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MEMORANDA. 


Chief  Justice  GIBSON  did  not  sit  in  the  cases  of  Mackinley  v. 
McGregor  and  Mackinley  v.  Hewitt,  being  related  to  one  of 
the  persons  interested. 

Judge  SERGEANT  did  not  sit  in  the  case  of  McOreedy  v.  The 
Schuylkill  Navigation  Co.,  being  a  stockholder  of  the  com- 
pany. 

Judge  HUSTON  dissented  from  the  majority  of  the  Court  in  the 
case  of  Mcllvaine  v.  Gethen.  His  opinion  was  received  too 
late  for  publication  in  this  volume. 


NOTE. 


The  citations  of  the  cases  in  this  volume  to  be  found  in  the 
subsequent  State  Reports  down  to  and  including  10  P.  F.  Smith, 
were,  together  with  other  references,  collected  and  noted  by  Mr. 
Sword  in  the  former  edition ;  these  notes  have  been  continued  by 
the  undersigned,  and  include  all  such  citations  to  be  found  in  the 
State  Reports,  from  10  P.  F.  Smith  down  to  and  including  those 
in  3d  Outerbridge  and  12th  Weekly  Notes  of  Cases.  The  notes 
made  by  the  undersigned  are  distinguished  by  being  included 
between  two  parallel  lines  (||). 

I.  TYSON  MORRIS. 

Philadelphia,  October  19th  1883. 
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CASES 

nr 

THE   SUPREME  COURT 

OF 

PENNSYLVANIA. 


EASTERN  DISTRICT— DECEMBER  TERM,  1837. 


[PHILADELPHIA,  DECEMBER  14,  1837.] 

REGULA  GENERALIS. 

ORDERED,  that  the  Prothonotary  endorse  on  every  writ  of  error 
and  certiorari  to  remove  proceedings,  hereafter  issued,  a  rule  to 
appear  and  plead  at  the  return-day  of  the  writ;  and  on  default  ol 
appearance  when  the  cause  is  called  for  argument,  and  on  proof 
of  ten  days'  service  on  the  defendant  in  error,  or  his  counsel  below, 
the  court  will  proceed  ex  parte :  and  in  appeal  cases,  the  court  will 
proceed  in  like  manner,  on  proof  of  the  like  service  of  notice. 


'[PHILADELPHIA,  DECEMBER  14,  1837.]  [*10 

Bromley  against  Joseph. 

The  court  quashed  a  capias  issued  upon  an  affidavit  made  Dy  the  plaintiff 
in  the  case,  setting  forth  the  cause  of  action,  and  stating  that  the  defendant 
told  him  about  three  weeks  before,  that  he  intended  to  quit  the  Common- 
wealth, and,  as  the  deponent  believed,  without  leaving  sufficient  real  or  per- 
sonal estate,  &c.,  although  an  affidavit  was  filed  at  the  same  time,  made  by 
a  person  in  the  employment  of  the  plaintiff,  stating,  in  express  terms,  that 
the  defendant  was  about  to  quit  the  Commonwealth,  without  leaving  suffi- 
cient real  or  personal  estate,  &c. 

(9) 


10  SUPREME  COURT  \Vec.  Term, 

[Bromley  r.  Joseph.] 

A  RULE  having  been  obtained  to  show  cause  why  the  capias 
issued  in  the  above  case  should  not  be  quashed,  it  appeared  that 
two  affidavits  had  been  filed  before  the  issuing  of  the  writ.  One 
of  them,  made  by  the  plaintiff,  set  forth  his  cause  of  action,  and 
concluded  as  follows : 

"  This  deponent  also  declares,  that  the  said  defendant  told  this 
deponent,  about  three  weeks  since,  that  he  intended  to  quit  the 
Commonwealth,  and,  as  the  deponent  believes,  without  leaving  suffi- 
cient real  or  personal  estate  therein  to  satisfy  the  demand  of  the 
plaintiff." 

The  other  affidavit  was  made  by  one  Jervis,  who  stated  at  the 
commencement  of  it,  that  he  had  been  in  the  employ  of  the  plain- 
tiff, who  was  a  manufacturer,  between  one  and  two  years ;  and 
after  detailing  the  circumstances  which  gave  rise  to  the  action, 
concluded  in  the  following  words  : 

"  This  deponent  also  declares,  that  the  said  defendant  is  about 
to  quit  the  Commonwealth,  without  leaving  sufficient  real  or  per- 
sonal estate  therein  to  satisfy  the  demand  of  the  above-named  plain- 
tiff." 

Mr.  H.  M.  Phillips  now  contended  that  the  affidavits  were 
insufficient,  under  the  fourth  section  of  the  act  of  13th  June  1836, 
which  provides  that  "  no  writ  of  capias  ad  respondendum  shall 
issue  in  any  case,  unless  the  plaintiff,  his  agent  or  attorney,  shall 
previously  thereto  make  affidavit,  setting  forth — 

First.  The  cause  of  action,  and  the  amount  in  which  the  defend- 
ant is  indebted  to  the  plaintiff,  or  the  value  of  the  property  taken 
or  detained,  or  the  damages  sustained,  as  the  case  may  be,  to  the 
best  of  the  deponent's  knowledge  and  belief. 

Second.  That  to  the  best  of  the  deponent's  knowledge  and1 
#11-,  belief,  *the  defendant  is  not  an  inhabitant  of  this  Common- 
-*  wealth  ;  or  if  such  inhabitant,  that  he  has  no  place  of  resi- 
dence therein,  to  the  knowledge  of  the  deponent,  or  that  he  is 
about  to  quit  the  Commonwealth,  without  leaving  sufficient  real  or 
personal  estate  therein  to  satisfy  the  demand. 

Here  the  plaintiff's  affidavit  does  not  come  up  to  the  requisitions 
of  the  law  ;  and  that  of  Jervis  cannot  be  admitted  to  supply  the 
defect.  He  cited  the  case  of  Diehl  v.  Perie,1  stated  in  1  Troubat 
&  Haly's  Practice,  p.  175,  where  the  District  Court  of  Philadel- 
phia held  that  the  word  or  in  the  act  of  1836,  must  be  construed 
and  ;  so  that  an  affidavit,  concluding  to  the  best  of  the  deponent's 
knowledge  or  belief,  was  insufficient.  He  also  cited  Boyer  v. 
McCnlloh,  1  P.  &  W.  421 ;  Potto  v.  Crabb,  2  Whart.  181 ;  Jewell  v. 

1  Incorrectly  printed  or  in  the  act. 
1  Reported  2  Miles  47. 
10 


1837.]  OF  PENNSYLVANIA.  11 

[Bromley  v,  Joseph.] 

Hoar,  3  Watts  144  ;  Whitehill  v.  Bank,  1  Id.  396 ;  Boas  v.  Nagle, 
3  S.  &  R.  250. 

Mr.  Henderson,  contra,  contended  that  the  two  affidavits  made 
together  a  sufficient  foundation  for  the  capias. 

THE  COURT  quashed  the  writ,  on  the  ground  that  the  affidavit 
of  the  plaintiff  was  insufficient,  and  that  the  other  deponent  was 
not  such  an  agent  as  the  act  of  assembly  contemplated. 

Capias  quashed. 


[PHILADELPHIA,  DECEMBER  14, 1837.] 

Case  of  the  Koad  from  Thomas's  Creek,  &c.,  in 
Philadelphia  County. 

A  special  allocator  is  still  necessary  in  the  case  of  a  certiorari,  to  remove 
proceedings  in  the  Quarter  Sessions  on  the  opening  of  a  road  in  the  county 
of  Philadelphia,  notwithstanding  the  provisions  of  the  act  of  13th  June  1836, 
"  relating  to  roads,  highways  and  bridges." 

MR.  H.  M.  Phillips  moved  to  quash  the  certiorari  issued  in 
this  case,  on  the  ground  that  it  had  been  issued  without  a  special 
allocatur,  which  was  required  by  the  act  of  March  23d  1829, 
"  relative  to  the  opening  of  roads  in  the  county  of  Philadelphia. 

*Mr.  Q-oodman  and  Mr.  KeemU,  contra,  contended  that     r*-\t> 
by  the  general  road-law,  passed  on  the  13th  of  June  1836,      L 
this  provision  of  the  act  of  1829  was  virtually  repealed  ;  and  that 
by  the  act  of  the  16th  of  June  1836,  relating  to  the  jurisdiction 
and  powers  of  the  courts,  a  certiorari  is  to  issue  of  course.  , 

But  the  court  said,  that  the  act  of  the  13th  June  1836,  con- 
tained an  express  saving  of  special  and  local  acts,  and  that  a  special 
allocatur  was  still  necessary  for  the  removal  of  proceedings  in  the 
Quarter  Sessions,  relative  to  opening  of  roads  in  the  county  of 
Philadelphia,  and  therefore. 

Quashed  the  writ. 

Mr.  KeemU  then  read  affidavits,  and  the  exceptions  filed  in  the 
court  below,  as  ground  for  a  speciai  allocatur  ;  but  the  court  refused 
it  on  the  merits. 

jl  Followed  In  re  Thirty-fourth  Street,  31  Smith  30 ;  s.  c.  3  W.  N.  C.  131.JJ 
Cited  by  counsel,  12  W.  N.  C.  135. 


12  SUPREME  COURT  [Dec.  Term, 

[PHILADELPHIA,  DECEMBER  14,  1837.] 

Johnson  against  Hibbard. 

IN  this  case  THE  COURT  quashed  a  writ  of  error,  which  had  issued 
to  the  Court  of  Common  Pleas  for  the  City  and  County  of  Philadel- 
phia, on  the  ground  that  the  judgment  of  the  court  below  had  been 
given  on  a  certiorari,  issued  to  remove  the  judgment  of  an  alder- 
man ;  the  twenty-second  section  of  the  act  of  20th  March  1810, 
declaring  that  the  judgment  on  such  certiorari  shall  be  final,  and 
that  no  writ  of  error  shall  issue  thereon.1 

Mr.  Jack,  for  the  plaintiff  in  error. 

Mr.  Henderson,  contra. 

Cited  by  Counsel,  3  Barr  128. 

1  U  See  Purd.  Dig.  (ed.  1873)  608,  pi.  27  and  notes,  (d)  and  (e).| 


*13]  "[PHILADELPHIA,  DECEMBER  21,  1837.  J 

Maris  and  Another  against  Schermerhorn  and 
Another. 

The  court  refused  to  set  aside  a  return  made  by  the  sheriff  in  a  foreign 
attachment ;  but  granted  leave  to  amend  it. 

A  WRIT  of  foreign  attachment  in  case  issued  out  of  this  court, 
returnable  to  the  present  term,  in  which  Maris  &  Son  were  plain- 
tiffs, and  Schermerhorn  and  Marsh  were  defendants.  On  the  writ 
was  the  following  endorsement, — 

"  Attach  goods,  wares  and  merchandise,  and  credits  of  the 
defendants,  in  the  hands,  possession,  name,  power,  custody  or  con- 
trol of  Samuel  Snelling,  Jr.,  and  Samuel  Snelling  Jr.  and  Hamp- 
ton L.  Carson,  trading  as  Snelling  &  Company,  and  summon  them 
as  garnishees." 

The  following  return  was  made  on  the  writ — 

"  Attached  as  within  commanded,  and  summoned  S.  Snelling 
and  H.  L.  Carson  as  garnishees. — So  answers 

PHILIP  BANKS,  D.  S. 
September  4th,  1837.  JNO.  G.  WATMOUOH,  Sheriff." 

An  affidavit  of  the  garnishees  was  filed,  stating  that  service 
had  been  made  only  on  Snelling  and  Carson,  trading  as  Snelling 
&  Co. 

A  rule  had  been  obtained  on  a  previous  day,  to  show  cause  why 
12 
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[Maris  v.  Schermerhorn.] 

the  return  of  the  sheriff  should  not  be  set  aside  ;  and  also  that  he 
have  leave  to  amend  the  return. 

Mr.  Gerhard,  for  the  rule. — The  return  is  vague  and  ambiguous. 
And  although  a  general  return  may  be  received  where  no  objection 
is  made,  yet  where  the  court  is  informed  as  it  is  by  the  affidavit  of 
the  garnishees  in  the  present  case,  that  the  sheriff  had  not  followed 
the  directions  of  the  act  of  assembly,  as  to  the  service  of  writs  of 
foreign  attachment,  and  that  the  return  is  inaccurate,  and  will  pro- 
duce mischief  and  work  injustice  to  third  persons,  they  will  direct 
the  sheriff  to  return  specifically  how  he  has  served  the  writ ;  and 
then  if  such  return  be  false,  the  defendants  may  have  redress  by 
an  action  against  the  sheriff.  But  if  he  return  the  facts  as  they 
regard  the  service  of  the  writ,  no  property  has  been  attached, 
because  Snelling  &  Co.  have  no  property  of  the  defendants  in  their 
hands ;  but  there  is  property  in  the  hands  of  Samuel  Snelling,  Jr., 
as  assignee  of  the  estate  of  an  insolvent. 

*Mr.  Fallon,  for  the  plaintiffs,  contra. 

PER  CURIAM. — We  cannot  force  the  sheriff  to  amend  his  return ; 
but  as  the  counsel  for  the  garnishees  has  moved,  that  the  sheriff 
have  permission  to  amend,  the  motion  will  be  granted.  If  he 
should  not  do  so,  the  defendants  and  garnishees  will  not  be  injured ; 
but  on  the  return  of  the  scire  facias  against  them,  the  garnishees 
may  show  the  facts,  if  they  will  be  of  any  avail,  presented  in  the 
affidavits  filed. 

Cited  by  Counsel,  1  Barr  18. 

Cited  by  the  Court,  1  P.  F.  Smith  252. 

See  also  5  Barr  519. 


I 

[PHILADELPHIA,  DECEMBER  26,  1837.] 

Sheerer  against  Greer. 

A  second  writ  of  error  is  not  a  supersedeas  of  execution,  although  bail  has 
been  given  ;  if  the  first  writ  abated  by  the  act  of  the  party,  as  by  suffering  a 
judgment  of  non  pros. 

THIS  was  a  writ  of  error  to  the  District  Court  for  the  City  and 
County  of  Philadelphia. 

Mr.  Fallon  moved  to  quash  the  writ  for  non-payment  of  the 
costs  of  a  former  one,  in  which  the  plaintiff  in  error  suffered  judg- 
ment of  non  pros. ;  stating,  that  his  object  was  to  make  way  for 
execution  of  the  judgment  below.  To  a  suggestion,  that  a  second 

13 
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[Sheerer  ».  Greer.] 

writ  of  error  is  not  a  supersedes,  he  replied  that  it  had  been  held 
otherwise  in  the  courts  here  ;  and  solicited  a  full  expression  of  the 
court's  opinion  should  the  practice  be  deemed  an  erroneous  one. 

The  opinion  of  the  court  was  accordingly  expressed  at  a  subse- 
quent day  by 

GIBSON,  C.  J. — A  writ  of  error  is  a  supersedeas  of  execution,  I 
believe,  at  the  common  law ;  but  its  operations  per  se  is  restrained 
by  the  3  Jac.  1,  c.  8 ;  13  Car.  2,  st.  2,  c.  2,  and  16  and  17  Car. 
2,  c.  8,  which  require  bail  in  error  to  be  superadded  to  prevent 
execution,  in  most  cases,  without  an  application  to  the  court. 
These  statutes  are  in  force  here  ;  and  indeed,  all  our  law  on  the 
subject,  whether  statutory  or  customary,  is  identical  with  the  Eng- 
lish law,  as  it  stood  at  the  declaration  of  our  independence,  except 
the  act  of  1834,  which  makes  a  writ  of  error  with  bail  and  service 
in  three  weeks  from  the  date  of  the  judgment,  a  supersedeas  even 
*1  n  °^  an  executi°n  ^executed.  But  it  is  an  indisputable  rule, 
-*  that  a  second  writ  of  error,  with  bail,  though  effectively  a 
supersedeas  where  the  first  abated  by  the  act  of  God  or  the  law,  is 
not  so  where  it  abated  by  the  act  of  the  party.  The  law  is  so  fully 
stated  by  Lord  Ellenborough  in  Birch  v.  Triste,  8  East  412, 
where  the  point  was  distinctly  ruled,  as  to  make  a  review  of  it  un- 
necessary ;  and  indeed  its  unreasonableness  is  so  apparent,  as  to 
dispense  with  an  appeal  to  authority  ;  for  without  it  a  party  might 
baffle  his  antagonist  interminably.  It  is  sufficient  to  say,  it  has 
been  the  admitted  law  of  the  court,  probably  from  the  foundation 
of  the  province — certainly  for  thirty  years,  for  as  far  back  does  my 
knowledge  of  it  extend ;  and  that  the  absence  of  judicial  recogni- 
tion of  it  in  the  reports,  especially  of  causes  in  the  country,  where 
the  greater  frequency  of  attempts  to  delay  has  made  the  professional 
mind  more  alive  to  it,  is  attributable  to  the  fact,  that  it  is  one  of 
those  familiar  principles  which  no  one  whose  attention  has  been 
directed  to  it  is  prepared  to  contest.  It  is  also  the  law  in  Mary- 
land, having  been  enforced  in  Dyer  v.  Beatty,  3  Har.  &  McHen. 
219 ;  and  VVhitecroft  v.  Dorsey,  3  Har.  &  J.  482 ;  and  that  traces 
of  it  are  not  to  be  found  in  the  reports  of  other  states,  is  doubtless 
attributable  to  the  causes  which  precluded  a  particular  notice  of  it 
here.  It  is,  however,  an  established  principle  of  our  law,  and  has 
been  delivered  to  us,  as  such,  by  our  predecessors. 

Mr.  Fallon  withdrew  his  motion. 


Cited  by  Counsel,  6  P.  F.  Smith  93. 
See  also,  2  Grant  306. 
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Eckstein  against  Shoemaker. 

1.  The  14th  section  of  the  act  of  the  26th  of  March  1814,  which  provided 
that  when  a  majority  in  number  and  value  of  the  creditors  of  an  insolvent, 
should  consent  in  writing  thereto,  it  should  be  lawful  for  the  court  to  make 
an  order,  that  the  debtor  shall  be  released  from  all  suits,  and  the  property 
he  might  afterwards  acquire,  be  exempted  from  execution  for  any  debt  con- 
tracted, or  cause  of  action  created,  previous  to  such  discharge  for  seven 
years  thereafter,  was  not  unconstitutional  in  respect  to  a  dissenting  creditor, 
where  the  contract  with  such  creditor  was  made  after  the  passing  of  the  act 
of  1814. 

2.  The  act  of  the  16th  of  June  1836,  which  repeals  the  act  of  1814,  does 
not  impair  any  right  acquired  by  an  insolvent  under  the  14th  section  of  the 
act  of  1814. 

3.  It  seems  that  the  act  of  limitation,  does  not  run  during  the  seven  years 
allowed  to  the  debtor,  by  the  act  of  1814. 

A  SUMMONS  was  issued  to  the  present  term  of  this  court  by 
Samuel  *Eckstein  against  Jonathan  Shoemaker,  in  an  action  r*-\a 
of  assumpsit,  to  recover  the  amount  of  a  promissory  note,  L 
drawn  by  the  defendant  in  favor  of  the  plaintiff,  for  the  sum  of 
$2833.33,  dated  the  16th  day  of  January  1834,  and  payable  three 
months  after  date. 

Mr.  Phillips,  for  the  defendant,  now  moved  to  quash  the  writ ; 
and  produced  a  certificate  of  the  Prothonotary  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  Philadelphia,  dated  the 
17th  of  March  1835,  and  made  in  conformity  with  the  14th  section 
of  the  act  of  the  26th  March  1814,  setting  forth,  that  on  that  day, 
Jonathan  Shoemaker,  having  obtained  the  consent  in  writing  of  a 
majority  in  number,  and  value  of  his  creditors,  it  was  ordered  by 
the  court  that  he  should  be  discharged  from  all  suits,  and  "  the 
estate  and  property  he  might  afterwards  acquire,  should  be  ex- 
empted from  execution  for  any  debt  contracted,  or  cause  of  action 
created  previous  to  such  discharge,  for  seven  years  thereafter." 
He  also  read  the  fourteenth  section  of  the  act  of  the  20th  of  March 
1814,  which  declares  that  "  if  after  such  order  so  made,  any  action 
shall  be  commenced,  or  execution  issued,  it  shall  be  the  duty  of  any 
judge  of  the  court  from  which  the  process  issued,  to  set  aside 
the  same."  It  was  conceded  that  the  plaintiff  did  not  sign  the 
consent.  The  defendant  was  discharged  as  an  insolvent  debtor, 
on  the  16th  of  October  1834,  and  consequently  after  the  cause  of 
action  had  arisen.  The  plaintiff's  name  was  contained  in  his  list 
of  creditors. 

Mr.  Budd,  for  the  plaintiff. — The  act  of  the  16th  of  June  1836, 
which  repeals  the  act  of  1814,  drops  the  provision  of  that  act,  which 
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is  resorted  to,  to  sustain  this  motion,  and  restricts  the  power  of  the 
court  to  setting  aside  an  execution,  issued  within  the  privileged 
period  of  seven  years,  allotted  to  the  debtor.  By  the  repeal  of  the 
act  of  1814,  the  power  to  dismiss  the  action  summarily,  seems  to 
be  taken  away.  The  right  of  the  legislature  to  repeal  or  modify 
the  fourteenth  section  of  that  act,  clearly  exists,  and  is  sustained 
by  the  case  of  The  Proprietors  of  the  Charleston  River  Bridge  Co. 
v.  The  Proprietors  of  the  Warren  Bridge  Co.,  11  Pet.  420.  The 
legislature  has  a  right  to  give  a  remedy  to  enforce  a  contract,  but 
not  to  violate  a  contract.  The  repeal  of  the  law  deprives  the  debtor 
of  no  right  important  to  him ;  it  merely  removes  an  obstruction  in 
the  way  of  the  administration  of  justice.  Whilst  no  injury  is 
inflicted  on  the  honest  debtor,  by  allowing  the  creditor  to  institute 
a  suit,  it  is  of  vast  importance  to  him,  that  his  claim  shall  be  judi- 
dially  ascertained,  and  made  a  debt  of  record  before  the  loss  of  his 
papers,  or  the  death  of  his  witnesses.  The  debtor,  by  obtaining  a 
stay  of  execution,  has  substantially  all  that  he  ought  to  ask.  To 
strike  off  a  suit  in  this  summary  manner,  is  not  in  conformity  with 
common-law  usage ;  and  therefore  the  spirit,  rather  than  the  letter 
of  the  act  should  be  followed.  As  in  the  twelfth  section  of  the  act 
of  1814,  provision  is  made  for  the  discharge  of  the  debtor's  person 
*17T  *when  arrested,  and  in  the  thirteenth,  his  property  is  de- 
'  -*  clared  to  be  liable  for  the  payment  of  his  debts,  it  is  not 
improbable  that,  by  the  enactment  of  the  fourteenth  section,  the 
legislature  designed  to  provide  for  the  exemption  of  his  property 
temporarily  from  execution,  under  the  peculiar  circumstances 
therein  designated.  The  objectionable  phrases,  leading  to  a  con- 
trary conclusion,  are  all  omitted  in  the  act  of  1836.  In  the  case 
of  The  Bank  of  the  United  States  v.  Frederickson  (stated  in 
Ingraham  on  Insolvency,  p.  276,  2d  edit.),  it  was  decided  by  Judge 
Washington,  that  the  provision  of  the  act  of  1814,  was  unconstitu- 
tional. Sturges  v.  Crowninshield,  4  Wheat.  194.  If  this  act 
be  constitutional,  a  creditor  may,  without  his  knowledge  or  concur- 
rence, and  without  any  of  the  securities  or  benefits  of  the  bankrupt 
system,  have  his  rights  materially  affected  by  the  acts  of  persons 
who  may  be  entire  strangers  to  him.  But  there  is  another  impor- 
tant point  deserving  of  the  consideration  of  the  court.  If  this  writ 
be  quashed,  and  the  plaintiff  be  compelled  to  delay  proceedings 
until  the  seven  years  shall  have  elapsed,  an  attempt  will  probably 
be  made  to  defeat  the  claim,  by  pleading  the  statute  of  limitations. 
The  participation  of  the  defendant's  counsel  in  the  case  of  Levy  v. 
Cadet,  17  S.  &  R.  126,  forbids  the  supposition  that  that  point 
will  be  left  untried.  Hudson  v.  Carey,  11  S.  &  R.  10,  shows  the 
extent  to  which  the  court  has  gone,  although  it  differs  from  this 
case.  If  the  act  of  limitation  will  be  a  bar,  then  the  act  of  1814 
ought  not  to  be  so  construed,  as  to  prevent  the  institution  of  a  suit. 
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Both  acts  ought  to  be  construed  together,  and  the  question  which 
is  in  operation  determined.  Both  cannot  be  sustained,  for  that 
would  produce  the  entire  discharge  of  the  debt,  and  not  a  mere 
temporary  suspension.  It  never  could  have  been  the  intention  of 
the  legislature  to  prevent  a  creditor  from  suing  for  seven  years,  and 
then  bar  his  claim,  because  he  did  not  sue  within  six  years.  If 
the  act  of  limitations  be  now  running  against  the  plaintiff's  claim, 
and  the  act  of  1814  be  not  sufficiently  powerful  to  arrest  its  pro- 
gress, the  latter  cannot  drive  the  plaintiff  out  of  court,  who  is  in 
court,  in  obedience  to  the  requisitions  of  the  former  act  of  assem- 
bly. The  act  of  1814  either  repeals  the  act  of  limitations,  or  must 
conform  to  it.  To  allow  them  to  sustain  a  position  independent  of 
each  other,  will  require  the  court  to  perform  acts  of  absurdity  and 
injustice. 

Mr.  Phillips. — This  court  will  not  set  aside  an  act  of  the  legis- 
lature unless  in  a  very  clear  case  of  conflict  with  the  constitution 
of  the  United  States.  The  decision  of  the  Supreme  Court  of  the 
United  States  on  the  subject  of  state  insolvent  laws,  has  left  the 
question  in  a  state  of  great  uncertainty.  This  is  not  a  bankrupt 
law,  but  a  provision  in  the  nature  of  a  letter  of  license,  to  which 
the  consent  of  a  majority  of  the  creditors,  both  in  number  and 
value,  is  necessary.  The  act  of  1836  is  prospective  merely,  and 
cannot  affect  the  right  and  dutv  of  the  court  under  the  act  of 
1814. 

*PER  CURIAM. — The  defendant's  case  is  so  obviously  r*io 
within  the  act  of  1814,  and  so  free  from  constitutional  diffi-  L 
culty,  resting,  as  it  does,  on  a  contract  made  subsequently,  as  to 
leave  nothing  for  consideration,  but  the  repealing  act  of  1836.  It 
cannot  be  said  that  his  exemption  from  action  was  incomplete,  for 
the  proceeding  by  which  it  was  effected,  had  been  finished ;  and 
the  simple  repeal  of  the  statute,  on  which  that  proceeding  was 
founded,  is  consequently  not  to  be  so  construed,  as  to  dissolve  it. 
This  disposition  of  the  question  of  intention,  is  a  disposition  of  the 
whole  case ;  but  even  the  competency  of  a  legislative  power,  to 
the  end,  might  be  doubted.  The  proceeding  did  not,  perhaps, 
amount  to  a  contract  between  the  defendant  and  those  who  did  not 
join  in  it ;  but  the  debt  was  contracted  on  the  basis  of  a  law,  which, 
entering  tacitly  into  the  bargain,  and  becoming  part  of  it,  made 
the  consent  of  two-thirds,  the  consent  of  all ;  and  there  was  there- 
fore a  quasi  contract  on  a  consideration,  to  be  found,  were  it  neces- 
sary, in  the  cession  of  the  defendant's  goods.  We  do  not  say 
that  the  functions  of  the  legislature  would  be  decisively  inadequate 
to  the  effect  imputed  to  it ;  but  the  plaintiff's  argument  would  put 
the  construction  on  the  exercise  of  a  doubtful  power,  which  ought 
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not  unnecessarily  to  be  done  ;  for  it  must,  in  all  cases,  be  supposed 
that  the  legislature  understood  the  constitution,  and  meant  not  to 
impinge  on  it.  Here  there  is  not  only  no  express  divesture  of 
acquired  rights,  but  the  provisions  of  the  repealing  act  are  not  inap- 
plicable to  any  but  prospective  cases  ;  and  the  mere  dropping  of  the 
peculiar  provision  of  the  act  of  1814,  cannot  be  so  construed,  as  to 
give  the  substitute  for  it  a  retroactive  operation.  As  to  the  danger 
there  would  be  of  letting  in  the  statute  of  limitations,  by  holding 
the  right  of  action,  and  not  the  right  of  execution  merely,  to  be 
suspended,  it  is  plain  the  legislature  never  intended  to  give  the 
debtor  that  advantage ;  for  the  suspension  of  remedy  by  action,  is 
express,  and  for  a  period  that  would  otherwise  bar  every  debt  by 
simple  contract.  Now  in  regard  to  these,  the  intent  was  to  suspend 
the  debtor's  responsibility,  but  not  to  destroy  it ;  and  in  computing 
time  with  a  view  to  the  bar,  the  seven  years  allowed  by  the  act  of 
1814  would  be  struck  out.  The  action  was  therefore  improvidently 
brought. 

Writ  quashed 

Cited  by  Counsel,  4  W.  &  S.  224 ;  4  Harris  66  ;  2  Miles  241 ;  2  Ash.  355. 
See  also,  5  Wright  444. 
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Megargel  and  Another  against  Saul  and  Others. 

IN  ERROR. 

Ejectment  cannot  be  maintained  by  the  vendor  of  land  against  his  vendee, 
or  any  person  claiming  under  him,  to  enforce  payment  of  the  purchase- 
money,  where  a  conveyance  has  been  made,  and  a  bond  taken  for  the 
money. 

THIS  was  a  writ  of  error  to  the  District  Court  for  the  city  and 
county  of  Philadelphia,  to  remove  the  record  of  an  action  of  eject- 
ment, brought  by  Allen  Megargel  and  John  Dewees,  trustees  of 
Joseph  Lewis,  an  insolvent  debtor,  against  Joseph  Saul,  Israel 
Lancaster  and  Ann  G.  Lewis,  to  recover  possession  of  a  certain 
tract  of  land,  situate  in  the  county  of  Philadelphia. 

On  the  trial  in  the  court  below,  before  Coxe,  J.,  the  plaintiffs 
gave  in  evidence  the  petition  of  Joseph  Lewis  for  the  benefit  of  the 
insolvent  laws,  and  the  proceedings  thereon,  with  the  assignment  to 
them  in  February  1827,  and  proved  the  title  of  Joseph  Lewis  to 
the  land  in  question.  The  defendant  then  gave  in  evidence  a  deed 
from  Joseph  Lewis  to  Joseph  Saul,  dated  the  23d  of  April  1825, 
for  the  consideration  of  $5000,  expressed  in  the  deed,  and  gave 
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evidence  to  show  that  the  purchase-money  was  applied  in  part  to 
the  payment  of  certain  incumbrances  ;  and  that  for  the  balance  of 
$1231.40,  remaining  unpaid,  the  defendant,  Joseph  Saul,  gave,  or 
was  to  give  his  bond  to  Joseph  Lewis.  The  defendant  then  gave 
in  evidence  a  paper,  purporting  to  be  a  warrant  of  attorney  to  John 
Hallowell,  Esq.,  on  which  was  endorsed  a  receipt,  dated  the  "  llth 
of  the  10th  month  1825,"  in  these  words:  "  Received  the  amount 
of  the  within  bond,"  and  which  was  alleged  to  be  signed  by  Joseph 
Lewis. 

The  counsel  for  the  plaintiffs  contended  that  the  balance  was, 
in  point  of  fact,  never  paid  by  Joseph  Saul  to  Joseph  Lewis ;  and 
the  jury  could  not  agree  upon  the  point ;  but  the  court  charged 
them  that  it  was  immaterial  whether  the  balance  was  paid  or  not, 
inasmuch  as  the  plaintiff  could  not  recover  in  this  form  of  action. 
To  which  charge  the  plaintiff's  counsel  excepted.  The  jury  then 
found  for  the  defendants  generally ;  and  the  plaintiffs  took  a  writ 
of  error. 

*The  only  error  assigned  here,  was  in  the  charge  that  the 
plaintiffs  could  not  maintain  ejectment,  under  the  circum- 
stances  of  the  case. 

Mr.  T.  I.  Wharton,  for  the  plaintiffs  in  error,  stated  the  ques- 
tion to  be,  whether,  as  between  the  vendor  and  vendee,  a  lien  for 
unpaid  purchase-money  exists,  and  can  he  enforced  by  ejectment. 
In  England  it  seems  to  be  settled  that  such  lien  exists,  and  may 
be  enforced  in  equity.  Pollexfen  ?;.  Moore,  3  Atkyns  272  ;  Mack- 
reth  v.  Simmons,  15  Ves.  329,  341 ;  Sudgen  on  Vendors  386, 
&c.  So  in  New  York,  Garson  v.  Green,  1  Johns.  Oh.  Rep.  308 ; 
3  Kent's  Com.  151  (3d  ed.).  In  Pennsylvania,  it  is  true,  that  the 
lien  has  been  very  much  restricted,  but  there  is  no  decision,  exclud- 
ing it  in  a  case  like  the  present.  In  Strouffer  v.  Coleman,  1  Yeates 
398,  it  was  said  that  as  between  the  vendor  and  vendee,  and  all 
claiming  under  the  latter,  with  notice,  the  lien  of  the  vendor  for 
the  purchase-money  continues,  although  bonds  are  taken  ;  and  the 
same  doctrine  was  repeated  in  Irvine  v.  Campbell,  6  Binn.  119. 
In  the  more  recent  cases  of  Kauffelt  v.  Bower,  7  S.  &  R.  64,  and 
Semple  v.  Burd,  Id.  286,  it  was  decided  that  the  lien  did  not 
exist  against  judgment-creditors  of  the  vendee,  whose  judgments 
were  subsequent  to  the  conveyance,  and  some  dicta  even  seem  to 
deny  its  existence  altogether  ;  but  the  cases  of  Stouffer  v.  Coleman, 
and  Irvine  v.  Campbell,  have  never  been  expressly  overruled.  Nor 
is  there  any  thing  unusual  in  a  lien  existing  as  against  one  person, 
and  not  against  another,  as  is  shown  by  the  case  of  Levinz  t».  Will, 
1  Dall.  430,  where  an  unrecorded  mortgage  was  held  to  be  good 
against  the  mortgagor  and  his  assignees,  for  the  use  of  creditors, 
though  inoperative  against  a  purchaser.  Then  if  the  lien  exists 
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in  this  case,  it  is  clear,  that  by  the  law  and  practice  of  this  state, 
it  may  be  enforced  in  ejectment.  Galbraith  v.  Fenton,  3  S.  &  R. 
361 ;  Gause  v.  Wiley,  4  Id.  528;  Muse  v.  Letterman,  13  Id.  171. 

Mr.  Ingraham,  for  the  defendants  in  error,  argued,  that  where 
a  conveyance  is  actually  made,  and  a  bond  taken  for  the  purchase- 
money,  the  vendor  has  no  lien  even  in  England  ;  and  that,  in  this 
state,  it  is  now  settled  that  such  lien  does  not  exist  in  any  case 
where  the  vendor  has  parted  with  the  legal  estate. 

PER  CURIAM. — Ejectment  can  be  maintained  only  on  a  title, 
legal  or  equitable,  or,  perhaps,  in  particular  circumstances,  to 
enforce  a  lien  ;  and  the  court  might  have  gone  a  great  way  towards 
the  latter  in  Black  v.  Galbraith,  4  S.  &  R.  207,  had  the  existence 
of  the  lien  been  established.  But  it  was  distinctly  asserted,  and, 
we  trust,  unalterably  established  in  Kauffelt  v.  Bower,  7  Id.  64, 
that  there  can  be  no  lien  in  any  case  where  the  vendor  has  the  legal 
*9i-i  title.1  In  the  other  cases,  the  title  was  the  foundation  *of 
the  action  which  was  brought,  at  least  ostensibly,  in  dis- 
affirmance  of  the  contract,  not  on  it ;  and  in  no  case  has  it  been 
pretended,  that  ejectment  lies  to  enforce  payment  of  a  bond,  unas- 
sisted by  the  title,  for  the  purchase-money.  Such  was  the  action 
here,  and  it  was  properly  held  not  to  be  maintainable. 

Judgment  affirmed. 

Cited  by  Counsel,  post  490 ;  8  Watts  50 ;  9  Id.  510  ;  3  Barr  76  ;  5  Casey 
416.     ||  13  Norris  386 ;  s.  c.  9  W.  N.  C.  312.|| 
Cited  by  the  Court,  2  Harris  542 ;  12  Wright  100. 

1  Unless  by  express  agreement,  7  Watts  147  ;  9  Id.  16  ;  13  Wright  13,  353. 
11  Kensinger  o.  Smith,  13  Norris  384 ;  s.  c.  9  W.  N.  C.  311. || 
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Stover  against  Rice. 

IN    ERROR. 

1.  A  mortgagee  purchased  the  mortgaged  premises  at  a  sheriff's  sale,  by 
virtue  of  a  levari  facias,  issued  upon  a  judgment  obtained  upon  the  mort- 
gage.    He  paid  no  money  to  the  sheriff,  but  by  an  agreement  with  latter, 
his  receipt  for  the  amount  was  treated  as  equivalent  to  payment  of  the  pur- 
chase-money.    The  sheriff  executed  a  deed,  but  never  acknowledged  it,  the 
costs  not  having  been  paid  to  him,  but  the  purchaser  went  into  possession 
and  continued  in  possession  several  years,  when  a  sale  of  the  premises  was 
made  by  virtue  of  an  execution  upon  a  judgment  younger  in  date  than 
the  mortgage.     Held,  that  the  purchaser  at  this  sale  acquired  no  title,  the 
proceedings  under  the  mortgage  having  vested  the  equitable  estate  in  the 
first  purchaser,  and  leaving  nothing  for  a  second  execution  to  act  upon. 

2.  It  seems  that  a  court  is  not  bound  on  the  application  of  a  junior  incum- 
brancer,  to  require  a  purchaser  at  a  sheriff's  sale  of  real  estate,  to  pay  the 
purchase-money  into  court,  where  it  sufficiently  appears  that  such  purchaser 
holds  the  first  incumbrance,  and  that  the  purchase-money  is  not  more  than 
adequate  to  the  payment  of  that  incumbrance. 

THIS  was  a  writ  of  error  to  the  District  Court  for  the  City  and 
County  of  Philadelphia,  to  remove  the  record  of  an  action  of  eject- 
ment, brought  by  Frederick  Stoever  against  Robert  Rice,  to 
recover  a  certain  messuage  and  lot  of  ground,  situate  in  the  city 
of  Philadelphia. 

On  the  trial  of  the  case  before  Barnes,  President,  on  the  10th 
of  January  1834,  the  circumstances  appeared  to  be  as  follows : 

The  defendant  was  tenant  of  the  premises  in  question,  under  one 
Robert  Fleming,  who  claimed  to  be  owner  of  the  same  in  fee  sim- 
ple, by  virtue  of  a  sheriff's  sale  upon  an  execution. 

*0n  the  1st  of  July  1811,  John  Cook,  being  then  the     r*99 
owner  of  the  premises,  mortgaged  them  to  Robert  Fleming,      •- 
for  the  sum  of  $3000  ;  which  mortgage  Fleming  assigned  on  the 
31st  of  May  1813,  to  John  Dickson  and  Robert  Fleming  (himself), 
executors  of  Robert  Gordon,  deceased. 

A  judgment  was  obtained  in  the  District  Court  of  Philadelphia, 
on  the  llth  of  June  1811,  by  Daniel  Mann  against  John  Cook, 
which  judgment  was  renewed  from  time  to  time.  It  became  a  lien 
on  the  premises  on  the  19th  of  September  1821. 

In  1822,  Fleming  agreed  with  Cook  to  take  the  premises  off  his 
hands,  and  that  a  title  should  be  made  to  him  under  the  mortgage. 

Accordingly  a  scire  facias  was  sued  out  by  Robert  Fleming,  who 
survived  John  Dickson,  and  who,  with  the  said  John  Dickson, 
were  surviving  executors  of  the  last  will  and  testament  of  Robert 

||  By  act  20th  April  1846,  $  1,  2,  3,  P.  L.  411,  Purd.  Dig.  (ed.  1873) 
655,  pi.  104,  105,  106,  provision  is  made  substituting  the  receipt  of  a  purchas- 
ing lien  creditor  for  payment  to  the  sheriff.  See  Ibid.,  note  d.\\ 
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Gordon,  deceased,  assignee  of  Robert  Fleming,  against  John  Cook, 
to  December  Term  1822,  of  the  District  Court  of  Philadelphia. 
And  on  the  30th  of  November  1822  under  a  judgment  confessed 
in  that  suit,  the  premises  were  sold  by  the  sheriff  to  Fleming,  who 
purchased  them  through  his  counsel  and  agent,  Mr.  Peters.  The 
sheriff  agreed  with  Mr.  Peters,  that  the  mortgagee's  receipt  for  the 
purchase-money  should  be  accepted  in  lieu  of  the  purchase- money  ; 
and  Mr.  Peters  directed  the  sheriff  to  have  a  deed  of  the  premises 
drawn  to  Fleming  the  purchaser,  which  was  accordingly  done,  and 
notice  given  to  Fleming  by  Mr.  Peters,  that  the  deed  was  lying  in 
the  sheriff's  office.  Some  weeks  or  mouths  after  the  sale,  the 
premises  were  taken  possession  of  by  Fleming,  but  without  the 
sheriff  being  in  any  way  privy  to  that  act;  and  were  held  by 
Fleming,  by  himself,  or  his  tenants,  down  to  the  time  of  the  trial. 
He  never  offered  the  sheriff  the  receipt  for  the  purchase-money, 
nor  did  he  call  for  the  deed  which  was  drawn  for  him,  or  pay  the 
costs  of  the  action,  or  take  any  other  step  towards  perfecting  his 
title;  on  the  contrary,  when  the  sheriff's  officer  called  on  him  for 
the  costs,  he  was  unable  to  get  them  from  him ;  nor  had  they  been 
paid  or  offered  to  be  paid,  down  to  the  time  of  the  trial ;  nor  had  a 
receipt  been  tendered  for  the  purchase-money. 

Between  two  and  three  years  after  the  sale  to  Fleming,  and  after 
the  sheriff  who  made  the  sale  had  died  and  been  succeeded  by 
another,  viz.  on  the  23d  of  May  1825,  Fleming  obtained  from  the 
District  Court,  a  rule  upon  the  new  sheriff  to  show  cause  why  he 
should  not  acknowledge  to  him  a  deed  of  the  premises  sold  him  by 
the  former  sheriff.  That  rule  was  then  made  absolute.  After 
obtaining  it,  Mr.  Thomas  Mitchell,  as  the  agent  of  Fleming,  pre- 
pared a  deed  from  the  new  sheriff  to  Fleming,  which  he  placed  in 
the  sheriff's  office,  to  be  executed  and  acknowledged,  Mitchell 
being  assured  by  the  said  sheriff,  that  the  acknowledgment  would 
be  made. 

These  steps  being  taken,  nothing  further  was  done  by  Fleming 
*9o-i  *for  two  or  three  years  more,  and  until  the  second  of  the 
"'  J  sheriffs  aforementioned  had  got  out  of  office,  and  a  third 
sheriff  had  come  in,  when  application  being  made  at  the  sheriff's, 
prothonotary's,  and  other  offices,  the  deed  drawn  by  Mitchell,  and 
the  other  papers  belonging  to  it,  could  not  be  found,  though  diligent 
search  is  said  to  have  been  made  for  them. 

A  venditioni  exponas  issued  to  March  Term  1829,  under  the 
judgment  mentioned  above  to  have  been  obtained  by  Daniel  Mann, 
against  John  Cook,  and  the  premises  were  sold  under  it  to  the 
plaintiff,  Frederick  Stoever,  Jr.,  on  the  24th  of  March  1828,  to 
whom  the  sheriff  acknowledged  a  deed,  and  who  thereupon  brought 
this  action  to  recover  possession  of  the  property. 

Beside  the  foregoing  facts,  showing,  as  was  contended,  the  unreal 
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character  of  the  sale  of  the  premises  to  Fleming,  under  the  mort- 
gage, it  was  contended  on  the  part  of  the  plaintiff,  that  circum- 
stances appeared  on  the  face  of  the  papers  exhibited  by  the 
defendant,  which  made  the  reality  of  the  mortgage  itself  ques- 
tionable. 

The  plaintiff  contended, 

1.  That  the  mortgage  itself  was  unreal. 

2.  That  the  sale  to  Fleming  under  the  mortgage  was  a  mere 
cover  for  the  mortgagor's  (Cook's)  property.    That  there  never  was 
any  design  on  the  part  of  Fleming,  to  take  a  deed  from  the  sheriff, 
until  alarmed  into  it  by  the  levy  made  under  Mann's  judgment  in 
1828. 

3.  That  Fleming  could  not  lawfully  purchase  the  premises  at  a 
sale  held  by  himself  as  executor,  it  being  the  case  of  an  executor 
purchasing  at  his  own  sale. 

4.  That  though  the  mortgage  and  the  sale  under  it  were  bona 
fide  and  legal,  too,  the  defendant  had  forfeited  by  his  laches  all  the 
equity  upon  which  he  otherwise  might  rely  to  resist  the  plaintiff 's 
claim,  by  long  and  extravagant  delay  to  take  a  deed  and  perfect 
his  title. 

5.  In  answer  to  the  suggestion,  that  Fleming,  apart  from  his 
right  as  a  purchaser,  stood  in  the  position  of  a  mortgagee  in  actual 
possession  of  the  mortgaged  premises,  and  could  not  be  expelled 
from  them,  but  upon  payment  of  the  mortgage-money  due  him,  the 
plaintiff  replied, — 1.   That  if  Fleming  were  a  mortgagee  in  posses- 
sion   of  the  mortgaged  premises,  he  could  not  under  the  law  of 
Pennsylvania    retain    possession    against   the    plaintiff.      2.  That 
Fleming's  possession  was  tortious  and  fraudulent,  and  therefore 
could   not  avail   him.     3.   That  Fleming  was  not  the  mortgagee  ; 
having  ten  years  before  the  period  in  question,  namely  in  1813, 
assigned  the  mortgage  for  a  valuable  consideration,  and  by  deed 
regularly    executed    and   recorded,   to  the  estate  of  Robert   Gor- 
don, deceased,  and  having  never  since  then  had  any  concern  in  it, 
except  as   Gordon's   *executor.     That  the  possession   was      r*9j. 
not  taken  by  Fleming  as  Gordon's  executor,  but  in  his  own      *- 
individual   capacity  appeared  in  various  ways.     1.  By  the  disposi- 
tion of  Mr.  Peters.     2.  By  the  paper  produced  by  Mr.  Mitchell. 
3.  By  the  two  deeds  being  drawn  to  Mr.  Fleming  in  his  individual 
capacity.     4.  By  the  fact  of  Fleming's  agent  signing  the  conditions 
of  sale,  "/or  Robert  Fleming."     5.  By  the  absence  of  all  proof  to 
the  contrary. 

The  learned  judge,  however,  charged  the  jury  as  follows: 
"This  is  an  action  of  ejectment;  there  is  a  single  question  of 
fact  in  the  case,  and  that  is  whether  there  was  a  sufficient  con- 
sideration for  the  mortgage ;  that  is  the  only  question  of  fact 
made.  Other  circumstances  have  been  commented  on.  There 
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is  no  evidence  to  justify  you  in  presuming  that  the  mortgage  wns 
fraudulent.  My  instructions  to  you  are,  to  find  a  verdict  for  the 
defendant." 

The  jury  found  a  verdict  accordingly ;  and  the  plaintiff  took  a 
writ  of  error,  and  assigned  several  exceptions  ;  but  the  only  error 
alleged  in  the  argument,  was  in  the  charge  as  above  stated. 

Mr.  C.  Ingersoll  and  Mr.  Randall,  for  the  plaintiff  in  error, 
cited  Naglee  v.  Stewart,  10  S.  &  R.  207 ;  Jones  v.  Peterman,  3 
Id.  545  ;  Seymour  v.  Delancey,  6  Johns.  Ch.  222  ;  Catlin  v.  Jack- 
son, 8  Johns.  Rep.  550,  553  ;  Vastine  v.  Fury,  2  S.  &  R.  428  ; 
Case  of  Eleventh  St.,  1  Whart.  Dig.  358  ;  Wordsworth  v.  Wendell, 
5,  Johns.  Chan.  224  ;  Hatch  v.  Cobb,  4  Id.  559  ;  Ballard  v.  Wal- 
ker, 3  Johns.  Cases  60  ;  Benedict  v.  Lynch,  1  Id.  376—9  ;  Sugden 
on  Vendors,  Id.  245-6. 

Mr.  Rawle  and  Mr.  J.  R.  Ingersoll,  for  the  defendant  in  error, 
cited  Preston  on  Abstracts  of  Title  237;  1  Whart.  Dig.  tit. 
Equity  740 ;  Scott  v.  Greenough,  7  S.  &  R.  197  ;  Naglee  v.  Stew- 
art, 10  Id.  207  ;  Hartman  v.  Dowdle,  2  P.  &  W.  223 ;  Hartman 
v.  Stahl,  16  S.  &  R.  299  ;  Simpson's  Lessee  v.  Ammons,  1  Binn. 
175 ;  Smith  t>.  Shaler,  12  S.  &  R.  240  ;  Ferris  v.  Fuller,  4  Johns. 
Rep.  215;  Alleson  v.  Rankin,  7  S.  &  R.  269;  Muse  v.  Letter- 
man,  13  Id.  167. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — It  is  unnecessary  to  say  whether  the  mortgagee 
could  have  defended  his  tenant's  possession  on  the  mortgage  alone ; 
yet  it  may  not  be  amiss  to  say  it  would  be  difficult  to  show  that  the 
judicial  sale,  at  which  the  plaintiff  purchased,  as  the  law  then 
stood,  had  not  extinguished  it  as  an  incumbrance  merely.  Nothing, 
however,  is  clearer,  than  that  the  mortgagee  had  acquired  an 
inchoate  right,  which  was  superior  to  that  of  an  incumbrancer  by 
*9c-|  his  purchase  *under  his  own  levari  facias,  and  consequently 
an  estate  in  the  premises.  When  this  court  decided,  as  it 
did  in  Scott  u.  Greenough,  that  the  sheriff  may  sue  on  the  contract 
for  the  purchase-money,  it  virtually  decided  the  question  before  us  ; 
for  it  is  impossible  to  conceive  how  a  contract  can  be  enforced 
without  mutuality  of  remedy,  not,  perhaps,  by  mutuality  of  action, 
in  a  case  like  the  present,  but  by  an  application  on  the  part  of  the 
purchaser  to  the  summary  power  of  the  court ;  and  we  must  there- 
fore take  a  sale  by  a  sheriff,  to  be  attended  with  the  ordinary  inci- 
dents of  a  sale  by  an  individual.  On  payment  or  tender  of  the 
purchase-money,  the  vendee  is  invested  with  an  equitable  title,  of 
which  he  cannot  be  divested,  and  which  the  law  furnishes  him  with 
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means  to  complete,  by  having  the  legal  title  added  to  it.1  Now 
there  is  nothing  in  the  way  of  an  agreement  to  exchange  acquit- 
tances, as  a  substitute  for  circuitous  payment,  to  authorize  a  subse- 
quent judgment-creditor,  who  had  not  a  right  to  touch  a  farthing 
of  the  money,  to  interfere  with  it.  How  far  the  plaintiff  was 
entitled  to  rule  the  money  into  court  is  not  the  question,  as  he 
attempted  not  to  do  so ;  yet  it  may  be  said,  that  a  court,  in  the 
exercise  of  its  legitimate  discretion,  would  not  be  bound  to  expose 
a  purchaser  at  his  own  sale,  to  the  vexation,  and  perhaps  loss,  of 
raising  money  to  gratify  the  malice  or  capvice  of  a  subsequent 
incumbrancer.  who  had  not  an  interest  in  it,  by  a  formal  and  cir- 
cuitous payment  back  to  himself.  But  whatever  may  have  been 
the  plaintiff's  power  in  this  respect,  he  did  not,  as  I  have  said, 
attempt  to  exert  it ;  and  the  arrangement  of  the  sheriff  with  his 
vendee,  was  valid,  at  the  return  of  the  writ.  What  intervened  to 
invalidate  it  ?  Seven  years  had  elapsed  without  interchange  of 
acquittances,  payment  of  costs,  or  acknowledgment  of  a  convey- 
ance, though  one  had  been  sealed,  when  the  subsequent  judgment- 
creditor  proceeded  to  execution.  But  what  had  he  to  do  with 
that  ?  It  was  not  his  business  to  provide  for  the  costs  of  his  com- 
petitor's action,  or  force  the  parties  to  close  the  transaction,  by  a 
conveyance  of  the  title.  That  was  a  matter  betwixt  the  vendee 
and  the  sheriff 's  representatives,  who  would  have  been  liable  to 
the  subsequent  incumbrancers  for  the  surplus,  had  there  been  any. 
I  have  known  more  than  one  case  of  retention  for  the  sheriff's 
security,  while  the  title  passed  as  to  every  one  else.  If  the  sale 
were  regular,  the  plaintiff  had  ceased  to  have  an  interest  in  it ;  and 
if  it  were  not,  his  course  was  an  application  to  have  it  set  aside. 
Abandonment  of  the  contract  to  let  in  execution  by  other  judg- 
ment-creditors, was  out  of  the  question.  The  possession  taken  by 
the  vendee,  under  his  purchase,  and  his  applications  to  the  court 
to  enforce  a  conveyance — inoperative,  it  must  be  admitted,  in  every 
other  respect — furnish  a  conclusive  rebuttal  of  every  adverse  impli- 
cation from  lapse  of  time.  They  show  that  he  considered  his  debt 
as  paid,  and  his  ownership  as  entire,  in  respect  to  everything  but  a 
formal  transfer  of  the  title ;  and  why  may  not  that  be  added  still  ? 
If  the  proper  parties  choose  *to  consider  the  purchase-  r*oc 
money  as  received  on  the  one  hand,  and  the  mortgage-debt  L 
as  paid  on  the  other,  it  is  their  own  concern.  The  question  is, 
whether  a  subsequent  judgment-creditor  can  interpose  to  overturn 
a  judicial  sale  collaterally,  because  its  consummation  may  have 
been  unusually  delayed ;  and  it  has  regard,  not  more  to  title  in  the 
defendant's  landlord,  than  to  want  of  it  in  the  plaintiff.  By  force  of 
the  sale,  if  not  collusive  in  its  origin,  the  property  was  in  gremio 

1  See  8  W.  &  S.  187 ;  4  Casey  170- 
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legis  ;  and  nothing  was  left  for  the  action  of  a  subsequent  execu- 
tion. The  question  of  fraud  has  not  been  agitated  here,  having 
been  submitted  to  the  proper  tribunal ;  and  it  was  properly  said  to 
be  the  only  debateable  ground  in  the  cause. 

Judgment  affirmed. 

Cited  by  Counsel,  5  Whart.  181 ;  8  Watts  274 ;  10  Id.  364 ;  1  W.  &  S. 
524;  5  Barr  13;  1  Harris  302;  2  Id.  340;  7  Casey  417;  10  Id.  158;  2 
Wright  52.  ||  25  Smith  396  ;  14  Norris  498.  || 

Cited  by  the  Court  below,  7  Wright  164. 

Cited  by  the  Court,  6  Whart.  283  :  10  Watts  22 ;  1  Jones  305,  and  followed 
7  Watts  438. 

See  also,  1  Jones  26. 
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D'Homergue  against  Morgan  and  Others. 

IN  ERROR. 

1.  In  assumpsit  on  a  contract  alleged  to  have  been  made  with  the  plain- 
tiff, a  native  of  France,  by  an  agent  of  a  society,  of  which  the  defendants 
were  members,  upon  which  contract  the  plaintiff  came  over  to  this  coun- 
try, to  teach  the  art  of  making  sewing-silk,  it  was  held  that  a  deposition  of  a 
third  person,  stating  certain  conversations  between  the  said  agent,  and  the 
plaintiff  and  the  deponent,  relating  to  the  situation  and  prospects  of  the 
plaintiff,  ought  to  have  been  admitted  in  evidence  ;  but  the  judge  having,  at 
the  conclusion  of  other  testimony,  offered  to  admit  parts  of  the  deposition  in 
evidence,  and  the  counsel  for  the  plaintiff  not  offering  the  deposition  at  all  in 
evidence  after  the  offer  of  the  judge,  it  was  held  that  he  could  not  assign  this 
for  error. 

2.  On  the  trial  of  the  same  cause,  the  plaintiff's  counsel  offered  in  evi- 
dence a  certificate  of  the  Franklin  Institute,  setting  forth  that  they  had 
awarded  to  the  plaintiff  a  silver  medal,  "  as  a  testimonial  of  the  satisfaction 
they  had  experienced  from  the  silks  exhibited  by  him."     Held,  that  the  cer- 
tificate was  properly  rejected. 

3.  It  was  also  held  that  a  witness  examined  on  behalf  of  the  plaintiff,  could 
not  be  asked  whether  he  was  "  present  when  a  bill  relative  to  the  employ- 
ment of  the  plaintiff,  by  the  United  States,  was  before  the  House  of  Rep- 
resentatives of  the  United  States,  and  what  then  took  place,"  nor  whether 
he  was  "  present  at  a  conversation  between  the  envoy  of  a  foreign  govern- 
ment and  the  plaintiff,  at  which  the  former  made  offers  to  the   latter,  to 
induce  him  to  go  over  to  his  country,  to  teach  the  art  of  reeling  silk,"  &c. 

THIS  was  a  writ  of  error  to  the  District  Court  for  the  City  and 
*'>71      *County  of  Philadelphia,  to  remove  the  record  of  an  action 
on  the  case  brought  by  John  D'Homergue  against  Benja- 
min R.  Morgan,  Joseph  Hemphill,  Matthew  Carey,  Nathan  Bun- 
ker, Florimond  Dusar,  Daniel  J.  Rhodes,  Joseph  P.  Grant,  James 
Mease,   Joseph  Ripka  and   Isaac   Macauley,  "  associated  as  the 
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Pennsylvania  Society  for  promoting  the  culture  of  the  Mulberry 
tree,  and  the  raising  of  Silk-worms." 

The  action  was  brought  in  the  court  below,  to  December  Term, 
1829.  The  plaintiff  declared  in  assumpsit  on  a  contract  alleged  to 
have  been  made  with  him,  at  Marseilles,  in  France,  by  the  defend- 
ants, through  one  J.  W.  Morse,  their  duly  authorized  agent,  that 
if  he,  the  plaintiff,  would  come  out  to  Philadelphia,  there  to  be 
employed  by  the  defendants  in  teaching  the  art  of  making  sewing- 
silk,  so.,  they  would  pay  him  a  reasonable  compensation  for  his 
services.  There  was  a  second  count  for  work  and  labor  done,  in 
pursuance  of  the  contract  stated  in  the  first  count.  The  pleas 
were  non  assumpserunt  and  payment  with  leave,  &c. 

On  the  trial  before  Coxe,  J.,  on  the  9th  day  of  February  1835, 
it  appeared,  that  in  the  year  1829,  the  defendants  empowered 
J.  W.  Morse,  then  about  to  sail  for  the  south  of  France,  to  employ 
for  them  a  person  skilled  in  the  manufacture,  &c.,  of  silk,  and  to 
send  such  person  out  to  them  in  this  country,  to  teach  them  the 
art,  and  to  make  sewing-silk,  &c.,  for  them.  The  agent,  Morse, 
after  much  search  for  a  competent  person,  discovered  and  employed 
the  plaintiff,  and  sent  him  out  to  the  defendants.  No  terms  were 
fixed  between  him  and  the  plaintiff.  Upon  the  plaintiff's  arrival 
in  Philadelphia,  he  was  received  by  the  defendants,  and  made  an 
offer  of  what  he  was  content  to  accept  as  compensation,  and  the 
defendants  made  an  offer  of  what  they  were  content  to  pay.  They 
differed  widely :  the  plaintiff  demanded  a  salary  and  emolument 
proportioned  to  the  value  of  his  services,  as  the  teacher  of  a  new 
and  important  art ;  while  the  defendants  offered  him  the  wages  of 
a  common  operative.  Much  negotiation  took  place,  which  finally 
broke  off,  and  this  action  was  instituted  to  recover  damages  of  the 
defendants,  for  the  breach  of  their  contract  to  employ  the  plaintiff. 
Two  questions  occurred — 1.  Was  there  a  contract  to  employ  the 
plaintiff?  2.  If  such  contract  were  in  fact  made,  then  what 
amount  of  compensation  were  the  defendants  bound  to  make  to  the 
plaintiff  contending  for  a  liberal  salary — the  defendants  for  a  jour- 
neyman mechanic's  wages. 

On  the  opening  of  the  case,  the  plaintiff's  counsel  offered  in 
evidence  the  deposition  of  one  George  A.  O'Brien.  The  defend- 
ant's counsel  objected  to  the  whole  of  the  first  page  of  the  MS., 
and  the  first  sixteen  lines  of  the  second  page ;  at  the  same  time 
offering  to  produce,  under  a  notice  from  the  plaintiff's  counsel  to 
produce  the  *same,  a  certain  letter  of  instructions  to  J.  W.  r  *no 
Morse,  referred  to  in  the  deposition.  The  judge  sustained  *- 
the  objection,  and  refused  to  permit  the  above-mentioned  parts  of 
the  deposition  to  be  read.  The  deposition  was  as  follows : 

George  A.  O'Brien,  of  the  City  of  Philadelphia,  sea  captain, 
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a  witness  produced,  sworn  and  examined  on  the  part  of  the  plain- 
tiff in  the  above  cause,  doth  depose  and  say, 

"That  he  knows  Mr.  John  D'Homergue,  the  plaintiff;  that  he 
was  introduced  to  him  at  Marseilles  as  a  passenger  who  was  to  go 
by  this  deponent's  brig,  the  Mary,  to  Philadelphia,  which  was  then 
the  port  of  her  destination;  this  deponent  was  informed  by  Mr. 
Morse,  the  gentleman  who  introduced  the  plaintiff  to  him,  that  the 
said  plaintiff  was  going  to  the  United  States  at  the  request  of  a 
silk  society,  of  which  Messrs.  Carey,  Camac.  Mease,  Morgan  and 
others,  were  members ;  there  were  other  names  mentioned.  Mr. 
Dusar's  was  one.  Their  names  were  signed  to  a  letter  of  instruc- 
tions to  Mr.  Morse,  requesting  him  to  send  them  a  person  who  was 
well  acquainted  with  silk  manufactures,  by  the  first  opportunity. 
This  letter  was  shown  to  deponent,  who  recognised  the  signature 
of  Mr.  Carey,  from  having  seen  it  before.  The  conversation  was 
carried  on  between  Mr.  D'Homergue  and  Mr.  Morse  in  the  French 
language,  which  this  deponent  does  not  understand  ;  but  at  the 
same  time,  and  in  the  presence  of  plaintiff,  Mr.  Morse  said  that 
plaintiff  was  sure  of  making  his  fortune  in  the  United  States  in  a 
few  years.  Some  discussion  took  place  at  the  same  time  between 
Mr.  Morse  and  this  deponent  as  to  the  rate  of  passage  to  be  paid ; 
Mr.  Morse  said  that  he  would  not  miss  the  opportunity  of  sending 
the  plaintiff  by  deponent's  vessel  direct  to  Philadelphia  on  any 
account ;  that  he  had  had  much  difficulty  in  getting  him  to  go,  and 
that  if  he  went  through  New  York,  some  other  silk  society  would 
get  possession  of  him  to  the  prejudice  of  the  Pennsylvania  Society. 
This  conversation  was  had  three  or  four  days  before  we  sailed, 
which  was  on  the  22d  of  March  1829 — a  Sunday.  We  arrived  in 
Philadelphia  about  the  middle  of  May.  Mr.  Morse  said  that  the 
plaintiff  was  the  editor  of  a  newspaper  in  Marseilles  ;  that  he  had 
been  persuaded  with  great  difficulty  to  go,  and  that  he  wished  him 
to  start  immediately,  for  fear  of  his  changing  his  mind.  Mr.  Morse 
undertook  to  pay  $60  for  Mr.  D'Homergue's  passage,  and  to  lay 
in  provisions  for  him.  The  plaintiff  was  taken  on  board  as  a  cabin 
passenger.  I  received  him  upon  Mr.  Morse's  recommendation. 
My  wife  was  with  me,  and  I  was  therefore  particular  about  the 
person  that  should  stay  in  the  cabin,  but  Mr.  Morse  assured  me 
that  he  was  a  gentleman  of  respectability,  and  well-bred.  He 
always  behaved  as  a  gentleman  during  the  passage.  Mr.  D'Homer- 
gue was  well  supplied  with  good  clothes ;  and  as  they  were  too 
good  to  be  worn  at  sea,  I  asked  him  in  rainy  weather,  when  he 
came  upon  deck,  to  use  my  tarpaulin  jacket  to  save  his  own.  He 
*OQT  *never  asked  me  to  lend  him  any  clothes,  and  I  had  trou- 
•*  ble  to  prevail  upon  him  to  use  my  jacket." 

[Here  ends  the  sixteenth  line  of  the  second  page,  being  the 
rejected  part  of  the  deposition.] 
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"  I  never  told  any  body  here  that  I  had  been  obliged  to  lend  him 
clothing,  nor  have  I  ever  said  any  thing  to  any  body  to  induce 
him  to  believe  that  the  plaintiff  had  been  in  want  of  clothes.  I 
never  had  any  communication  with  Mr.  Dusar,  except  once  for 
five  minutes  in  the  coffee-house,  when  I  asked  him  for  the  passage- 
money  ;  he  said  it  should  be  paid  when  the  society  had  elected  its 
treasurer  and  made  its  arrangements ;  that  Mr.  D'Homergue  had 
made  exhorbitant  demands.  Mr.  Morse,  with  whom  I  transacted 
the  business  at  Marseilles,  is  a  very  respectable  man,  largely 
engaged  in  business  at  that  port.  This  deponent  is  by  profession 
a  sea-captain,  and  will  sail  shortly  from  the  port  of  Philadelphia." 

Being  cross-examined,  the  deponent  says  : — "  Mr.  D'Homergue 
had  no  trunk,  chest  or  box,  to  my  knowledge ;  he  showed  me 
none  ;  reported  none  to  me,  and  I  entered  none  for  him.  If  he 
had  any  I  should  have  seen  it.  I  believe  he  kept  his  wardrobe  in 
his  berth.  I  did  not  read  the  letter  which  Mr.  Morse  had,  or  any 
part  of  it.  The  plaintiff  had  no  funds  that  I  know  of  at  all.  I 
think  I  saw  about  ten  francs  in  his  possession.  In  the  conversa- 
tion I  referred  to  with  Mr.  Dusar,  he  told  me  the  society  had  been 
perfectly  willing  to  make  Mr.  D'Homergue  an  allowance  for  ser- 
vices, and  stated  the  amount  of  wages  which  they  had  offered  him. 
I  thought  the  offer  perfectly  fair." 

Being  re-examined  on  the  part  of  the  plaintiff,  he  says  : — "  That 
he  does  not  now  remember  what  Mr.  Dusar  stated  to  him  as  the 
amount  offered  by  the  society  to  Mr.  D'Homergue,  but  if  it  was  at 
the  rate  of  seven  dollars  a  week,  he  would  by  no  means  have  con- 
sidered it  fair.  The  conversation  with  Mr.  Dusar  occurred  about 
six  days  after  the  plaintiffs  arrival  in  Philadelphia.  This  depo- 
nent is  no  judge  of  the  value  of  plaintiff's  services,  but  he  thinks 
that  a  common  laboring  man  would  earn  seven  dollars  a  week  in 
France  even  ;  this  deponent  had  paid  as  much  to  laborers  at  Mar- 
seilles. This  deponent's  arrival  at  Philadelphia  was  on  the  19th 
of  May.  Plaintiff  had  three  coats  that  deponent  saw,  two  black 
and  a  blue — at  least  three  pair  of  cloth  pantaloons,  and  other  cloth- 
ing. His  cloth  clothes  were  kept  in  a  spare  chest  of  the  steward  ; 
it  was  his  linen  that  was  kept  in  the  berth.  Mr.  D'Homergue  may 
have  had  other  money  without  this  deponent's  knowing  it,  as  he 
never  made  it  his  business  or  thought  it  proper  to  examine." 

The  plaintiff's  counsel  then  read  in  evidence  the  following  letter 
from  J.  W.  Morse,  the  defendants'  agent,  to  F.  Dusar,  one  of  the 
defendants. 

*Marseilles,  21st  March  1829. 

"  Dear  Sir, — Since  I  last  had  the  pleasure  of  addressing  you  by 
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the  brig  Sophia,  I  hare  succeeded  in  finding  a  person  which  I  be- 
lieve will  answer  your  purpose,  from  the  different  examinations  he 
has  undergone  before  me,  by  persons  perfectly  acquainted  with  the 
manufacture  of  sewing-silk,  whom  I  called  upon  for  the  express 
purpose  ;  they  have  informed  me  that  his  answers  to  all  their 
inquiries,  so  far  as  the  making  of  sewing-silk,  were  perfectly  satis- 
factory. It  is  very  difficult,  indeed,  to  find  a  person  who  possesses 
a  knowledge  of  the.  reeling,  and  the  different  processes  before  being 
made  into  sewing-silk,  as  it  is  done  by  four  or  more  persons,  who 
have  each  their  particular  part,  and  who  continue  for  years  doing 
nothing  else  ;  the  women  who  reel,  do  notifing  but  reel,  and  there- 
fore it  is  difficult  to  find  a  man  who  is  acquainted  with  this  branch 
of  the  business.  I  have  made  application  through  the  medium  of 
several  respectable  silk-merchants  here,  at  three  of  the  manufac- 
turing towns  in  the  neighborhood,  but  without  success.  It  appears 
it  is  not  the  first  time  that  application  has  been  made  for  the  same 
object.  Mr.  Jn.  D'Homergue  of  Nismes,  the  above-mentioned 
person,  appears  to  be  a  man  of  talent,  and  as  far  as  I  can  ascer- 
tain, fully  competent  of  making  sewing-silk,  having  been  brought 
up  in  the  business,  his  father  being  himself  a  manufacturer  at 
Nismes.  I  have  represented  to  him  the  inutility  of  his  going  to 
America,  should  he  not  consider  himself  thorougly  acquainted  with 
the  business ;  he  says  he  is  perfectly  willing  to  undergo,  on  his 
arrival  in  the  United  States,  any  examination  or  proof  the  society 
may  think  proper  to  demand  of  him.  Should  he  answer  your  pur- 
pose, and  the  society  feel  disposed  to  send  for  either  men  or  women 
manufacturers,  as  he  is  a  native  of  Nismes,  and  well  acquainted 
there,  I  have  no  doubt,  he  being  in  the  United  States,  would  in- 
duce them  to  go  there  sooner  than  any  argument  I  could  make  use 
of.  As  it  regards  the  machine  for  tearing  the  useless  cocoons,  Mr. 
D'Homergue  is  acquainted  with  the  manner  in  which  it  is  con- 
structed, and  consequently  it  can  be  made  in  the  United  States. 
I  send  you  by  Mr.  D'Homergue,  three  tin  boxes,  containing  1  oz. 
white  silk  worms'  eggs,  and  2  oz.  of  the  yellow,  and  also  3  oz.  of 
white  mulberry  seed ;  this  is  all  I  could  procure.  I  intend  this 
summer  to  get  some  of  the  best  quality  of  seeds  and  send  to  you. 
As  it  regards  the  payment  of  the  passage  for  Mr.  D'Homergue,  I 
have  agreed  with  Capt.  O'Brien  to  pay  him  fifty  dollars,  and  it  to 
be  left  to  be  settled  on  the  arrival  of  the  vessel  at  Philadelphia,  by 
you  and  Mr.  Pratt,  who  is  owner  of  the  brig.  I  made  this  ar- 
rangement, thinking  Mr.  P.,  when  informed  of  the  object  of  his 
coming  to  the  United  States,  would  not  charge  for  his  passage. 
Enclosed  I  send  you  an  account  for  the  stores,  &c.,  furnished,  the 
amount  of  which  you  will  please  pay  to  Mr.  Saml.  M.  Stewart, 
who  will  call  upon  you  for  the  amount.  Without  any  thing  else 
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of  *consequence  to  communicate,  and  hoping  what  I  have      r*oi 
done  may  meet  your  approbation, 

Remain  very  respectfully, 
Your  ob't  se'v,     • 

J.  W.  MORSE.'" 

The  plaintiff's  counsel  then  offered  again  the  deposition  of 
O'Brien,  parts  of  which  were  again  objected  to,  and  excluded  by 
the  court ;  whereupon  the  plaintiff's  counsel  excepted  to  the  decis- 
ion of  the  court. 

A  letter  from  certain  of  the  defendants,  who  were  officers  of  the 
society,  to  the  plaintiff,  in  answer  to  a  letter  of  remonstrance  and 
complaint,  addressed  to  them  by  him,  was  then  read  ;  and  the  let- 
ter of  the  plaintiff,  to  which  it  was  a  reply,  was  also  read.  Both 
letters  contained  remarks  upon  the  circumstances  under  which  the 
plaintiff  was  induced  to  come  to  this  country,  and  in  respect  to  his 
capacity  and  prospects. 

The  deposition  of  O'Brien  was  then  again  offered,  and  in  like 
manner  rejected,  and  the  decision  excepted  to. 

The  plaintiff's  counsel  then  read  in  evidence  a  certain  publica- 
tion in  the  daily  newspapers,  made  at  the  instance  of  the  society, 
and  the  reply  of  the  defendant. 

After  other  evidence  had  been  given,  not  material  to  be  stated 
here,  the  plaintiffs  counsel,  to  prove  the  plaintiff's  capacity  as  a 
manufacturer  of  silk,  offered  in  evidence  the  following  letter  from 
the  officers  of  the  Franklin  Institute  to  the  plaintiff,  and  the  de- 
fendant's counsel  objected  to  the  same;  the  judge  sustained  the 
objection,  and  the  plaintiff's  counsel  excepted  to  the  decision. 

"  Hall  of  the  Franklin  Institute, 
Philadelphia,  January  21st,  1832. 

"  '  The  Franklin  Institute  of  the  State  of  Pennsylvania,  for  the 
promotion  of  the  Mechanic  Arts,'  have  at  their  sixth  exhibition  of 
Domestic  Manufactures,  held  in  this  city  on  the  14th  to  18th  Sep- 
tember 1830,  awarded  to  you  a  silver  medal,  as  a  testimonial  of  the 
satisfaction  they  have  experienced  from  the  silks  exhibited  by  you. 
In  compliance  with  the  instructions  of  the  Franklin  Institute, 
we  have  the  pleasure  of  transmitting  to  you  the  said  medal, 
And  remain, 

very  respectfully,  your  obed't  serv'ts, 
JAMES  RONALDSON,  President, 

J.  H.  BULKLEY,  Rec.  Secretary. 
To  JNO.  D'HOMERGUE,  Philadelphia." 

*P.  S.  Duponceau,  Esq.,  a  witness  for  the  plaintiff,  being  r*oo 
under  examination,  the  plaintiff's  counsel,  to  prove  the  *- 
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plaintiffs  capacity  as  a  manufacturer  of  silk,  put  to  the  witness 
the  following  question  : — "  Were  you  present  when  a  bill  relative 
to  the  employment  of  the  plaintiff  by  the  United  States,  was  before 
the  House  of  Representatives  of  the  United  States  ;  and  if  you 
were,  what  did  then  take  place  ?"  And  the  defendants'  counsel 
objected  to  the  question.  The  judge  sustained  the  objection,  and 
the  plaintiff's  counsel  excepted  to  the  decision. 

To  the  same  witness,  with  the  same  object,  the  counsel  of  the 
plaintiff  put  the  following  question  : — "  Were  you  present  at  a 
conversation  between  the  envoy  of  a  foreign  government  and  the 
plaintiff,  at  which  the  former  made  offers  to  the  latter,  to  induce 
him  to  go  to  his  country,  to  teach  the  art  of  reeling  silk  from 
cocoons,  and  the  making  sewing-silk,  in  the  year  1830?"  And  the 
defendants'  counsel  objected  to  the  question.  The  judge  sustained 
the  objection,  and  the  plaintiff's  counsel  excepted  to  the  decision. 

Further  evidence  was  given,  not  material  to  the  questions  in  error. 

As  the  evidence  was  about  to  be  closed,  the  judge  told  the  plain- 
tiff's counsel,  that  if  the  deposition  of  Capt.  O'Brien  were  now 
offered  in  evidence  by  the  plaintiff,  he  would  admit  parts  of  it, 
which  would  now  be  evidence,  although  not  so  at  the  time  it  was 
rejected.  The  deposition,  however,  was  not  again  offered  in  evi- 
dence. 

The  jury  found  a  verdict  for  the  defendants,  and  the  plaintiff's 
counsel  took  a  writ  of  error,  and  assigned  the  following  exceptions. 

1.  That  the  judge  rejected  the  first  page,  and  the  first  sixteen 
lines  of  the  second  page  of  the  deposition  of  George  A.  O'Brien, 
offered  in  evidence  by  the  plaintiff;  the  same  being  competent  evi- 
dence. 

2.  That  the  judge  rejected  the  whole  deposition  of  George  A. 
O'Brien  offered  in  evidence  by  the  plaintiff;  the  same  being  com- 
petent evidence. 

3.  That  the  judge  rejected  the  letter  from  James  Ronaldson  and 
J.  H.  Bulkley  to  the  plaintiff,  offered  in  evidence  by  the  plaintiff, 
the  same  being  competent  evidence. 

4.  That  the  judge  overruled  the  following  question,  which  the 
plaintiff's  counsel  proposed  to  put  to  P.  S.  Duponceau,  a  witness 
for  the  plaintiff,  viz. — "  Were  you  present  when  a  bill  relative  to 
the  employment  of  the  plaintiff  by  the  United   States,  was  before 
the  House  of  Representatives  of  the  United  States,  and  if  you 
were,  what  then  did  take  place  ?"     The  same  being  a  question 
which  the  plaintiff's  counsel  should  have  been  permitted  to  put  to 
the  witness. 

^oo-i          The  case  was  argued  by  Mr.    C.  Ingersoll  and  Mr.  In- 
graham,  for  the  plaintiff  in  error;  and  by  Mr.  J.  R.  Inger- 

soll,  for  the  defendants  in  error. 
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GIBSON,  C.  J.,  delivered  the  opinion  of  the  court. 

The  plaintiff  ought  perhaps  to  have  declared  specially ;  but 
granting  that  assumpsit  might  be  maintained  on  the  agent's  prom- 
ise of  employment,  why  was  not  every  thing  said  by  the  agent  in 
the  plaintiff 's  presence,  of  prospects  opened  or  pursuits  abandoned, 
pertinent  to  the  question  of  damages  ?  In  that  view,  at  least,  Cap- 
tain O'Brien's  deposition  seems  to  have  been  admissible  in  the  first 
instance.  It  certainly  became  so  to  rebut  the  exorbitance  of  the 
plaintiff 's  terms,  considered  in  reference  to  his  supposed  condition  ; 
and  the  court,  thinking  that  certain  parts  before  excluded,  had 
been  rendered  admissible  by  evidence  from  the  other  side,  invited  a 
repetition  of  the  plaintiff's  offer,  which  was  declined.  Then  how 
was  he  injured  ?  He  was  remitted  to  the  circumstances  in  which 
he  stood  at  the  outset ;  and  the  fault  committed  in  the  first  in- 
stance, seems  to  have  been  repaired.  But  it  is  supposed  that  per- 
fect reparation  admitted  of  nothing  less  than  a  reception  of  the 
deposition  entire,  while  the  remarks  of  the  court  indicated  an  ad- 
missibility  of  particular  parts,  and  these  without  specification.  Still 
we  cannot  say  that  a  second  attempt  would  not  have  proved  entirely 
successful.  Further  discussion,  which  is  due  to  every  court  when 
it  is  requested,  might  have  led  to  an  introduction  of  every  part,  or 
else  a  precise  expression  of  opinion  as  to  particulars,  which  would 
have  enabled  us  to  treat  the  judgment  fairly,  instead  of  reversing  it 
for  doctrine  which  was  not  held.  But  it  is  far  from  clear,  that 
every  particle  of  the  deposition  was  unobjectionable ;  and,  under 
the  views  that  had  been  opened  by  the  defence,  to  have  given  the 
benefit  even  of  an  argument  on  the  separate  admissibility  of  the 
parts,  would  have  been  an  act  of  justice.  The  sum  of  the  matter 
is,  that  a  party  is  not  deemed  to  have  been  injured  by  an  abortive 
offer  of  competent  evidence,  which  has  not  finally  been  excluded  ; 
especially  a  party  who  declined  a  revision  which  would  have  placed 
him  in  circumstances  as  advantageous,  as  if  the  evidence  were  pro- 
posed, and  objections  made  to  it,  for  the  first  time.  On  the 
remaining  bills  of  exceptions,  it  is  sufficient  to  remark,  that  parlia- 
mentary predication  of  a  fact,  can  give  it  no  sanction  that  may 
supersede  the  ordinary  appeal  to  the  conscience ;  and  that  the 
unofficial  assertions  of  a  foreign  minister,  derive  no  title  to  judicial 
regard  from  his  character.  On  the  aame  footing  stands  the  medal 
of  the  Franklin  Institute.  As  a  certificate  of  opinion  in  regard  to 
the  plaintiff 's  fitness  and  skill,  of  which  that  institution  had  not 
been  made  the  arbiter — it  was  well  rejected. 

Judgment  affirmed. 

Cited  by  Counsel,  6  Whart.  330. 
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Geisse  against  Dobson. 


IN    ERROR. 


1.  In  assumpsit  for  money  had  and  received,  the  plaintiff  gave  in  evidence 
an  order  drawn  by  V.  Z.  &  Co.  upon  the  defendant,  which  stated  that  a  cer- 
tain sum  had  been  placed  in  their  hands  by  W.  S.  &  Co.,  for  the  payment 
of  freight  on  certain  barrels  of  Sour,  shipped  by  B.  &  P.,  per  schooner  For- 
rester, consigned  to  W.  S.  &  Co.,  provided  no  claim  was  made  on  the  same 
by  B.  &  P.,  for  a  violation  of  contract  on  the  part  of  the  plaintiff,  in  not 
consigning  the  schoouer  to  W.  S.  &  Co. ;  and  requested  the  defendant,  should 
B.  &  P.  authorize  the  same  by  admitting  that  they  have  no  such  claim,  to 
pay  over  the  said  sum  to  the  plaintiff.     The  plaintiff  then  offered  a  witness 
to  prove  that  the  defendant  had  received  from  the  drawer  the  money  men- 
tioned in  the  order.     Held,  that  the  evidence  was  admissible,  although  it 
was  not  accompanied  with  the  stipulation  to  produce  other  proof  of  a  promise 
by  the  defendant  to  pay,  the  plaintiff  not  having  been  called  upon  at  the 
time  to  give  stipulation. 

2.  It  was  held  also  in  the  same  case,  that  a  bill  of  lading  for  the  flour 
mentioned  in  the  order,  signed  by  the  plaintiff  and  another,  and  containing 
a  receipt  endorsed,  signed  by  W.  S.  &  Co.,  for  the  flour  mentioned  in  the 
bill  of  lading,  and  stating  that  payment  of  freight  was  refused  on  account  of 
a  supposed  violation  of  contract,  and  to  be  regulated  in  Philadelphia  with 
the  shippers — was  admissible  on  the  part  of  the  plaintiff. 

3.  One  offered  as  a  witness  on  the  part  of  the  plaintiff,  stated  on  his  voire 
dire,  that  he  was  attorney  in  fact  for  the  plaintiff,  and  had  a  demand  of  his 
own  against  the  plaintiff,  but  that  the  plaintiff  was  able  to  pay  him  without 
the  money,  though  he  supposed  that  he  should  get  his  portion  of  it ;  that  he 
had  not  settled  with  the  plaintiff,  and  could  not  tell  which  was  debtor  ;  nor 
had  this  money  been  appropriated  to  pay  him.     Held,  that  under  the  circum- 
stances, he  was  a  competent  witness. 

ON  a  writ  of  error  to  the  District  Court  for  the  City  and  County 
of  Philadelphia,  it  appeared  that  Robert  Dobson  brought  an  action 
on  the  case  in  that  court  against  George  W.  Geisse,  in  which  the 
plaintiff  declared  in  assumpsit  for  money  had  and  received,  and 
the  defendant  pleaded  non  assumpsit,  and  payment,  &c. 

On  the  trial  before  Coxe,  J.,  on  the  28th  of  January  1834,  the 
plaintiff  gave  in  evidence  the  following  letter,  addressed  to  the 
defendant  by  a  mercantile  house  in  the  Island  of  Cuba. 

"  St.  Jago  de  Cuba,  April  2,  1827. 
George  W.  Geisse,  Esq. 

Dear  Sir, — The  sum  of  two  hundred  and  fifty  dollars  has  been 
placed  in  our  hands  by  Messrs.  Wright,  Shelton  &  Co.,  for  the 
payment  *of  freight  on  250  barrels  flour,  shipped  by 
Messrs.  Bevan  &  Porter,  per  schooner  Forrester,  consigned 
to  Messrs.  Wright,  Shelton  &  Co.,  provided  no  claim  is  made  on 
the  same  by  Bevan  &  Porter,  for  a  violation  of  contract  on  the 
part  of  Mr.  Robert  Dobson  in  not  consigning  the  schooner  Forres- 
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ter,  and  that  part  of  her  cargo  under  his  control,  to  the  said  house 
of  Messrs.  Wright,  Shelton  &  Co.  You  will,  therefore,  should 
Messrs.  Bevan  &  Porter  authorize  the  same,  by  admitting  that 
they  have  no  such  claim,  pay  over  to  Mr.  Dobson  the  aforesaid 
sum  of  two  hundred  and  fifty  dollars,  charging  us  therewith. 
Very  respectfully, 

Your  obedient  servants, 

VILLALON,  ZAVALA  &  Co. 

The  plaintiff's  counsel  then  called  a  certain  James  Caldwell  as 
a  witness,  who  was  objected  to  by  the  defendant's  counsel,  but  the 
judge  admitted  him,  and  he  testified  in  effect  that  he  was  an  arbi- 
trator in  this  cause  many  years  ago — six  years ;  and  that  his 
recollection  was  not  accurate,  as  to  minute  circumstances,  but  this 
was  a  very  important  part  of  the  cause,  and  made  an  impression 
on  him.  Mr.  Geisse  said,  when  examined  as  a  witness,  that  he 
had  funds  in  his  hands  of  Villalon,  Zavala  &  Co.  to  pay  that 
draught  or  letter  (meaning  the  letter  of  April  2d  1827,  above- 
mentioned)  ;  but  being  questioned  by  Mr.  Dunlap  whether  he  had 
funds  to  pay  that  draught,  he  replied  no.  But  whether  he  had 
funds  or  not,  belonging  to  that  draught,  he  would  accept  their  order 
for  $10,000.  He  (the  witness),  did  not  recollect  what  Geisse,  the 
defendant,  said  as  to  his  relations  with  the  house  of  Villalon, 
Zavala  &  Co.  at  the  commencement  of  this  suit :  he  (the  defend- 
ant), then  professed  a  readiness  to  pay,  if  Bevan  &  Porter  did  not 
object.  It  was  on  the  ground  of  the  objection  of  Bevan  &  Porter, 
that  the  witness  understood  the  defendant  objected.  The  only 
objection  to  his  liability  was  the  objection  of  Bevan  &  Porter. 

The  plaintiff's  counsel  then  called  a  certain  George  Peterman, 
who  being  sworn  on  his  voire  dire,  at  the  request  of  the  counsel  for 
the  defendant,  declared  as  follows,  viz. :  u  I  can't  say  I  am  inter- 
ested in  the  event  of  this  suit.  I  was  left  to  act  under  a  power  of 
attorney  of  the  plaintiff  to  receive  this  debt,  and  pay  it  over  to 
him,  given  me  by  Captain  Dobson  (the  plaintiff).  I  have  not 
settled  with  the  plaintiff  for  some  time,  and  cannot  tell  which  is 
the  debtor,  Dobson  or  myself.  I  am  not  to  retain  any  thing 
received  in  this  suit  myself.  If  there  is  any  thing  due  me  when 
it  is  recovered,  and  he  is  in  my  debt,  I  suppose  I  shall  get  my  por- 
tion of  it.  He  is  able  to  pay  me  without  this,  and  I  shall  be  paid 
Out  of  this  or  other  money.  I  cannot  say  if  Dobson  is  in  my  debt. 
He  has  sued  me  for  two  hundred  dollars.  This  has  not  been  appro- 
priated to  pay  me.  I  was  appointed  attorney  when  the  transac- 
tion took  place — can't  say  if  it  was  before  *or  after  suit  r*oa 
brought.  I  strikes  me  the  plaintiff  started  it.  I  cannot 
say  if  Captain  Dobson  or  I  went  to  Mr.  Ingersoll.  I  have  paid 
some  costs  to  the  arbitrators,  and  might  have  paid  something  to  the 
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members  of  the  bar,  as  the  agent  of  Captain  Dobson.  There  are 
no  other  debts  of  Captain  Dobson  which  I  am  collecting,  nor  have 
I  any  other  property  of  his  under  my  control — he  «ays  the  balance 
is  in  his  favor.  Captain  Dobson  has  brought  suit  against  several 
persons,  and  I  am  one  of  them.  I  have  taken  defence  in  that  suit." 
"  I  had  one  hundred  dollars  sent  to  me  by  Captain  Dobson  from 
New  Orleans  to  pay  the  expenses  in  this  suit  at  the  time — for  that 
very  purpose." 

The  counsel  objected  that  the  witness  was  incompetent,  but  the 
judge  overruled  the  objection,  and  the  witness  having  been  sworn 
in  chief,  gave  the  following  testimony  : — "  After  this  letter,  called 
a  draught  (April  2d  1827),  arrived  here,  I  took  it  to  Mr.  Geisse, 
and  he  told  me  he  must  see  Bevan  &  Porter,  and  if  there  were  no 
objections  on  their  part,  he  would  pay  it,  on  a  day  which  he  named, 
when  he  desired  me  to  call  again.  I  called  accordingly,  and  he 
told  me  that  they  objected,  and  it  must  lie  over  for  some  time ; 
that  probably  they  would  agree.  It  did  so  for  some  time,  when 
Dobson  arrived,  or  he  was  here  at  the  time,  and  I  handed  it  over 
to  him.  I  then  handed  it  over  to  Captain  Dobson.  I  do  not  know 
if  he  were  here  at  first ;  I  learnt  he  was  here  at  the  time  of  the 
rejection.  The  money  was  not  paid — the  defendant  would  not  pay 
it.  Geisse  had  this  paper  in  his  hands  two  or  three  days.  He 
never  said  a  word  about  not  having  funds — he  was  willing  to  pay 
it  if  Bevan  &  Porter  had  no  objection  ;  he  stated  if  they  (Villa- 
Ion,  Zavala  &  Co.)  would  draw  on  him  for  $10,000,  he  would  pay 
it.  He  was  asked  if  he  had  funds  in  his  hands  to  pay  this  particu- 
lar draught,  and  he  replied  it  was  of  no  consequence  if  he  had  or 
not,  as  he  would  pay  their  draught  if  it  was  for  §10,000." 

Another  witness  produced  by  the  plaintiff,  testified  that  he  heard 
the  defendant  say,  at  the  meeting  of  the  arbitrators,  that  he  had 
funds  for  the  payment  of  the  draught,  and  was  ready  to  pay  the 
amount,  if  Bevan  &  Porter  were  willing.  The  defendant  was 
not  examined  as  a  witness  by  the  arbitrators,  but  they  put  several 
questions  to  him  which  he  answered.  On  his  cross-examination, 
this  withies  testified,  that  the  defendant  said,  he  had  funds  for  the 
payment  of  the  particular  draught,  but  even  if  he  had  not,  he 
would  pay  $10,000  for  that  house  at  any  time  they  would  draw 
upon  him.  He  did  not  speak  of  any  particular  remittance. 

The  plaintiff's  counsel  then  offered  in  evidence  a  bill  of  lading 
signed  by  the  captain  of  the  schooner  Forrester,  mentioned  in  the 
draught  or  letter  of  Villalon,  Zavala  &  Co.  The  defendant's  counsel 


•, 


*371      ""objected  that  it  was  inadmissible  as  evidence  against  the  de- 
fendant, but  it  was  admitted  by  the  judge,  and  read  as  follows. 

SHIPPED,  by  Bevan  and  Porter,  in  good  order  and  well  condi- 
tioned, in  and  upon  the  good  schooner  called  the  Forrester,  Byram 
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master,  now  lying  in  the  port  of  Philadelphia,  and  bound  for  St. 
Jago  de  Cuba.  To  say — two  hundred  and  fifty  barrels  flour  for 
account  and  risk  of  shippers,  marked  and  numbered  as  in  the 
margin ;  and  are  to  be  delivered  in  like  good  order  and  condition, 
at  the  said  port  of  St.  Jago  de  Cuba  (the  dangers  of  the  seas  only 
excepted),  unto  Messrs.  Wright  &  Shelton  &  Co.,  or  to  their  assigns, 
he  or  they  paying  freight  for  the  said  flour  one  dollar  per  barrel, 
without  primage  and  average  accustomed.  In  witness  whereof, 
the  said  master  hath  affirmed  to  three  bills  of  lading,  all  of  this 
tenor  and  date;  one  of  which  being  accomplished,  the  others  to 
stand  void. 

Dated  in  Philadelphia,  the  twenty-seventh  day  of  February 
1828. 

W.  H.  BYRAM, 
ROBERT  DOBSON." 

"  Received  the  two  hundred  and  fifty  barrels  flour,  stated  in  this 
bill  of  lading.  Payment  of  freight  refused  on  account  of  a  sup- 
posed violation  of  contract,  and  to  be  regulated  in  Philadelphia 
with  the  shippers. 

WRIGHT,  SHELTON  &  Co. 

St.  Jago  de  Cuba,  March  30,  1827." 

The  jury  found  for  the  plaintiff,  and  the  defendant  having  taken 
a  bill  of  exceptions  to  the  decision  of  the  judge,  in  the  admission 
of  the  testimony  above  mentioned,  removed  the  record  to  this 
court,  and  assigned  the  following  errors. 

1st  error.  The  admission  of  James  Caldwell  to  prove  the 
receipt  by  the  plaintiff  of  a  certain  sum  of  money  mentioned  in  a 
conditional  letter,  or  order,  dated  April  2,  1827. 

Because  no  such  evidence  was  competent  in  an  action  for  money 
had  and  received,  without  proof  or  allegation  that  such  condition 
had  been  either  waived  or  complied  with.  The  defendant  below 
(the  plaintiff  in  error)  being  only  liable  in  this  form  of  action 
upon  a*ri  absolute  unconditional  promise. 

2d  error.  The  admission  of  George  Peterman  as  a  witness 
although  he  was  directly  interested  in  the  event  of  the  suit. 

3d  error.  The  admission  as  evidence  of  a  certain  bill  of  lading, 
dated  27th  February  1827. 

1st.  Because  the  said  plaintiff  in  error  (the  defendant  below)  was 
no  party  to  the  said  bill  of  lading ;  nor  was  it  proved  or  alleged 
to  have  been  made  with  his  knowledge  or  assent. 

*2d.  Because  he  had  no  interest  in  the  shipment,  vessel  r*oo 
or  contract  mentioned  or  contained  in  said  bill  of  lading. 

3d.  Because  it  was  irrelevant  to  the  matter  in  issue. 
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4th.  Because  it  was  not  competent  evidence  for  the  plaintiff 
below  (the  defendant  in  error)  under  the  pleadings. 

Mr.  Hare  and  Mr.  Williams,  for  the  plaintiff  in  error. 

The  letter  to  the  defendant,  upon  which  the  action  was  founded, 
was  not  a  bill  of  exchange,  and  imposed  no  duty  on  the  defendant. 
His  acceptance,  if  any  took  place,  was  a  conditional  one,  and  the 
performance  of  the  condition  must  be  proved.  Chitty  on  Bills  45, 
46,  439  ;  Bayley  on  Bills  14,  note  30 ;  Kidd  on  Bills  38  ;  Hay- 
dock  v.  Lynch,  2  Lord  Raym.  1563  ;  Ex  parte  Adney,  2  Cowp. 
460 ;  Williams  v.  Everett,  14  East  582.  The  action  for  money 
had  and  received,'  would  not  lie  on  the  alleged  contract.  Worsley 
y.  Wood,  6  Term  Rep  710;  Collins  v.  Gibbs,  2  Burr.  899;  1 
Esp.  Nisi  Prius  129,  130  ;  Saxton  v.  Johnson,  10  Johns.  Rep. 
418  ;  1  Chit.  PI.  309 ;  Jones  v.  Barkley,  Dougl.  686  ;  Holliday  v. 
Camsell,  1  Term  Rep.  658 ;  2  Saund.  Plead.  673  ;  1  Chit.  PI.  3*41. 

2d.  Peterman  was  not  a  competent  witness,  being  clearly  inter- 
ested. 2  Esp.  N.  P.  Cases  730;  Innis  v.  Miller,  2  Dall.  50; 
Miles  v.  O'Hara,  1  S.  &  R.  32. 

3d.  The  evidence  of  Cal dwell,  the  bill  of  lading,  and  other  tes- 
timony ought  not  to  have  been  admitted  until  the  plaintiff  had 
shown  that  the  condition  upon  which  the  acceptance  was  alleged 
to  have  taken  place,  had  been  performed.  Besides,  upon  the  con- 
tract given  in  evidence,  the  action  was  improperly  brought  in  the 
name  of  Dobson.  McCormick  v.  Trotter,  10  S.  &  R.  94. 

Mr.  C.  Ingersoll  and  Mr.  J.  R.  Ingersoll,  contra. 

The  charge  by  the  judge  was  in  favor  of  the  defendant,  on  the 
law  of  the  contract,  but  the  jury  found  against  him  on  the  facts, 
and  the  court  below  refused  a  new  trial.  The  right  of  the  present 
plaintiff  to  sue  in  his  own  name,  and  the  propriety  of  the  form  of 
action  are  not  before  this  court ;  the  only  exceptions  taken  being 
to  the  admission  of  evidence.  The  letter  was  an  open  one,  and 
was  a  bill  of  exchange  to  all  legal  intents.  It  was  admitted  on  the 
trial  without  objection  on  the  part  of  the  defendant.  The  witness 
(Caldwell)  was  then  offered  to  prove  an  absolute  promise.  It  is  no 
answer  to  say  that  the  original  acceptance  was  conditional.  Peter- 
man was  a  competent  witness.  The  mere  circumstance  of  his  hold- 
ing a  power  of  attorney  for  the  defendant,  is  certainly  not  sufficient 
to  exclude  him.  There  was  not  sufficient  evidence  of  his  being  a 
creditor  of  Dobson  to  exclude  him.  The  counsel  cited  Anon.,  12 
*QO/I  *M°d>  81;  2  Chitty *s  Plead.  112,  note  (y);  Carr  v.  Os- 
iyJ  borne,  9  East  378. 

The  opinion  of  the  court  was  delivered  by 
SERGEANT,  J. — It  would  seem  from  what  has  been  stated  by  the 
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counsel  on  the  argument  here,  that  the  real  question  in  dispute 
between  these  parties  was,  whether  the  condition  on  which  the  order 
was  drawn,  was  performed  by  the  admission  of  Messrs.  Bevan  & 
Porter  that  they  had  no  claim,  or  something  tantamount,  within  the 
true  construction  of  the  order.  The  defendant  contended,  that  his 
promise  to  pay  was  a  conditional  one,  provided  Bevan  &  Porter  did 
not  object,  and  that  it  did  not  appear  they  had  waived  objection. 
The  plaintiff  insisted,  that  the  defendant  had  received  the  funds 
from  the  drawer  of  the  order,  and  was  liable  under  his  promise. 
But  the  record  does  not  contain  the  whole  evidence,  or  the  charge 
of  the  court,  and  we  cannot  ascertain  how  far  justice  was  done  to 
the  defendant  on  the  merits.  We  are  bound  to  presume  that  the 
court  charged  correctly  on  the  law,  inasmuch  as  no  error  in  the 
charge  is  brought  before  us,  and  if  there  was  injustice  in  matter  of 
fact,  the  remedy  was  by  motion  for  a  new  trial  in  the  court  below. 
The  only  questions  presented  to  us,  are  on  the  bill  of  exception  to 
evidence. 

1.  The  plaintiff  filed  a  declaration  for  money  had  and  received, 
and  gave  in  evidence  the  order.     He  then  offered  a  witness  to  prove 
that  the  defendant  had  received  certain  funds  mentioned  in  the  order 
from  the  drawers.     The  evidence  seems  certainly  admissible  under 
the  declaration,  if  it  were  afterwards  followed  up  by  other  evidence 
to  show  a  promise  by  the  defendant  to  pay.     It  was  evidence  of  a 
consideration  for  such   promise.     The  objection   to  it  is,  that  the 
order  was  conditional,  and  no  action  lay  upon  it,  unless  the  plain- 
tiff accompanied  the  proposed  evidence,  with  a  stipulation  to  produce 
other  proof  of  a  promise  and  liability.     But  it  is  usual  to  make  out 
a  case  by  steps,  and  the  first  step  may  be  to  show  the  order ;  the 
next  the  consideration ;  and  the  third  the  promise,  and  if  condi- 
tional, a  performance  or  waiver  of  it.     If  the  plaintiff  claimed 
under  the  order,  his  case  would  not  be  made  out  without  the  other 
matters,  but  in  putting  in   his   evidence,  it  cannot  be   made  an 
objection,  unless  the  plaintiff  had  been  called  on  to  state  the  evi- 
dence he  would  accompany  the  first  step  with ;  and  that  was  not 
done  here. 

2.  Peterman  does  not  on  his  voire  dire  show  a  fixed  and  certain 
interest  in  the  money  demanded  in  this  suit.     He  says  he  was  the 
plaintiff's  attorney,  and  had  a  demand  of  his  own  against  the  plain- 
tiff; but  states   that   the  plaintiff  is  able  to  pay  him  without  this 
money,  though  he  supposes  he  should  get  his  portion  of  it.     He 
had  na.  however,  settled  with  the  plaintiff,  and  could  not  tell  which 
was  debtor  ;  nor  had  this  money  been  appropriated  to  pay  him.    A 
party's  *agent,  or  attornev,  or  creditor,  may  be  a  witness     r#/iA 
for  him.     1  Yeates  23  ;  2  Id.  89 ;  1  Dall.  241 ;  1  S.  &  R.      L 

32 ;  14  Id.  178 ;  and  in  point  of  interest,   in  this  case,  it  is  too 
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contingent  and  remote  to  destroy  the  competency  of  the  witness,  and 
could  only  go  to  his  credibility. 

3.  The  bill  of  lading  was  admissible  to  explain  the  nature  of  the 
transaction.  It  is  recognised  in  the  receipt  upon  it,  signed  by 
Wright,  Shelton  &  Co.,  who  were  stated  by  the  defendant's  cor- 
respondents in  their  order  on  the  defendant,  to  have  been  the  persons 
who  placed  in  their  hands  the  money  for  payment  of  freight  on  the 
flour,  shipped  by  Bevan  &  Porter. 

Judgment  affirmed. 

Cited  by  Counsel,  2  Jones  341. 


[PHILADELPHIA,  JANUART  2,  1838.] 

Chambers  against  Davis. 

IN   ERROR. 

1.  In  an  action  by  A.  to  the  use  of  B.  against  C.,  upon  an  alleged  promise 
by  C.  to  pay  the  plaintiff  a  debt  which  C.'s  father  (D.)  owed  him,  for  sea- 
stores  furnished  by  the  plaintiff  to  a  certain  vessel  in  1827  and  1828,  then 
owned  by  D.,  and  which  vessel  was  transferred  in   1832  by  D.  to  C.,  the 
plaintiff  having  proved  that  E.,  the  master  of  the  vessel,  had,  after  the  trans- 
fer, paid  certain  claims  against  the  vessel,  proposed  to  ask  a  witness  whether 
£.  had  not  told  him  that  he  paid  the  money  by  authority  of  the  defendant, 
out  of  the  earnings  of  the  vessel :  Held,   that  the  evidence  was  properly 
rejected. 

2.  It  was  also  htl<!,  that  the  plaintiff  could  not  ask  what  D.  said,  in  the 
absence  of  C.,  as  to  the  ownership  of  the  vessel. 

3.  The  goods  in  the  above  case  were  furnished  from  a  store  belonging  to 
B.,  but  which  was  kept  by  A.  in  his  own  name,  during  the  absence  of  B.  ; 
the  defendant  having  given  some  evidence  to  show  that  B.  was  in  partnership 
with  F.,  offered  in  evidence  a  receipt  signed  by  F.,  in   1831,  acknowledging 
the  receipt  of  a  promissory  note  from  D.  "on  account  of  store  bill  of  F.  nnd 
B.  " :   field,  that  it  was  to  be  presumed  that  the  note  was  negotiable,  and 
that  B.  had  been  made  responsible  upon  it,  and  that  therefore  the  receipt  was 
admissible. 

4.  Held,  that  if  the  transfer  of  the  vessel  was  made  on  condition  that  the 
defendant  should  pay  the  claim  of  the  plaintiff,  or  if  the  defendant  at  the 
time  agreed  t'>  pay  it,  there  might  be  a  consideration  for  the  promise.    Scats, 
if  the  transfer  was  made  without  such  condition,  and  the  promise  was  made 
a  year  afterwards. 

5.  Where  an  action  is  brought  by  A.  to  the  use  of  B.,  proof  of  B.  being 

in  partnership  with  *another  person  who  is  equally  interested  in 
41J      the  amount,  will  not  defeat  the  action.     If  the  fact  is  material  to 
the  defendant,  he  may  have  it  put  on  the  record  by  motion  to  the 
court. 

6.  It  is  not  error  that  the  court  requested  the  jury  if  they  found  for  one  of 
the  parties,  to  find  specially  as  to  certain  matters  of  fact  in  dispute  in  this 
cause,  especially  if  the  jury  find  for  the  other  party. 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia. 
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The  action  was  brought  in  the  District  Court  by  Asa  W.  Cham- 
bers, to  the  use  of  Robert  Chambers,  against  Colin  K.  Davis,  upon 
an  alleged  assumption  by  the  defendant  to  pay  the  plaintiff  a  debt 
which  his  (the  defendant's)  father,  Richard  Davis,  owed  to  the  said 
Robert  Chambers.  The  claim  was  for  sea-stores,  to  the  amount  of 
$151.62,  and  interest,  furnished  from  the  store  of  the  plaintiff,  be- 
tween March  1827,  and  February  1828,  to  the  schooner  Emily 
Davis,  of  which  Richard  Davis  was  the  owner.  During  the  time 
in  which  the  sea-stores  were  furnished,  Robert  Chambers  was 
absent  at  sea ;  and  the  business  was  carried  on  by  and  in  the  name 
of  his  son,  Asa  W.  Chambers ;  and  the  books  of  original  entry  >  &c., 
kept  in  his  (Asa's)  name. 

On  the  trial  before  Judge  Pettit,  on  the  20th  of  November  1885, 
the  promise  by  the  defendant,  in  December  1883,  to  pay  his 
father's  debt,  was  proved  by  the  deposition  of  Capt.  Enoch  J. 
Weeks,  who  was  admitted  to  have  died  before  the  trial — but  it  was 
alleged  by  the  defendant  that  the  promise  was  without  considera- 
tion. For  the  purpose  of  showing  that  there  was  a  consideration 
for  the  promise,  the  plaintiff  gave  in  evidence  the  transfer  by 
Richard  Davis  to  his  son  (the  defendant),  in  September  1832,  of 
his  interest,  being  one- half,  in  the  schooner  Virginia  Trader,  a 
vessel  worth  about  $4000 ;  and  contended  that  the  transfer  was 
without  consideration,  or,  at  least,  was  to  form  a  fund  out  of  which 
the  defendant  was  to  pay  certain  of  his  father's  debts.  The  defend- 
ant alleged  it  to  have  been  made  for  a  valuable  consideration ;  and 
this  constituted  one  of  the  points  in  dispute  in  the  cause.  The 
plaintiff  proved  by  Capt.  James  Dunphy  and  George  W.  Lehman 
the  payment  by  the  defendant,  after  the  transfer  to  him,  of  certain 
claims  they  had  against  the  Virginia  Trader,  contracted  by  Richard 
Davis  before  the  transfer. 

The  plaintiff  then  called  Armor  Patton,  who  testified  :  "  I  knew 
Captain  Weeks — he  was  captain  of  the  Virginia  Trader  under  the 
defendant,  after  the  transfer.  Samuel  Patton,  my  brother,  had  a 
claim  against  Richard  Davis,  partly  for  cash  lent,  and  partly  for 
stores  to  the  Emily  Davis.  The  bill  was  paid  by  Captain  Weeks, 
when  he  was  captain  of  the  Virginia  Trader  under  the  defendant. 
I  don't  know  where  Captain  Weeks  got  the  money  from."  The 
witness  was  then  asked  whether  Captain  Weeks  told  him  that  he 
paid  the  money  by  *the  authority  of  the  defendant,  out  of  r*49 
the  earnings  of  the  Virginia  Trader  ?  This  was  objected  to — 
overruled  by  the  court,  and  exception  taken.  The  witness  proceeded. 
"  Captain  Weeks  at.  first  refused  to  pay  the  bill."  He  was  then 
asked,  u  did  not  Capt.  Weeks,  when  he  refused  to  pay  the  bill,  allege 
that  he  first  must  get  the  authority  of  defendant  to  pay  it  out  of  the 
earnings  of  the  Virginia  Trader  ;  and  did  he  not,  when  he  paid  it, 
say  he  had  such  authority  ?"  This  was  also  objected  to — overruled 
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and  noted.  "  Richard  Davis  was  present,  defendant  was  not  there." 
He  was  then  asked,  "what  did  R.  Davis  say  as  to  his  son's  (the 
defendant's)  ownership  of  the  Virginia  Trader,  in  answer  to  Cap- 
tain Weeks's  objections  to  paying  the  bill  ?  "  This  was  also  objected 
to — overruled  and  noted.  "The  amount  of  the  bill  was  near  $40. 
The  conversation  was  sometime  in  the  spring  or  summer  of  1833." 

The  overruling  of  these  questions  forms  the  first  assignment  of 
errors. 

The  defendant  alleged  that  a  certain  Edward  Lafferty  (whom  the 
plaintiff  asserted  to  be  a  clerk  in  his  store),  was  really  a  partner 
of  Robert  Chambers  to  whose  use  the  suit  was  brought.  The  busi- 
ness was  closed  in  the  year  1828,  and  the  store  then  sold  out. 
Lafferty  was  proved  to  have  died  in  1831-2.  The  defendant 
offered  in  evidence  the  following  paper  (marked  C.  in  the  bill  of 
exceptions),  to  prove  the  fact  of  a  partnership  between  Robert 
Chambers  and  Lafferty,  and  also  a  payment  by  Richard  Davis  to 
Lafferty  to  be  set  off  against  plaintiff's  bill. 

"  Camden  Aug.  25,  1831. 

"  Received  of  Captain  Richard  Davis,  his  note  of  hand  for  fifty 
dollars  on  account  of  store-bill  of  Lafferty  &  Chambers. 

(Signed)  EDWARD  LAFFERTY." 

The  plaintiff  objected  to  its  admission — but  the  judge  overruled 
the  objection,  and  admitted  the  evidence.  Its  admission  consti- 
tutes the  second  error  assigned. 

Much  evidence  was  given  as  to  the  state  of  accounts  between 
Robert  Chambers  and  Richard  Davis:  the  defendant  endeavoring 
to  show  that  there  was  nothing  due  by  the  latter  to  the  former. 

The  plaintiff,  among  other  things,  requested  the  court  to  charge 
the  jury  (it  being  the  second  point  proposed),  "That  if  the  jury 
believe  from  the  evidence,  that  Colin  K.  Davis  made  the  promise 
in  consequence  of  his  father's  interest  in  the  Virginia  Trader,  hav- 
ing been  previously  assigned  to  him — there  is  sufficient  considera- 
tion for  the  promise  to  the  plaintiff — and  that  the  value  of  such 
interest  so  assigned,  is  immaterial  to  the  validity  of  the  promise." 
Also  (which  was  the  fifth  point  proposed),  "  That  it  is  not  an  objec- 
^40-1  tion  to  the  plaintiff's  *recovery  that  his  claim  formed  no 
part  of  the  consideration  of  the  transfer  of  the  Virginia 
Trader  to  the  defendant,  in  case  the  jury  believe  that  the  defend- 
ant made  the  promise  on  account  of  having  his  father's  funds 
in  his  hands  by  such  transfer. 

The  judge  charged,  "The  main  point  on  which   the  plaintiff 

relies  is  the  assignment  of  the  Virginia  Trader.     This  was  a  year 

before.     The  conversation  was  in  December  1833.     The  transfer 

in  September  1832."     "  You  must  be  satisfied  that  the  defendant 
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had  this  (the  transfer),  in  his  contemplation  when  he  made  the 
promise.  If  he  had  not,  and  this  had  nothing  to  do  with  it,  the 
defendant  is  not  bound.  The  defendant  must  have  had  this  trans- 
fer in  his  contemplation  to  bind  them." 

To  this  the  plaintiff  excepted,  and  it  forms  the  third  error 
assigned. 

The  plaintiff  also  requested  the  court  to  charge  as  follows  :  (the 
court  having  allowed  the  defendant  to  offer  evidence  as  to  Robert 
Chambers  and  Lafferty  being  in  partnership.) 

"  That  even  if  the  jury  believe  that  Lafferty  and  Chambers  were 
jn  partnership,  yet,  that  by  Lafferty's  death  in  1831  or  '32,  the 
right  of  action  for  all  outstanding  claims  survived  to  Robert  Cham- 
bers ;  and  that  a  promise  by  the  defendant  to  him  to  pay  the  debt 
(if  made  upon  a  legal  consideration),  will  enable  him,  the  plaintiff,  to 
sue  upon  breach  of  such  promise." 

The  judge  charged  as  follows  : 

"  If  Lafferty  were  a  partner  of  Robert  Chambers,  it  is  made  a 
question  whether  the  suit  is  properly  brought — whether  it  should 
not  have  been  brought  by  the  plaintiff,  as  surviving  partner  of 
Chambers  &  Lafferty.  This  question  can  be  settled  hereafter,  if 
the  jury  find  for  the  plaintiff  on  the  merits.  If  the  jury  find  for 
the  plaintiff,  I  ask  them  to  find  specially  for  the  government  of  the 
court  hereafter,  Whether  the  goods  were  sold  by  Lafferty  &  Cham- 
bers, as  partners,  or  by  Chambers  alone."  And  further  he  added, 
"•  I  think  that  the  defendant  could  take  any  advantage  as  to  the 
suit  being  wrongly  brought,  that  R.  Davis  could." 

To  this  the  plaintiff  excepted  ;  and  it  forms  the  fourth  assignment 
of  error. 

The  jury  having  found  for  the  defendant  the  plaintiff  removed 
the  record  to  this  court,  and  assigned  the  following  errors  : 

1.  The  court  below  erred  in  refusing  to  permit  Armor  Patton 
to  answer  the  three  questions — the  rejection  of  which  constitutes 
the  three  first  exceptions  to  the  decision  of  the  court  below. 

2.  The  court  erred  in  admitting  in  evidence  the  paper  marked  C. 
*3.     The  court  erred  in  their  answers  to  the  second  and     T-*AA 

fifth  points  upon  which  the  plaintiff  requested  the  charge  of     L 
the  court. 

4.  The  court  erred  in  directing  the  jury,  if  they  found  for  the 
plaintiff  on  the  merits,  to  find  certain  facts  specially. 

Mr.  Q-.  M.  Wharton,  for  the  plaintiff  in  error,  cited,  Langhorn 
v.  Allnut,  4  Taunt.  511 ;  Kahl  v.  Jansing,  Id.  565  ;  Raine  v. 
Pearson,  Id.  662 ;  Riggs  v.  Lawrence,  3  Term  Rep.  454 ;  Bower- 
man  v.  Radenius,  7  Id.  663  ;  Shelhamer  v.  Thomas,  7  S.  &  R. 
109 ;  Blight  v.  Ashley,  1  Peters's  C.  C.  Rep.  15 ;  Deardoff  v. 
Hildebrand,  2  Rawle  226;  Ankrim  v.  Woodward,  4  Id.  345;  2 
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Saunders  on  Pleadings,  &c.,  292 ;  Paley  on  Agency  220 ;  2  Sal- 
keld  442 ;  Hind  v.  Holdship,  2  Watts  164 ;  Stephens  on  Plead- 
ing 113  ;  1  Archbold's  Practice  189. 

Mr.  Perkins,  contra,  was  stopped  by  the  court,  whose  opinion 
was  delivered  by 

SERGEANT,  J. — In  this  suit  the  plaintiff  alleged,  that  Richard 
Davis  was  indebted  to  him  in  the  sum  of  3151.62,  for  sea-stores 
furnished  by  the  plaintiff  in  the  years  1827  and  1828,  to  the 
schooner  Emily  Davis,  of  which  Richard  Davis  was  owner;  and 
that  the  defendant  Colin  K.  Davis,  the  son  of  Richard,  promised 
in  the  year  1833,  to  pay  this  debt  to  the  plaintiff  in  considera- 
tion of  a  transfer  by  his  father  to  him  in  the  year  1832,  of  his 
interest  (being  one-half)  in  the  schooner  Virginia  Trader,  a  vessel 
worth  about  $4000.  The  defendant's  promise  was  proved  by 
depositions,  but  the  defendant  alleged  that  the  promise  was  with- 
out consideration.  The  plaintiff  contended  that  the  schooner  was 
assigned  as  a  fund,  out  of  which  the  defendant  was  to  pay  certain 
of  his  father's  debts  and  this  among  others.  The  defendant 
insisted,  that  the  transfer  was  for  a  valuable  consideration  paid. 

In  order  to  show  the  terms  of  the  transfer  of  the  Virginia  Trader, 
the  plaintiff  proved  that  the  defendant  had,  after  the  transfer,  paid 
certain  claims  against  the  Virginia  Trader,  contracted  by  Richard 
Davis  before  the  transfer.  The  plaintiff  then  called  Armor  Patton, 
who  testified,  that  Captain  Weeks,  while  Captain  of  the  Virginia 
Trader,  under  the  defendant,  after  the  transfer,  paid  Samuel 
Patton,  his  brother,  a  claim  he  had  against  Richard  Davis,  partly 
for  cash  lent,  and  partly  for  stores  to  the  Emily  Davis.  The 
witness  was  then  asked  by  the  plaintiff  whether  Captain  Weeks 
told  him,  that  he  paid  the  money  by  the  authority  of  the  defendant 
out  of  the  earnings  of  the  Virginia  Trader.  To  this  question  the 
defendant  objected.  The  court  sustained  the  objections,  and  the 
plaintiff  excepted. 

What  Captain  Weeks  said  in  the  absence  of  the  defendant  as  to 
his  authority  to  pay,  and  as  to  the  fund  from  which  the  money 
arose,  seems  not  admissible  in  evidence.  It  would  be  permitting 
*  ,  r-,  the  agency  *to  be  proved  by  the  agent's  own  declarations, 
not  on  oath,  and  in  the  absence  of  the  party  to  be  affected, 
which  would  be  of  dangerous  consequence,  and  is  contrary  to  all 
the  decisions  on  the  subject :  Clarke  v.  Baker,  2  Whart.  340.  It 
is  however  contended  that  Captain  Weeks  by  his  office  of  captain 
of  the  vessel  (the  Virginia  Trader),  was  the  defendant's  agent,  and 
had  authority  to  apply  the  earnings  of  that  vessel  to  the  payment 
of  the  defendant's  debts. 

So  far  as  respected  the  management  and  concerns  of  that  vesselt 
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he  was  agent :  and  may  have  had  authority  to  pay  bills  and  charges 
against  the  owner  contracted  on  her  account.  But  he  was  not  a 
general  agent,  nor  agent  for  other  purposes.  He  had  no  right,  by 
virtue  of  his  situation,  to  apply  the  earnings  of  that  vessel  to  pay 
other  debts  of  the  defendant,  without  his  special  authority ;  and  no 
such  special  authority  had  been  shown.  It  was  requisite  expressly 
to  show  that  he  was  agent,  quoad  hoc,  and  then  his  declarations,  if 
in  the  course,  and  during  the  time  of  his  agency,  would  be  evidence. 
The  deposition  of  Captain  Weeks,  it  appears,  was  taken  in  the 
cause  ;  and  this  fact,  if  it  existed,  might  have  been  proved  by  him. 

2.  The  witness  having  stated  that  Captain  Weeks  at  first  refused 
to  pay  the  bill,  was  asked  by  the  plaintiff  whether,  when  he  so 
refused,  he  alleged  he  must  first  get  the  authority  of  the  defendant 
to  pay  it  out  of  the  earnings  of  the  Virginia  Trader,  and  whether 
he  did  not,  when  he  paid  it,  say,  he  had  such  an  authority.     To 
this  question  the  defendant  objected,  and  the  court  overruled  the 
question,  and  the  plaintiff  excepted. 

The  same  remarks  which  have  been  made  upon  the  first  bill  of 
exceptions,  apply  to  the  second,  and  it  is  not  necessary  to  repeat 
them. 

3.  The  witness  then  stated,  that  Richard  Davis  was  present, 
and  the  defendant  was  not :  and  was  asked  by  the  plaintiff,  what 
Richard    Davis  said,  as  to    his  son's    ownership  of  the  Virginia 
Trader  in  answer  to  Captain  Weeks's  objection  to  paying  the  bill. 
This  was  objected  to,   and    overruled,  and  excepted    to   by  the 
plaintiff. 

Richard  Davis  was  equally  a  third  person  with  Captain  Weeks, 
and  his  declarations  could  not  bind  the  defendant  or  make  him 
liable.  They  were  therefore  properly  rejected. 

4.  To  understand  the  remaining  points,  it  is  necessary  to  observe, 
that  this  suit  was  brought  in  the  name  of  Asa  W.  Chambers,  to 
the  use  of   Robert  Chambers.      The  store    belonged    to  Robert 
Chambers,  but  he  went  to  sea  and  the  business  was  carried  on  by 
and  in  the  name  of  his  son  Asa,  and  the  books  of  entry  were  kept 
in  Asa's  name.     It  was  during  Robert's  absence,  that  the  debt  from 
Richard  Davis  was  contracted.    The  defendant  alleged  that  Edward 
Lafferty  (whom  the  plaintiff  asserted  to  be  a  clerk  in  his  store),  was 
really,  at  the  time  the  debt  was  contracted,  a  partner  of  Robert 
Chambers,  for  whose  use  the  suit  was  brought ;  and  to  prove  a 
partnership  with  Robert  Chambers  and  also  a  set  off  against  the 
plaintiff's   *demand,  offered   a  receipt   signed   by  Edward     r*Aa 
Lafferty,  in  August  1831,  from  Richard  Davis,  of  his  note     L 

of  hand  for  $50,  on  account  of  store  bill  of  Lafferty  and  Chambers. 
The  plaintiff  objected  to  its  admission,  but  the  court  admitted  it 
and  the  plaintiff  excepted. 

If  Lafferty  was  a  partner  at  the  time  the  debt  was  contracted, 
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his  receipt  of  a  note  on  account  of  part  of  the  claim,  would  be  evi- 
dence of  payment  to  that  amount:  A  payment  by  a  promissory 
note,  payable  to  bearer  or  endorsed  in  blank,  and  not  produced 
dishonored  and  unpaid,  is  considered  as  a  payment  of  cash.  On 
these  points  no  evidence  was  given ;  and  the  presumption  would 
be,  in  the  absence  of  all  proof,  that  it  was  negotiable,  and  that  it 
was  an  available  security,  on  which  Richard  Davis  had  been  made 
responsible.  If  so  he  ought  not  to  be  obliged  to  pay  it  a  second 
time,  nor  the  defendant  who  is  charged  with  this  debt.  If  it  be 
considered  as  a  payment,  then  it  was  a  fair  discount  against  the 
person  for  whose  use  the  suit  was  brought,  and  who  is  the  actual 
plaintiff,  though  his  son  be  the  nominal  one.  But  it  is  said  it 
was  not  evidence  to  prove  the  partnership — nor  would  it  be  alone. 
But  evidence  had  previously  been  given  by  the  defendant,  that 
went  to  prove  that  Richard  Davis  had  declared  himself  to  be  the 
partner  of  Lafferty ;  and  after  such  evidence,  the  declaration  of 
Lafferty  to  the  same  effect  is  admissible,  and  indeed  if  believed, 
the  two  together  may  completely  establish  it.' 

The  plaintiff  requested  the  court  to  charge  the  jury,  that  if  the 
jury  believed  from  the  evidence,  that  the  defendant  made  the 
promise  in  consequence  of  his  father's  interest  in  the  Virginia 
Trader  having  been  previously  assigned  to  him,  there  is  sufficient 
consideration  for  the  promise  to  the  plaintiff,  and  that  the  value  of 
such  interest,  so  assigned,  is  immaterial  to  the  validity  of  the 
promise.  The  court  charged  that  the  main  point  on  which  the 
plaintiff  relied  was,  the  assignment  of  the  Virginia  Trader.  This 
was  a  year  before.  The  conversation  was  in  December  1833,  the 
transfer  in  September  1832.  The  jury  must  be  satisfied,  that  the 
defendant  had  the  transfer  in  contemplation,  when  he  made 
the  promise.  If  he  had  not,  and  this  had  nothing  to  do  with  it, 
the  defendant  was  not  bound.  The  defendant  must  have  had  the 
transfer  in  contemplation  to  bind  him. 

To  this  charge  the  plaintiff  objects  as  erroneous,  contending  that 
the  assignment  of  the  Virginia  Trader  was  a  sufficient  considera- 
tion for  the  promise  by  the  defendant,  whether  the  defendant  had 
it  in  contemplation  or  not.  I  am  of  opinion,  however,  that  the 
court  below  went  quite  as  far  in  favor  of  the  defendant  as  he  was 
in  law  entitled  to ;  for  without  showing  more  than  was  stated  in 
the  plaintiff's  point,  there  was  no  consideration  for  the  promise. 
If  the  assignment  was  made  on  condition  that  the  defendant  should 
pay  this  claim  with  others,  or  if  the  defendant  on  receiving  tho 
transfer  agree  to  do  so,  there  might  be  a  consideration.  But  if 
the  assignment  was  made  without  any  such  condition  or  under- 
347-1  standing,  a  subsequent  *promise,  a  year  afterwards,  would 
J  be  for  a  consideration  executed — it  would  be  gratuitous,  and 
in  law  the  promise  would  be  nudum  pactum.  Where  one  person 
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is  attempted  to  be  charged  with  the  debt  of  another,  a  considera- 
tion must  be  shown — some  benefit  to  the  defendant  or  damage  to 
the  plaintiff,  as  forbearance  or  the  like  :  but  a  mere  voluntary 
promise,  rests  where  it  began.  It  may  be  binding  in  morals  or 
honor,  but  is  not  the  foundation  of  a  suit  at  law,  which  looks  to 
retributive  justice,  and  demands  an  equivalent  for  a  promise, 
before  it  enforces  its  performance. 

The  plaintiff  also  requested  the  court  to  instruct  the  jury  that 
even  if  the  jury  believed,  that  Lafferty  and  Chambers  were  in  part- 
nership, yet  by  Lafferty 's  death  in  1831  or  1832,  the  right  of 
action  for  all  outstanding  claims,  survived  to  Robert  Chambers,  and 
that  a  promise  by  the  defendant  to  him  to  pay  the  debt  (if  made 
upon  a  legal  consideration),  would  enable  the  plaintiff  to  sue  upon 
the  breach  of  such  promise.  The  court  charged,  that  if  Lafferty 
were  a  partner  of  Robert  Chambers,  it  made  a  question  whether 
the  suit  was  properly  brought — whether  it  should  not  have  been 
brought  by  the  plaintiff  as  surviving  partner  of  Chambers  and 
Lafferty.  This  question  could  be  settled  hereafter,  if  the  jury 
found  for  the  plaintiff  on  the  merits.  If  the  jury  found  for  the 
plaintiff,  he  asked  them  to  find  specially  for  the  government  of  the 
court  hereafter,  whether  the  goods  were  sold  by  Lafferty  and 
Chambers,  as  partners,  or  by  Chambers  alone.  And  added,  that 
he  thought  the  defendant  could  take  any  advantage  as  to  the  suit 
being  wrongly  brought  that  Richard  Davis  could. 

The  plaintiff  contends,  that  the  court  in  effect  directed  the  jury 
to  find  a  special  verdict  on  certain  points,  which  they  had  no  right 
to  do — the  jury  being  at  all  times  at  liberty  to  judge  for  them- 
selves whether  they  would  find  a  general  or  special  verdict.  And 
the  law  is  so  ;  but  I  do  not  perceive  any  harm  in  the  court's  re- 
questing the  jury  to  find  specially,  as  to  certain  matters  of  fact  in 
dispute,  in  order  the  better  to  determine  the  law  of  the  case,  on 
deliberate  consultation.  And  that,  it  would  seem,  is  all  that  the 
court  did.  We  are  not  to  presume  that  the  jury  were  embarrassed 
and  perplexed  by  this  request.  On  the  contrary,  they  found  no 
cause  of  action  whatever  in  the  plaintiff  in  any  point  of  view. 
Therefore  the  presumption  is,  they  deemed  it  unnecessary  to  inves- 
tigate the  point.  I  believe  this  course  has  been  taken  more  than 
once,  by  judges  sitting  at  Nisi  Prius  and  in  Courts  of  Common 
Pleas,  and  it  may  in  some  cases  be  convenient.  The  jury  are  not 
bound  by  a  mere  request  to  do  so. 

Independently  of  this,  I  am  not  able  to  perceive  the  relevancy 
of  the  point  in  this  case.  Supposing  that  by  the  death  of  Lafferty, 
the  right  of  action  for  the  claims  of  the  partnership,  survived  to 
Robert  Chambers,  yet  he  is  not  the  plaintiff  in  this  suit.  The  suit 
is  by  Asa  W.  Chambers,  and  the  promise  is  stated  to  have  been 
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*«q-|  made  to  *him — Robert  is  but  the  cestui  que  use  or  equi- 
tatable  plaintiff:  and  an  omission  to  state  precisely  the 
character  of  his  claim  as  such,  would  not  affect  the  right  of  As;i 
to  maintain  the  action.  If  Robert's  right  was  as  surviving  partner, 
nnd  it  was  material  to  have  that  placed  on  the  record,  it  might 
have  been  done,  on  motion  to  the  court  and  the  fact  have  bet  n 
recorded  by  them  before  or  after  verdict.  The  objection  to  the 
character  of  the  party  suing,  in  order  to  defeat  the  action,  goes  to 
the  legal  party,  and  not  to  the  cestui  que  use  for  whom  such  party 
sues. 

Judgment  affirmed. 

NOTE. — See  the  case  of  the  Mayor,  &c.,  of  Devizes  v.  Clark,  3 
Adol.  &  Ellis  506,  30  E.  C.  L.  R.  135,  as  to  the  right  of  the 
court  to  request  the  jury  to  find  special  points,  and  the  duty  of  the 
jury. 

Cited  by  Counsel,  9  Watts  23  ;  10  P.  F.  Smith  171.  H  28  Id.  155  ;  8.  c.  1 
W.  N.  C.  597 ;  12  Norris  77  ;  s.  c.  8  W.  N.  C.  375  ;  2  Outerbridge  181. || 

Cited  by  the  Court,  4  Whart.  368.  ||  Followed  as  to  the  court's  right  to 
request  the  jury  to  find  particular  facts:  Patterson  r.  Kountz,  13  Smith  252; 
as  to  the  inadmissibility  of  an  agent's  declarations  to  prove  the  agency :  Grim 
c.  Bonnell,  28  Smith  156  ;  s.  c.,  1  W.  N.  C.  597.|| 


[PHILADELPHIA,  JANUARY  2,  1838.] 

Towers  against  Hagner. 

1.  A  married  woman  having  a  separate  estate  may  give  or  lend  the  income 
of  it,  if  at  her  disposal,  to  her  husband,  as  to  any  other  person.     When  it  is 
uncertain  whether  money  received  by  such  husband  was  intended  as  a  gift 
or  a  loan,  the  jury  in  an  action  against  the  husband's  executors  may  take 
into  consideration,  among  other  circumstances,  evidence  given  to  prove  that 
harmony  did  not  always  exist  between  the  husband  and  wife. 

2.  Where  money  has  been  lent  by  a  wife,  having  a  separate  estate,  to  her 
husband,  the  statute  of  limitations  does  not  begin  to  run  against  the  debt, 
until  the  death  of  the  husband. 

3.  Interest  should  be  allowed  on  such  debt,  in  action  against  the  executors 
of  the  husband,  from  the  time  of  his  death  ;  and  where  there  has  been  coer- 
cion or  other  improper  conduct  on  the  part  of  the  husband,  the  jury  may 
give  interest  for  the  time  before  his  death. 

4.  Where  on  the  trial  of  an  action  against  an    executor  on  an  alleged 
assumption  of  his  testator,  the  defendant's  counsel  admitted  that  certain  manu- 
script account  books,  offered  in  evidence  by  the  plaintiff's  counsel,  were  in 
the  handwriting  of  the  testator,  it  was  held  that  this  admission  did  not  estop 
the  counsel  from  questioning  the  authenticity  of  a  particular  item,  in  his 
address  to  the  jury. 

*5.  Where  an  action  was  referred  to  arbitrators,  under  the  act  of 

*49]      1810,  and  on  the  trial  before  the  arbitrators  the  plaintiff  was  offered 

as  a  witness,  having  assigned  her  interest,  and  the  sum  of  $50  was 

48 


1837.]  OF  PENNSYLVANIA.  49 

[Towers  ».  Hagner.] 

fixed  by  the  arbitrators  as  the  amount  of  costs,  and  paid  by  her  to  one  of 
the  arbitrators,  and  she  was  then  examined  as  a  witness  ;  but  no  record  was 
made  of  the  payment  of  this  sum,  and  the  arbitrators  found  for  the  plaintiff, 
with  costs  ;  and  the  money  paid  by  the  plain'iff  was  applied  towards  the 
payment  of  the  arbitrators'  fees,  and  other  expenses  of  the  arbitration,  but 
was  inadequate  for  the  purpose,  and  afterwards  the  plaintiff  died  ;  it  was 
held  that  the  notes  of  her  testimony  before  the  arbitrators  could  not  be  read 
in  evidence  on  the  trial  in  court,  although  the  full  amount  of  the  remaining 
costs  was  paid  in  during  such  trial. 

THIS  was  an  action  of  assurapsit  brought  by  Mary  Towers 
against  Charles  Hagner,  executor  of  the  will  of  John  Towers,  her 
deceased  husband,  to  recover  certain  suras  of  money  alleged  to  have 
been  lent  and  advanced  to  the  testator  in  his  lifetime,  or  to  have 
been  received  by  him  to  her  use. 

On  the  trial  before  Kennedy,  J.,  at  the  Nisi  Prius,  in  Novem- 
ber 1837,  the  case  appeared  to  be  as  follows : 

Previously  to  the  marriage  of  Mrs.  Towers  with  the  testator, 
which  took  place  in  1823,  a  settlement  was  made  of  her  property 
by  a  conveyance  to  a  trustee,  in  trust,  for  her  separate  use  during 
her  life,  and  after  her  death,  to  her  children  by  a  former  husband 
named  Tucker.  Capt.  Towers,  the  intended  husband,  was  a  party 
to  this  conveyance.  The  property  consisted  both  of  real  and  per- 
sonal estate. 

Capt.  Towers  died  in  May  1831.  This  suit  was  commenced  to 
the  December  Term  following ;  and  was  shortly  afterwards  referred 
to  arbitrators,  under  the  Act  of  Assembly  of  1810.  While  the 
cause  was  depending  before  the  arbitrators,  Mrs.  Towers  assigned 
her  interest  in  the  claim  to  her  son,  for  whose  use  the  action  pro- 
ceeded. She  was  then  offered  as  a  witness,  and  being  objected  to 
on  the  score  of  her  liability  to  costs,  the  arbitrators  were  asked  to 
fix  a  sum  to  be  paid  by  the  plaintiff  to  cover  the  costs.  They  fixed 
§50,  which  sum  was  handed  by,  or  on  behalf  of  the  plaintiff,  to 
one  of  the  arbitrators ;  after  which  she  was  examined.  This  sum 
ultimately  turned  out  to  be  inadequate  for  the  payment  of  the  costs 
of  the  suit.  The  arbitrator  retained  the  money  until  the  filing  of 
the  award,  which  was  in  favor  of  the  plaintiff,  with  costs ;  upon,  or 
after  which,  the  arbitrator  asked  the  plaintiffs  counsel  to  receive  it, 
and  apply  it  towards  the  expenses  of  the  arbitration.  The  plain- 
tiff's counsel  accordingly  received  it,  and  applied  part  of  it  to  the 
payment  of  the  arbitrators'  fees,  and  the  remainder  towards  the 
expense  of  the  room.  The  fact  of  the  payment  of  the  $50  during 
the  arbitration,  did  not  appear  upon  the  minutes  of  the  arbitrators, 
or  the  records  of  the  court.  The  defendant  appealed  from  the 
award.  Mrs.  Towers  died  after  the  appeal,  and  her  executors, 
*  Henry  M.  Tucker  and  William  Tucker,  were  substituted  ^^ 
as  plaintiffs. 

On  the  trial,  the  plaintiffs  gave  parol  evidence  to  show  that 
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Captain  Towers  had  obtained  money  from  Mrs.  Towers  on  different 
occasions,  sometimes  by  violent  treatment  and  severe  measures; 
and  it  appeared  clearly  that  they  lived  together  very  unhappily. 
Certain  MS.  cash-books  kept  by  Captain  Towers  were  also  pro- 
duced, containing  entries  of  cash  receive!  by  him  from  Mrs.  Towers, 
and  also  of  cash  paid  to  her.  The  handwriting  of  Captain  Towers 
to  these  entries  was  admitted  by  the  defendant's  counsel. 

The  plaintiff 's  counsel  then  offered  in  evidence  his  notes  of  the 
testimony  of  Mrs.  Towers,  taken  at  the  hearing  before  the  arbitra- 
tors, and  sworn  to  be  the  substance  of  her  deposition.  This  was 
objected  to  on  the  part  of  the  defendant,  and  the  learned  judge 
rejected  it  on  the  ground  that  it  did  not  appear  by  the  report  of  the 
arbitrators,  or  by  the  record,  that  the  costs  had  been  paid,  and 
because  the  money  alleged  to  be  deposited  to  cover  the  cost,  was  not 
paid  to  the  prothonotary,  on  the  filing  of  the  award,  or  deposited 
with  him,  or  in  court,  at  any  time  ;  but  according  to  the  award,  the 
defendant  was  to  pay  the  costs  of  suit. 

On  the  part  of  the  defendant,  parol  evidence  was  given  to  rebut 
the  interference  that  money  was  obtained  by  Captain  Towers  from 
his  wife  by  duress.  Certain  entries  in  cash-books  of  Captain 
Towers,  which  had  been  produced  under  a  notice  from  the  plain- 
tiffs' counsel,  were  offered  in  evidence  to  prove  payments  to  Mrs. 
Towers,  but  objected  to  on  the  part  of  the  plaintiffs,  and  rejected 
by  the  court. 

Judge  Kennedy  charged  the  jury  in  substance  as  follows  : 

"  By  marriage,  without  the  intervention  of  any  agreement,  the 
husband  acquires  a  right  to  the  possession  of  his  wife's  real  estate, 
and  an  absolute  right  of  property  to  all  her  personal  estate,  which 
includes  her  money,  or  her  right  to  claim  money,  so  far  as  he  shall 
possess  himself  of  the  same.  But  although  the  husband,  by  the 
mere  operation  of  law,  becomes  thus  entitled  to  the  money  belong- 
ing or  owing  to  his  wife,  as  well  as  her  other  personal  estate — 
consist  of  what  it  may — yet  it  is  competent  for  the  parties,  before 
marriage,  by  an  agreement  made  between  them,  usually  called  an 
agreement,  or  articles  of  marriage-settlement,  to  make  the  law 
otherwise ;  so  that,  notwithstanding  this  marriage  in  contemplation 
shall  be  celebrated  and  take  place,  the  wife  shall  continue  to  be,  in 
effect,  the  absolute  owner  of  all  her  estate,  both  real  and  personal, 
jite-i-i  and  to  continue  *the  same  control  and  power  over  it,  as  if 
she  remained  unmarried — and  that  the  husband  shall  have 
no  right  or  claim  whatever  to  it,  unless  she  shall  give  it  to  him. 
Whether  such  agreements  be  more  or  less  favorable  to  matrimonial 
happiness,  is  not  a  question  which  either  the  court  or  jury  have  a 
right  to  inquire  into,  and  settle  here.  It  is  sufficient  to  know  that 
the  law  sanctions  and  approves  of  them ;  and  that  being  the  case, 
it  is  the  duty  of  courts  and  juries  to  carry  such  agreements  into 
50 


1837.]  OF  PENNSYLVANIA.  51 

[Towers  v.  Hagner.] 

effect,  according  to  their  tenor.  The  husband  is  just  as  much  bound 
by  such  an  agreement,  as  any  other  that  he  could  legally  have  made 
with  any  other  person.  Now  according  to  the  legal  effect  of  the 
agreement  made  between  Captain  Towers  and  his  wife  before  mar- 
riage, which  has  been  given  in  evidence  to  you,  Mrs.  Towers  con- 
tinued to  be  the  owner  in  equity  of  her  estate  the  same  after  marriage 
as  before.  Her  husband  had  no  right  whatever  to  her  money,  nor 
to  the  rents  or  profits  of  her  real  estate ;  all  still  belong  to  her,  and 
she  had  an  unquestionable  right  to  dispose  of  them  as  she  pleased. 
She  might  have  given  them  to  a  stranger,  or  to  whom  she  pleased, 
or  she  was  at  liberty  to  give  them  to  her  husband.  She  had  a  right 
also  to  lend  her  money  to  whom  she  pleased ;  to  her  husband  if  she 
pleased ;  and  if  she  did  so,  he  was  as  much  bound  to  repay  it  to  her, 
as  if  he  had  borrowed  it  of  a  stranger.  So  if  Captain  Towers 
received  any  of  her  rents  without  her  consent  or  authority,  he  would 
be  bound  to  account  for  it,  and  pay  it  to  her.  If,  however,  he 
received  her  rents  by  and  with  her  consent,  while  they  lived  together 
in  peace  and  harmony,  and  used  them  without  any  complaint  or 
objection  being  made  by  her  for  years,  the  presumption  would  be, 
that  such  rents,  so  received,  were  a  gift  from  her  to  him ;  and  if  so, 
his  estate  would  not  be  accountable.  This  same  rule  would  also 
apply  to  the  receipt  of  interest  on  money  belonging  to  her,  and 
standing  out  upon  loan ;  but  if  he  had  collected  or  received  the 
principal,  or  any  portion  of  it,  though  with  her  knowledge,  no  pre- 
sumption of  its  being  a  gift  would  arise  from  that  circumstance.  It 
ought  to  appear  distinctly  that  she  had  assented  to  his  receiving  the 
principal  as  a  gift ;  otherwise  he  would  be  liable  for  it.  With  the 
exception,  however,  of  §60  received  of  David  McClure,  it  does  not 
appear  from  the  evidence,  that  he  ever  received  any  rents  belonging 
to  his  wife,  nor  at  any  time  interest  or  money  due  her.  If  this 
$00,  received  of  McClure,  was  Mrs.  Towers's  rent,  and  she  was 
acquainted  with  his  having  received  it,  and  acquiesced  in  it,  without 
any  complaint  or  objection,  while  at  the  same  time  she  was  living 
in  peace  with  him.  the  presumption  would  be  that  she  was  content 
that  he  should  have  it  as  a  gift.  There  is  certainly  no  evidence  given 
going  to  show  that  she  was  opposed  to  it,  but  whether  she  was  living 
with  him  on  good  and  harmonious  terms  or  not,  you  will  judge  from 
the  evidence  ;  for  it  would  seem  if  the  evidence  is  to  be  accredited, 
that  harmony  did  not  always  prevail.  From  the  evidence  it  would 
appear  that  the  only  moneys  beside  the  *rent  which  Cap-  r*cn 
tain  Towers  received,  belonging  to  his  wife,  were  received 
from  herself,  or  her  own  hand.  The  chief,  if  not  the  only  evidence 
of  these  moneys  being  advanced  or  lent,  with  the  exception  of  the 
$100,  is  derived  from  the  entries  made  by  Captain  Towers  himself 
in  his  cash-books,  which  have  been  exhibited,  and  explained  and 
commented  on  very  minutely  by  the  counsel  on  both  sides.  In 
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Borne  of  the  entries,  the  money  set  down  is  expressly  mentioned  as 
borrowed.  When  this  is  the  case,  it  must  be  taken  as  borrowed, 
because  it  is  so  denominated  by  Captain  Towers  himself  In  other 
entries,  however,  she  is  simply  credited  with  so  much  cash  as  is 
mentioned,  received  by  him  of  her.  It  has  been  argued  that  this 
difference  in  the  entries  tends  to  show  that  when  he  received  the 
money  on  loan,  it  is  stated  to  have  been  borrowed ;  but  when  he 
received  it  as  a  gift,  he  had  simply  credited  her  with  it,  without 
saying  more.  It  may  be  observed,  that  in  no  instance  has  he 
expressly  stated  the  money  to  have  been  received  as  a  gift  from  his 
wife — and  what  at  once  seems  to  militate  with  his  having  intended 
to  enter  the  money  received  from  his  wife  as  a  gift,  is,  the  fact  of 
his  having  credited  her  with  some  small  items,  which  he  afterwards 
marked  paid,  while  the  other  charges  against  himself,  entered  pre- 
viously in  the  same  form,  still  remain  without  being  marked  paid. 
It  is  clear,  that  if  the  credit  merely  of  money  received  by  Captain 
Towers  of  his  wife,  had  been  intended  to  indicate  a  gift  by  her  to 
him,  his  inarking  any  of  them  paid  afterwards,  was  incompatible 
with  such  intention,  and  could  not,  consistently  with  such  intention, 
have  been.  I  therefore  think  that  there  is  nothing  in  the  form  of 
entries,  which  goes  to  prove  that  the  moneys  received  by  Captain 
Towers  of  his  wife,  were  received  as  gifts,  and  not  as  loans.  The 
item  of  $940,  which  has  been  much  commented  upon,  it  must  be 
observed,  was  read  to  you  as  being  in  the  handwriting  of  Captain 
Towers  as  well  as  the  others,  without  any  objection  ;  and  although 
the  fact  of  its  being  wholly  in  the  proper  hand  of  Captain  Towers 
id  not  directly  denied,  yet  a  course  of  observation  has  been  pursued, 
to  show  that  it  may  well  be  doubted.  It  would  have  been 
better,  had  the  counsel  for  the  defendant  apprised  the  counsel  for 
the  plaintiff  of  their  doubts  as  to  this,  so  as  to  have  afforded  them 
the  chance  of  proving  that  the  figures  "940,"  as  well  as  the  rest 
of  the  items,  were  in  the  handwriting  of  Captain  Towers.  This 
ought  to  have  been  done,  for  if  the  plaintiff  had  witnesses  in 
attendance  to  prove  the  fact,  the  defendant's  counsel,  by  permitting 
the  entry  to  be  read  without  objection,  hesitation  or  remark,  may 
themselves  have  thrown  the  plaintiff  off  his  guard,  and  induced 
him  to  dispense  with  calling  his  witnesses,  while  they  were  here. 
Under  this  view,  the  defendant  is  too  late  in  objecting  to  the  entry, 
as  not  having  been  made  by  Captain  Towers  himself.  It  has  also 
been  objected  by  the  defendant's  counsel,  that  the  mere  entry  in 
the  book  of  a  man  (as  in  page  17),  charging  himself  with  money, 
*rq-|  without  the  production  of  his  *other  books,  containing  sub- 
J  sequent  entries  which  may  be  explanatory,  or  have  a  bear- 
ing on  the  item  of  charge,  is  not  sufficient  to  charge  his  estate ; 
and  to  this  effect  the  court  has  been  requested  to  charge  the  jury, 
as  matter  of  law.  The  entry  of  a  charge  by  a  man  in  his  book 
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against  himself,  would  certainly  be  as  strong  and  as  good  evidence 
against  him,  as  his  mere  verbal  admissions,  which  might  be  given 
in  evidence,  and  might  be  considered  sufficient  by  the  jury  to 
charge  him  with  the  amount.  The  whole  of  the  admission,  or  the 
entry,  however,  must  be  taken  together,  and  go  to  the  jury;  so 
that,  if  the  part  seeming  to  import  a  charge,  be  explained  by  what 
follows,  the  jury  may  look  at  the  whole,  and  give  such  credit  and 
effect  to  it,  when  thus  received,  as  they  shall  think  it  entitled  to. 
But  declarations  made  at  a  subsequent  period,  explaining  or  doing 
away  the  effect  of  a  prior  verbal  admission,  cannot  be  received,  and 
permitted  to  go  as  evidence  to  the  jury.  I,  however,  am  not 
inclined  to  think  that  all  entries  made  in  a  book,  by  the  owner 
thereof,  subsequently  to  that  of  the  charge,  should  be  rejected;  for 
a  subsequent  entry,  stating  the  previous  charge  to  be  paid,  may, 
upon  the  principle  of  an  answer  by  a  respondent  in  chancery,  be 
received,  and  go  to  the  jury  in  connection  with  the  charge,  because 
it  has  a  direct  reference  to  it.  Such  subsequent  entry,  however, 
must  appear  to  have  been  made  before  suit  brought,  and,  indeed, 
before  it  shall  appear  that  the  dispute  arose  between  the  parties — 
so  that  there  may  be  no  ground  to  suppose  that  it  was  made  to 
serve  the  party,  or  meet  the  occasion,  without  regard  to  its  truth. 
But  here  it  may  be  further  answered,  that  if  there  be  other  books  in 
existence,  which  would  have  cast  any  light  on  the  entries  now  in  evi- 
dence, why  were  they  not  produced  ?  It  certainly  does  not  appear 
that  any  such  have  been  withheld  by  the  plaintiff,  or  that  he  is  in 
fault  in  regard  to  them.  If  it  be  known  to  the  defendant  that  such 
exist,  it  was  his  place  to  have  produced  them.  The  statute  of  limi- 
tation is  also  set  up  as  a  bar  to  the  plaintiff's  demand,  or  at  least  to 
a  large  part  of  it.  In  claims  like  the  present,  if  the  plaintiff 
neglect  for  the  space  of  six  years  after  his  right  of  action  has 
accrued,  to  bring  a  suit  for  it,  the  statute  of  limitation,  if  pleaded, 
will  be  a  bar  to  it,  unless  he  be  under  some  disability,  provided  iu 
the  saving  clause  of  the  statute,  which  is  in  no  wise  applicable  to  the 
present  case.  But  it  is  clear,  that  until  the  plaintiff  has  acquired  a 
right  to  maintain  a  suit,  the  statute  does  not  begin  to  run.  The 
question  then  arises  here,  if  the  wife  of  Captain  Towers  ever  had  a 
good  cause  of  action,  when  did  she  first  acquire  a  right  to  sue  for 
it?  According  to  the  settled  law  of  Pennsylvania,  a  wife  cannot 
maintain  a  suit  against  her  husband  for  such  cause  of  action  as 
that  for  which  suit  was  brought.  They  are  considered  as  forming 
but  one  person  in  law,  and  therefore  it  is  that  she  could  not  main- 
tain an  action  against  him,  nor  even  against  a  stranger,  without 
her  husband  being  joined  with  her  as  plaintiff;  when,  ii  the  money 
recovered  *were  to  be  for  her  separate  use,  the  court  might  r*fwi 
appoint  a  receiver.  This  being  the  law  of  the  state,  Mrs  '- 
Towers  could  maintain  no  action  for  the  money  in  question,  sup- 
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posing  it  to  have  been  borrowed  by  him  of  her,  during  her  cover- 
ture, which  continued  until  his  death.  But  it  is  contended  that  if 
the  moneys  claimed  here  were  actually  lent,  and  not  repaid  accord- 
ing to  the  terms  of  the  agreement  or  understanding  between  the 
parties,  she  might  have  sued  for  them  through  her  trustee.  But  it 
•would  seem  from  the  evidence,  if  the  moneys  claimed  were  lent  at 
all,  they  were  lent  by  Mrs.  Towers  herself  to  her  husband,  and  not 
by  her  trustee,  who  does  not  appear  to  have  had  any  connection 
with,  or  knowledge  of  the  matter  in  any  way  whatever.  When  the 
money  came  into  her  hands,  either  from  the  trustee  himself,  or  by 
and  with  his  consent,  she  had  a  right  to  dispose  of  it  as  she  pleased, 
and  his  power  over  it  as  a  trustee  may  be  considered  as  discharged. 
She  therefore  might  have  lent  it  to  her  husband,  or  anybody  else 
that  she  pleased.  It  is  true,  she  might  if  she  had  pleased  have 
lent  the  money  to  her  husband,  and  have  taken  from  him  a  security 
for  the  payment  of  it,  in  the  name  of  her  trustee,  or  some  friend, 
who  would  have  been  willing  to  stand  in  that  character :  and  in 
case  of  failure  to  pay,  suit  might  have  been  brought  in  the  name 
of  the  obligee  or  payee  mentioned  in  the  security.  But  she  was 
not  bound  to  adopt  this  mode,  in  order  to  render  the  husband,  or 
his  estate,  after  his  decease,  liable  for  the  repayment  of  the  money. 
Seeing  that  the  money,  if  lent,  was  lent  by  Mrs.  Towers  herself  to 
her  husband,  upon  his  undertaking  simply  to  pay  her,  the  trustee 
could  maintain  no  action  for  the  recovery  of  it ;  nor  could  a  suit 
have  been  supported  for  it  in  the  name  of  any  one,  except  herself. 
But  she  being  incapable -of  suing  her  husband,  or  of  maintaining  a 
suit  in  any  way  against  his  estate  for  the  recovery  of  the  money 
during  the  continuance  of  his  lifetime,  the  statute  of  limitation 
did  not  begin  to  run  until  after  his  death ;  and  this  suit  being  com- 
menced in  less  than  six  years  afterwards,  the  statute  presents  no 
bar  to  the  plaintiff's  recovery.  Then  as  to  the  plea  of  payment. — 
No  evidence  of  a  direct  payment  of  any  of  the  items  claimed  has 
been  given.  The  lapse  of  time,  however,  and  the  circumstance  of 
no  complaint  ever  having  been  made  by  Mrs.  Towers,  until  after 
the  death  of  her  husband,  that  he  had  not  paid  her,  or  was  delin- 
quent in  doing  so,  has  been  relied  on,  as  tending  to  prove  that  she 
must  have  been  paid  or  satisfied  by  him  in  his  lifetime.  Although 
it  does  not  appear  that  she  ever  asked  him  for  payment,  or  com- 
plained that  he  had  not  paid  her,  yet  according  to  some  of  the 
evidence  it  would  seem  that  he  was  often  in  want  of  money,  and 
displeased  with  her,  because  she  would  not  let  him  have  money. 
This  perhaps  would  rather  tend  to  repel  the  presumption  of  pay- 
ment that  might  otherwise  arise  from  her  silence  on  this  point. 
But  the  circumstance  of  his  having  marked  the  small  item  of  a 
dollar  and  forty  cents,  credited  to  her  in  his  cash-book,  "  paid," 
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*  while  the  larger  items,  now  claimed,  remain  without  any  r*55 
such  mark,  would  seem  to  show  that  if  he  had  paid  them, 
he  would  so  have  marked  them.  For  why  should  he  mark  a  small 
sum  "  paid,"  and  leave  the  larger  and  much  more  important  ones 
without  being  so  noted,  if  they  had  in  fact  been  paid  by  him.  If 
you  should  be  of  opinion  that  Mrs.  Towers  lent  money  to  her  hus- 
band which  has  not  been  repaid,  you  ought  to  allow  interest  on  it 
from  the  time  of  his  death  to  the  present  time.  Whether  the 
plaintiff  ought  to  be  allowed  interest  from  the  time  of  lending  the 
money  to  the  death  of  Captain  Towers,  I  leave  entirely  with  you, 
to  allow  it  or  not,  according  to  your  own  discretion.  I  would  say, 
however,  that  I  think  it  ought  not  to  be  allowed,  if  you  should  be 
of  opinion  that  they  lived  together  on  good  terms  during  the  cover- 
ture, and  that  no  interest  was  ever  demanded  or  paid,  because  it 
might  be  fairly  presumed,  that  she  intended  he  should  have  the 
use  of  the  money  without  interest." 

The  jury  found  for  the  plaintiffs  the  sum  of  $2012.64. 

The  plaintiffs  and  defendant  each  moved  for  a  new  trial. 

The  plaintiff 's  counsel  filed  the  following  reasons  : 
1.  The  court  erred. 

(1)  In  not  permitting  the  plaintiffs  to  give  evidence  of  what 
Mrs.  Towers  had  testified  before  the  arbitrators. 

(2)  In  the  charge  on  the  subject  of  the  plaintiff's  claim  for 
interest  accrued  during  Mr.  Towers's  lifetime. 

2.  The  jury  erred  in  finding  for  the  plaintiffs  a  less  sum  than 
upon  the  evidence  adduced,  and  under  the  charge  ought  to  have 
been  found. 

3.  In  point  of  amount,  the  verdict  was  against  law,  evidence  and 
the  charge. 

The  defendant's  counsel  assigned  the  following  reasons  for  a 
new  trial  : 

1.  Because   the   judge  erred  in  charging   that   the  terms   on 
which   Mr.   and  Mrs.  Towers  lived  together,  where   as  they   ap- 
peared in  evidence,  such  as  to  require   the  jury  to  infer,  or  to 
justify  them  in  inferring  against  the  amount  of  her  rent  received 
by  him  of  David  McClure,  being  a  gift  from  her  to  hin. 

2.  Because  the  jury  erred  in  making  such  inference. 

3.  Because  the  judge  erred  in  charging  the  jury  that  there  was 
nothing  in  the  form  of  the  entries  which   went  to  prove  that  the 
*moneys  received  by   Captain  Towers  of   his  wife,   were     r*z.Q 
received  as  gifts,  and  not  as  loans. 

4.  Because  the  judge  erred  in  charging  that  the  item,  $940, 
having  been  read  to  the  jury  as  in  the  handwriting  of  the  deceased 
John  Towers,  without  objection  by  the  counsel  of  the  defendant, 
they  were  not  at  liberty  afterwards  to  question  its  verity. 

5.  Because  the  judge  erred  in  refusing  to  permit  the  counsel  of 
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the  defendant  to  comment  to  the  jury  upon  items  or  entries  in  the 
account-book  given  in  evidence,  unless  the  very  items  or  entries  had 
been  severally  read  in  evidence  to  the  jury  on  the  part  of  the 
plaintiffs. 

6.  Because  a  certain  collection  of  half-sheets  of  paper  was  given 
in  evidence  without  objection,  which  purported  to  contain  certain 
writings   and  figures  only  in  the  handwriting  of  the  defendant's 
testator.     During  the  progress  of  the  trial,  the  face  of  the  papers 
exhibited  appearances  which  the  counsel  for  the  defendant  urged 
to   the  jury  were  calculated  to  excite  reasonable   doubts  of   the 
genuineness  of  one  of  the  items.     Yet  the  learned  judge  charged 
the  jury  that  no  objection  of  that  character  could  then  be  taken. 

7.  Because   memoranda,   made  in  one  or  more  of  a  series  jf 
books  or  consecutive  papers  were  admitted  to  charge  the  deceased 
with   liabilities,  while   other  books  or  papers  in  the  same  series 
were  not  produced,  or  when  produced,  rejected. 

8.  Because  the  judge  erred  in   refusing  to  permit  the  counsel 
of  the  defendant  to  give  in  evidence  certain  entries  in  the  cash- 
book  No.  1 ;  many  entries  in  the  same  having  been  given  in  evi- 
dence by  the  plaintiff's  counsel. 

9.  Because  the  judge  erred  in  refusing  to  permit  the  cash-book 
No.  2,  to  be  read  in  evidence  by  the  defendant. 

10.  Because  the  jury  erred  in  allowing  to  the  plaintiff  the  $940 
and  interest. 

11.  Because  the  judge  erred  in  ruling  that  the  plaintiffs  had 
not  withheld  books  or  papers  from  the  jury,  and  that   the  jury 
should  not  consider  the  plaintiffs  in  fault,  as  to  the  non-produc- 
tion thereof. 

12.  Because  the  judge  erred  in  ruling  the  statute  of  limitations 
to  be  no  bar  to  the  plaintiff's  claim,  or  any  part  thereof. 

13.  Because  the  judge   erred  in   charging  that  the  jury  might 
allow  interest  to  the  plaintiff  during  the  life  of  Captain  Towers. 

14.  Because  the  jury  erred  in  allowing  the  same. 

15.  Because   the   verdict   was  against  law,   evidence,   and  the 
charge. 

+  -7-i  *Mr.  Cadwalader  for  the  plaintiffs  cited  Stanning  v. 
"J  Stiles,  3  P.  Wms.  337 ;  Dougherty  v.  Snyder,  15  S.  &  R. 
83  ;  Starretv.  Wynn,  17  Id.  133  ;  Regner  v.  Lewis,  1  Ch.  Cases  35  ; 
Berry  v.  Carr,  3  Mad.  472 ;  Mitford  28 ;  Digby  v.  Howard, 
4  Simon  578 ;  Wormley  v.  Wormley,  8  Wheat.  451  ;  Saunders  v. 
Beale,  2  Vern.  63  ;  McGlinsey's  Appeal,  14  S.  &  R.  60  ;  Mur- 
ray v.  East  India  Co.,  5  Barn.  &  Aid.  204 ;  7  E.  C.  L.  R.  66  ; 
Richards  v.  Richards,  2  Barn.  &  Ad.  447  ;  22  E.  C.  L.  R.  119  ; 
Cage  v.  Acton,  1  Ld.  Raym.  515  ;  Milbourn  v.  Ewart,  5  Term 
Rep.  381 ;  Hoak  v.  Hoak,  5  Watts  81 ;  Campbell  v.  Galbraith, 
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5  Id.  424 ;  Chess  v.  Chess,  17  S.  &  R.  409  ;  Withers  v.  Gillespy, 
7  Id.  14,  15. 

Mr.  0.  Ingersoll  and  Mr.  J.  R.  Ingersoll,  for  the  defendants, 
cited  Willing  v.  Consequa,  1  Pet.  C.  C.  Rep.  307-8  ;  Steele  v. 
Phoenix  Ins.  Co.  3  Binn.  311  ;  Pawlet  v.  Delaval,  2  Ves.  Jr. 
668 ;  Yohe  v.  Barn.et,  1  Binn.  363. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — This  was  an  action  on  the  case,  brought  by  Mary 
Towers  against  the  executors  of  her  deceased  husband,  John 
Towers,  to  recover  money  lent  to  him  during  the  coverture.  Mr. 
Justice  Kennedy  charged  the  jury,  that  by  the  marriage,  without 
the  intervention  of  an  agreement,  the  husband  acquired  an  abso- 
lute right  to  the  possession  of  his  wife's  real  estate,  and  an  absolute 
right  of  property  to  all  her  personal  estate,  including  her  money, 
or  right  to  claim  money  reduced  into  possession.  But  although  the 
husband,  by  the  mere  operation  of  law,  became  entitled  to  all  her 
property,  whether  in  possession  or  a  chose  in  action,  yet  that  the 
parties,  before  marriage,  may,  by  articles  of  marriage  settlement, 
alter  the  law,  so  that  notwithstanding  the  marriage,  she  may  act 
in  respect  of  her  separate  estate  as  if  she  were  a  feme  sole.  Ac- 
cording to  the  legal  effect  of  the  agreement  between  Towers  and 
his  wife,  before  marriage.  Mrs.  Towers  continued  the  owner,  in 
equity,  of  her  estate,  as  if  no  marriage  had  taken  place.  Her 
husband  had  no  right  whatever  to  her  money,  nor  to  the  rents  and 
profits  of  her  real  estate.  She  had  a  right  to  dispose  of  them  as 
she  pleased,  either  by  gift  or  loan,  as  well  to  her  husband  as  to  a 
stranger ;  and  that,  if  lent  to  the  former,  he  was  as  much  bound 
to  repay  her,  as  the  latter.  If  Captain  Towers  received  any  of 
her  rents,  without  her  consent  or  authority,  he  was  bound  to 
account  for  them ;  but  if  he  received  them  with  her  consent,  with- 
out any  complaint  or  objection  being  made,  the  presumption  would 
be  tha-t  they  were  a  gift  from  her  to  him.  Earl  Digby  v.  Howard, 

6  E.  C.  L.  R.  273.1     To  the  general  principles  contained  in  the 
direction,  neither  party  can  take  any  just  exception  ;  nor  is  there 
any  thing  in  the  *particular  exception   to  this  part  of  the      r*-o 
charge.     We  do  not  understand  Mr.  Justice  Kennedy  to 

have  ruled  that  the  single  fact,  that  harmony  did  not  always  exis.. 
between  Captain  Towers  and  his  wife,  would,  of  itself,  render  his 
estate  liable,  but  that,  among  other  circumstances,  might  be  taken 
into  consideration  by  the  jury,  in  determining  the  material  ques- 
tion, whether  the  various  items  given  in  evidence  were  gifts  or 

||  l  Mere  silence  by  the  wife,  it  seems,  does  not  prove  the  fact  of  gift : 
Young's  Estate,  15  Smith  104. || 
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loans.  The  chief  evidence  of  the  plaintiff  is  derived  from  entries 
made  by  Captain  Towers  himself.  In  some  of  the  entries,  the 
money  is  expressly  entered  as  borrowed ;  and  when  this  is  the  case, 
the  judge  ruled  it  as  a  matter  of  law,  in  which  direction  we  con- 
cur, that  it  must  be  taken  as  borrowed,  because  it  is  so  denomi- 
nated ;  but  in  all  other  entries,  where  she  is  simply  credited  with 
so  much  cash,  the  question  whether  it  is  a  loan  or  a  gift,  must  be 
left  to  the  decision  of  the  jury.  Neither  party  have  any  just 
cause  of  complaint  on  account  of  the  remarks  of  the  judge  on  this 
part  of  the  case;  for  we  concur  with  him  in  the  opinion,  that  there 
is  nothing  in  the  form  of  the  entries,  which  proves  that  the  money 
was  received  as  gifts,  and  not  as  loans.1 

The  counsel  for  the  defendants  except  to  that  part  of  the  charge 
which  relates  to  the  item  of  $940.  A  misdirection  in  relation  to 
this,  which  was  the  principal  item  in  the  account,  will  undoubtedly 
entitle  the  defendant  to  a  new  trial.  "  The  item  of  $940,"  say  the 
court,  "has  been  much  commented  upon;  and  this,  it  must  be 
observed,  was  read  to  you  as  being  in  the  handwriting  of  Captain 
Towers,  without  any  objection ;  and  although  the  fact  of  its  being 
wholly  in  his  proper  handwriting  was  not  directly  denied,  yet  a 
course  of  observation  has  been  pursued,  to  show  that  it  may  be 
well  doubted.  It  would  have  been  better  had  the  counsel  for  the 
defendant  apprised  the  counsel  for  the  plaintiff  of  their  doubts  as  to 
this,  so  as  to  have  afforded  them  the  chance  of  proving  that  the 
figures  $940,  as  well  as  the  rest  of  the  item,  were  in  his  handwrit- 
ing. If  the  plaintiff  had  witnesses  in  attendance  to  prove  the  fact, 
the  defendant's  counsel,  by  permitting  the  entry  to  be  read,  with- 
out objection,  hesitation  or  remark,  may,  themselves,  have  thrown 
the  plaintiff  off  his  guard,  and  induced  him  to  dispense  with  calling 
his  witnesses.  Under  this  view,  the  defendant  i*  too  late  in  object- 
ing to  the  entry,  as  not  'having  been  made  by  Captain  Tower*." 
In  this  conclusion,  we  are  of  the  opinion  the  court  was  in  error. 
The  defendant  cannot  be  said  to  have  expressly  admitted  that  the 
antries  were  in  the  handwriting  of  Captain  Towers ;  but  for  the 
purpose  of  avoiding  expense,  and  giving  the  party  unnecessary 
trouble,  they  agree  to  dispense  with  the  preliminary  proof,  which 
it  would  otherwise  have  been  incumbent  on  the  plaintiff  to  give, 
before  the  evidence  could  be  received.  But  the  court  would  seem 
to  have  put  it  on  the  ground  of  an  admission,  which  amounts  to  an 
estoppel ;  and  this  the  facts  do  not  warrant.  But  if  the  case  be 
viewed  as  dispensing  merely  with  the  ordinary  proof  of  handwrit- 
ten Jng»  there  is  no  *principle  of  law  or  policy  which  precludes 
-•  the  party  from  showing,  either  from  external  or  internal 

1  See  11  Harris  462 ;  7  Casey  452 ;  9  Wright  533 ;  14  Id.  138  ;  10  P.  F. 
Smith  415. 
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evidence,  that  one,  or  all  the  items  of  a  complicated  and  intricate 
account,  are  forgeries  or  erasures ;  or,  from  some  other  cause,  are 
not  properly  the  grounds  of  charge.  In  the  course  of  the  remarks 
of  the  counsel,  they  endeavored  to  show,  that  the  face  of  the  papers 
exhibited  appearances  which  were  calculated  to  excite  reasonable 
doubts  of  the  genuineness  of  this  item.  Whether  they  succeeded 
in  this  or  not,  is  not  for  us  to  say.  It  is  sufficient,  that  by  the 
positive  direction  of  the  court,  the  defendant  was,  in  effect,  pre- 
cluded from  going  into  the  inquiry.  If  it  should  be  ruled,  that 
whenever  a  party  dispenses  with  proof  of  handwriting,  he  is  pre- 
vented from  an  investigation  of  the  truth  of  the  facts,  whatever 
internal  evidence  there  may  be  of  improper  conduct,  there  will  be 
an  end  of  a  practice,  so  worthy  of  imitation,  which  has  obtained  in 
this  part  of  the  state,  so  correct  and  proper  in  itself,  and  which  is 
attended  with  such  obvious  conveniences  to  counsel  suitors.  We 
are  of  the  opinion  that  the  justice  of  the  case  required  that  it  should 
b/ave  been  left  as  an  open  question  of  fact,  to  be  decided  by  the 
jury  ;  or  if  there  was  an  allegation  of  surprise,  a  juror  should  have 
been  withdrawn,  so  as  to  have  given  an  opportunity  for  a  more 
deliberate  examination  of  this  part  of  the  account.  But  indepen- 
dently of  the  strict  legal  objection  to  the  charge,  there  is  a  reason- 
able doubt  whether  justice  has  been  done ;  and  for  this  reason, 
connected  with  the  peculiar  circumstances  which  attended  the  trial, 
we  think  that  the  cause  ought  to  be  committed  to  another  jury. 

The  opinion  of  the  court  on  the  last  point,  would  answer  the 
defendant's  purpose,  but  there  are  other  exceptions  which  have 
been  pressed  upon  the  court,  and  which  it  may  be  proper  briefly  to 
notice.  The  defendant's  counsel  have  no  just  ground  of  exception 
to  the  direction  as  to  the  entries  in  the  books.  There  is  no  evi- 
dence to  show  that  any  books  were  withheld  by  the  plaintiff.  The 
presumption  is,  that  the  books  which  were  alleged  to  be  withheld, 
were  in  the  possession  of  the  executor ;  nor  is  this  presumption 
rebutted  by  the  fact,  that  the  will  was  not  proved  until  one  month 
after  the  death  of  the  defendant.  The  presumption  is,  notwith- 
standing, that  he  has  the  possession  of  all  the  testator's  papers ; 
and  there  was  nothing  in  evidence,  which  raised  a  reasonable 
ground  of  suspicion,  that  the  plaintiff  had  any  books  or  documents, 
except  those  which  were  produced.  And  the  same  may  be  said  as 
to  the  objection,  that  the  judge  refused  to  permit  the  counsel  for 
the  defendant  to  give  in  evidence  certain  entries  in  the  cash-book. 
The  law  is  correctly  stated  in  Withers  v.  Gillespy,  7  S.  &  R.  10. 
Where  books  are  produced,  on  notice,  and  entries  read  in  evidence 
by  the  party  calling  for  them,  the  party  producing  them  may  read 
other  entries,  necessarily  connected  with  the  same  entries,  if  made 
prior  to  the  commencement  of  the  suit.  And  if  the  party  produc- 
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^/>Q-J  ing  them  may,  *then  the  opposite  party  may  do  so  also. 
But  the  item  offered  was  not  necessarily  connected  with  the 
entries  which  had  been  given  in  evidence.  It  might  have  been 
used  as  an  argument,  bearing  upon  other  entries ;  but  this  of  itself 
does  not  bring  it  within  the  principle  of  the  case  cited,  and  which 
rules  the  point. 

It  remains  now  to  notice  the  exception  of  the  defendant  to  the 
charge  on  the  statute  of  limitations.  This  point  depends  on  the 
question  when  the  right  of  action  accrued ;  for  until  then,  in  those 
cases  where  the  remedy  is  suspended,  the  statute  does"  not  begin  to 
run.  Although  the  debt  existed  at  the  time  of  the  loan,  yet  the 
remedy  was  postponed  until  the  death  of  the  husband.  In  Penn- 
sylvania, a  wife  cannot  sue  her  husband,  nor  can  she  maintain  a 
suit,  except,  perhaps,  as  a  feme  sole  trader,  against  a  stranger, 
without  joining  her  husband.  In  contemplation  of  law,  the  wife  is 
scarcely  considered  to  have  a  separate  existence  :  she  and  her  hus- 
band constitute  but  one  person,  and  all  the  rights  and  duties  which 
are  hers  at  the  period  of  the  marriage,  become  his  during  the  con- 
tinuance of  that  union.  This  unity  of  the  persons  of  the  husband 
and  wife,  is  the  source  from  which  her  disability  to  maintain  suit  is 
derived.  The  separate  property  of  the  wife  was  vested  in  trustees 
by  the  marriage  settlement ;  but  the  money,  for  which  the  suit  was 
brought,  was  received  by  her  from  the  rents  of  the  property,  and 
paid  to  her  as  income.  It  was  money,  over  which  the  trustees  had 
no  control,  and  for  which  they  could  not  maintain  an  action.  If 
we  should  rule  that  the  statute  bars  this  suit,  it  would,  in  effect, 
deprive  wives  of  all  remedy,  when  they  had  made  a  direct  loan  of 
money,  derived  from  their  separate  property,  to  their  husbands. 

The  plaintiff  has  also  filed  several  reasons  for  a  new  trial,  two  of 
which  only  it  is  material  to  notice. 

The  exception  on  which  he  principally  relies,  is  the  exclusion 
of  the  testimony  of  Mary  Towers.  Mary  Towers,  who  was  the 
original  plaintiff,  now  deceased,  assigned  all  her  interest  to  her 
son,  for  whose  use  the  action  was  tried.  She  was  offered  as  a  wit- 
ness at  the  arbitration  ;  and  being  objected  to,  the  sum  of  $50  was 
paid  to  Mr.  Norbury,  one  of  the  arbitrators,  to  cover  costs.  There 
is  some  difference  between  the  counsel  whether  this  amount  was 
fixed  by  the  arbitrators,  or  by  the  plaintiff 's  counsel ;  but  for  the 
purpose  of  this  case,  we  shall  take  it  to  have  been  fixed  by  the 
arbitrators.  After  this,  she  was  examined  as  a  witness.  The  notes 
of  counsel,  proved  to  contain  the  whole  of  her  testimony,  were 
offered  in  evidence.  The  $50  ultimately  proved  inadequate  to 
cover  the  costs  of  the  suit.  The  arbitrator  retained  the  money 
until  the  filing  of  the  award,  and  then  asked  the  plaintiff's  counsel 
to  receive  it,  and  apply  it  towards  the  expenses  of  the  arbitration. 
He  received  it  accordingly,  and  applied  $39  to  the  payment  of  the 
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arbitrator's  fees,  and  the  remainder  towards  room-hire.  The  full 
amount  of  the  remaining  costs  was  paid  into  court,  during  the  trial. 
The  fact  of  *the  payment  of  the  $50  did  not  appear  on  the  r*(i-\ 
records  of  the  court. 

The  court  were  right  in  rejecting  the  evidence,  on  several 
grounds.  Because  the  costs  should  have  been  paid  to  the  prothono- 
tary,  the  arbitrator  having  no  right  to  receive  them ;  because 
although  the  arbitrators  may  have  fixed  the  amount,  yet  it  after- 
wards turned  out  to  be  entirely  inadequate  to  the  payment  of  costs  ; 
and  because  the  payment  did  not  appear  on  the  records  of  the  court. 
It  is  well  settled,  that  where  the  interests  of  a  party  on  record  is 
entirely  divested  by  an  assignment,  and  by  payment  of  a  sum  of 
money,  sufficient  to  pay  all  costs  which  have,  or  may  accrue,  the 
witness  is  competent.1  But  the  payment  of  all  costs  is  indispensa- 
ble ;  for  where  a  scintilla  of  interest  remains,  it  is  but  serving  the 
ends  of  justice,  to  exclude  the  witness.  And  here  it  must  be 
remarked,  that  the  opinion  of  the  witness  as  to  his  interest,  cannot 
affect  his  competency.  It  is  the  fact  of  interest  at  the  time  the 
witness  is  sworn,  that  is  a  criterion  of  competency.  If  the  facts 
had  been  known,  Mrs.  Towers's  testimony  would  have  been 
excluded  ;  for  at  the  time  of  her  examination  she  was  clearly  inter- 
ested. The  person  who  wishes  the  benefit  of  such  testimony,  must 
take  the  risk  on  himself,  in  paying  an  amount  sufficient  to  cover  all 
costs ;  and  where  it  is  not  done,  in  case  of  death,  he  has  no  right 
to  complain,  that  the  evidence  has  not  been  received.  We  are  also 
of  the  opinion,  as  has  been  before  intimated,  that  the  arbitrator 
had  no  right  to  receive  the  costs,  but  that  they  should  have  been 
paid  to  the  prothonotary ;  and  also  that  the  evidence  was  properly 
excluded,  for  the  reasons  assigned  by  Mr.  Justice  Kennedy,  that 
the  payment  of  the  costs  did  not  appear  on  the  record.  This  case 
is  but  a  sample  of  the  difficulties  in  which  we  would  be  involved,  if 
the  fact  of  payment  depended  on  parol  evidence,  which  is  often 
contradictory  and  uncertain. 

As  the  cause  goes  back  to  another  jury,  it  is  necessary  to  notice 
the  charge  in  relation  to  interest.  The  jury  were  instructed  to 
allow  interest  on  the  money  lent,  from  the  time  of  the  death  of  the 
husband.  But  whether  the  plaintiff  should  have  interest  until  the 
death  of  Captain  Towers,  was  left  to  the  discretion  of  the  jury, 
with,  however,  a  strong  intimation,  that  if  the  jury  believed  the 
parties  lived  together  on  good  terms,  during  the  coverture,  and  no 
interest  was  ever  demanded,  interest  ought  not  to  be  allowed.  In 
an  ordinary  case  of  loan,  by  a  wife  to  her  husband,  of  her  separate 
estate,  independent  of  contract,  interest  ought  not  to  be  given ; 
because,  usually,  it  would  not  enter  into  the  contemplation  of  either 

1  See  cases  cited,  post  347. 
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party.  But  when  coercion  was  used,  or  there  was  any  impropriety 
of  conduct  on  the  part  of  the  husband  in  obtaining  the  money,  the 
jury  would  be  justified  in  giving  interest.  The  jury  were,  in  sub- 
stance, so  instructed,  and  in  this  we  perceive  no  error. 

New  trial  awarded. 

Cited  by  Counsel,  5  Whart.  122,  141;  8  Watts  15;  4  W.  &  S.  547; 
1  Barr  328  ;  7  Casey  452;  9  Id.  526;  14  Wright  379;  1  P.  F.  Smith 
73  ;  2  Id.  412  ;  5  Id.  417.  ||  11  Id.  376  ;  12  Id.  209  ;  14  Id.  210 ;  15  Id.  103  ; 
16  Id.  245  ;  23  Id.  191 ;  12  Norris  353  ;  s.  c.  8  W.  N.  C.  554 ;  10  Id.  442.  || 

Cited  by  the  Court  below,  8  Wright  173. 

Cited  by  the  Court,  4  Whart.  453  ;  7  Barr  204  ;  4  Wright  94  ;  1 1  Id.  310  ; 
14  Id.  386  ||  As  to  the  running  of  the  statute  of  limitations  against  a  married 
woman's  loan  to  her  husband  :  Lahr's  Appeal,  9  Norris  510 ;  Marsteller  v. 
Marsteller,  12  Id.  354;  s.  c.  8  W.  N.  C.  554  ;  as  to  her  power  of  transfer  over 
her  personal  estate :  Dando's  Appeal,  13  Norris  82 ;  s.  c.  9  W.  N.  C.  8,  and 
(by  the  auditor)  over  her  estate  generally  :  Brown's  Appeal,  13  Norris  364  ; 
s.  c.  9  W.  N.  C.  329. 
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Smith  against  Starr. 

CASE    STATED. 

1.  It  is  well  settled,  that  when  real  estate  is  ordered  to  be  sold,  and  the 
proceeds  bequeathed,  the  persons  beneficially  interested  may  elect  to  take 
the  fund  as  real  estate. 

2.  If  a  married  woman,  having  a  separate  estate,  becomes  discovert,  the 
restraints  upon  the  disposal  of  the  estate  inconsistent  with  its  general  char- 
acter, which  attached  during  coverture,  cease  to  exist  while  she  is  svi  juris. 

3.  A  testator  appointed  W.  R.  and  M.  W.  executors,  and  empowered  them 
to  sell  certain  real  estate  ;  and  the  moneys  thence  arising  she  bequeathed  to 
her  two  daughters,  A.  C.  and  M.  W.,  and  to  her  son  W.  R.,  equally  to  be 
divided  among  them  ;  but  the  share  allotted  to  her  daughter  A.  C.,  she 
directed  to  be  held  by  her  brother  W.  R.,  in  trust  for  her  separate  use,  and 
not  to  be  liable  to  her  husband's  control,  &c. ;  adding,  "  and  it  shall  be  in 
her  power  to  dispose  of  the  same  by  any  writing  in  the  nature  of  a  will,  not- 
withstanding her  state  of  marriage  ;  and  if  she  shall  die  without  having 
made  such  disposition  thereof,  then  the  said   personalty  shall  go  to   her 
daughter  R."    -Letters  testamentary  were  granted  to  W.  R.  alone.     At  the 
date  of  the  will,  the  husband  of  A.  C.  was  alive.     After  his  death,  W.  R. 
and  A.  C.  conveyed  their  undivided  two-thirds  of  the  real  estate  to  M.  W. 
Held,  that  the  conveyance  was  valid,  and  vested  the  whole  title  in  M.  W. 

AN  action  was  brought  in  this  court,  to  July  Term  1836,  by 
Jacob  R.  Smith  and  wife  against  James  Starr,  to  recover  damages 
for  the  non-performance,  by  the  defendant,  of  an  agreement  to  pur- 
chase a  certain  brick  messuage  and  lot  of  ground,  situate  on  the 
north  side  of  Callowhill  street,  between  Front  and  Second  streets, 
in  the  city  of  Philadelphia. 
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By  agreement  of  the  counsel,  a  case  was  stated  for  the  opinion 
of  the  court,  to  be  considered  as  a  special  verdict,  as  follows : 

Rebecca  Shoemaker  of  the  city  of  Philadelphia,  widow,  being 
seised  of  her  demesne  as  of  fee,  of  and  in  the  said  messuage  and 
lot  of  ground,  made  her  last  will  and  testament  in  writing,  dated 
the  21st  day  of  January  1815,  and  proved  on  the  4th  of  January 
1820,  wherein,  after  certain  devises  of  real  estate,  and  after  giving 
a  legacy  for  life,  which  lapsed,  she  made  the  following  provision  : 

'•  I  empower  my  executors  to  sell  and  convey  my  house  and  lot 
in  Callowhill  street,  and  also  such  ground-rents  not  already  de- 
vised, *as  may  remain  my  property  at  the  time  of  my  r*?* 
departure.  The  moneys  thence  arising,  together  with  my 
other  personal  property  and  estate,  deducting  the  before-mentioned 
legacy,  and  excepting  such  articles  as  may  be  otherwise  disposed 
of  by  a  memorandum  which  I  shall  leave  among  my  papers,  1  give 
and  bequeath  to  my  two  daughters,  Anna  Clifford  and  Margaret 
Wharton,  and  my  son,  William  Rawle,  to  be  equally  divided  among 
them ;  but  the  share  allotted  to  my  daughter  Anna  is  to  be  held 
by  her  brother,  in  trust,  for  her  separate  use,  and  not  to  be  liable 
to  her  husband's  contracts  or  control,  in  any  manner  whatever. 
And  it  shall  be  in  her  power  to  dispose  of  the  same  by  any  writing 
in  the  nature  of  a  will,  notwithstanding  her  state  of  marriage. 
And  if  she  shall  die  without  having  made  such  disposition  thereof, 
then  the  said  personalty  shall  go  to  her  daughter  Rebecca." 

She  appointed  the  said  William  Rawle  and  Edward  Shoemaker, 
the  said  Margaret  Wharton  and  her  son-in-law  John  Cliffordy  to 
be  executors  of  her  said  will,  of  whom  only  William  Rawle  and 
Margaret  Wharton  survived  her.  Letters  testamentary  were 
granted  to  Margaret  Rawle  alone. 

On  the  16th  of  December  1824,  Anna  Clifford,  widow,  and 
William  Rawle,  by  indenture  bearing  that  date,  in  consideration 
of  one  dollar  to  them  paid,  conveyed  the  premises  to  Margaret 
Wharton  in  fee. 

The  said  Margaret  Wharton  died  intestate,  seised  of  the  said 
messuage  and  lot  of  ground.  And  on  a  partition  of  her  real  estate 
among  her  children,  the  same  were  allotted  to  Rebecca,  the  wife  of 
Jacob  R.  Smith,  the  plaintiffs,  in  fee. 

The  question  for  the  opinion  of  the  court  is,  whether  the  titlv- 
to  the  said  messuage  and  lot  of  ground,  is  vested  in  the  plaintiffs 
in  fee. 

Mr.  T.  I.  Wharton,  for  the  plaintiffs. — The  only  difficulty  sug- 
gested in  this  case,  grows  out  of  the  conveyance  made  by  William 
Rawle  and  Anna  Clifford  to  Margaret  Wharton ;  which,  it  is  sub- 
mitted, may  be  sustained  either  as  an  execution  of  the  power,  or 
independently  of  the  power. 
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1.  The  conveyance  may  be  considered  as  an  execution  of  the 
power  given  by  the  will  of  Mrs.  Shoemaker.     Mr.  Rawle  was  the 
only  acting  executor.     By  the  act  of  1800,  he  might  execute  the. 
power  alone.     Nor   was  the   conveyance  invalid  by  reason  of  its 
having  been  made  to  one  who  was  named  as  a  co-executor ;  for,  1st. 
The  only  persons  interested  in  the  proceeds,  were  the  grantors  and 
grantee  ;  and,  2d.     Even  if  it  were  not  so,  yet  it  is  now  held 
„,  ,4-.      *that  a  sale  to  a  renouncing  executor  is  good.    1  Sugden  on 

Powers  140,  6th  edit. ;  Mackintosh  v.  Barber,  1  Bing.  50. 
It  is  true  that  the  instrument  does  not  profess  to  be  an  execution 
of  the  power ;  but  this  is  not  necessary.  It  is  a  well  established 
rule,  that  where  a  man  has  a  power  and  an  interest  in  land,  and 
the  instrument  would  be  ineffectual,  unless  taken  to  be  made  in 
execution  of  the  power,  it  shall  be  so  considered.  1  Sugden  430, 
436  ;  Bradish  v.  Gibbs,  3  Johns.  Ch.  Rep.  551 ;  Allison  v.  Kurts, 
2  Watts  185. 

2.  Independently  of  the  power,  and  looking  at  this  instrument 
as  a  conveyance  or  release  by  two  out  of  three  devfsees  to  the  third, 
it  is  clearly  good ;  for,  1st.   it  is  settled  that  where  there  is  a  power 
to  sell,  and  the  proceeds  of  the  sale  are  given  to  certain  persons, 
the  legatees  may  elect  to  take  the  property  as  real  estate.     The 
English  cases  on  this  point  are  collected  in  Leigh  &  Dalzell  on  Con- 
version,  chap.  viii.  ;  and  the  rule  was  recognised  in  Burr  v.  Sim, 
1  Whart.  252.     In  1824,  the  three  legatees  of  the  fund  are  to  be 
considered  as  having  elected  to  take  this  devise  as  real  estate,  and 
they  convey  it  as  such.     Then,  2d.  Had  they  a  right  so  to  convey  ? 
The  only  doubt  that  can  arise  respects  the  power  of  Mrs.  Clifford. 
By  the  will  of  Mrs.  Shoemaker,  she  was  entitled  to  the  beneficial 
interest  in  one-third,  to  her  separate  use,  with  a  power  of  disposing 
of  the  whole  of  that  third  by  will ;  and  in  default  of  appointment, 
it  was  given  over.     Now  in  the  case  of  a  male  adult,  it  is  certain 
that  such  a  devise  or  bequest  would  give  the  absolute  estate.     Co. 
Litt.  9,  b. ;  Dalison's  Rep.  58;  Jackson  v.  Robins,  16  Johns.  Rep. 
537,  588.     In  this  case,  however,  the  property,  whether  it  is  to  be 
considered  as  real  or  personal,  was  given  to  a  trustee  for  the  sepa- 
rate use  of  a  married  woman  ;  and  a  distinction  undoubtedly  exists, 
at  least  in  this  state,  since  the  case  of  Lancaster  v.  Dolan,  1  Rawle 
231,  between  the  case  of  a  married  woman  with  a  separate  estate, 
and  a  power  of  appointment  by  will  only,  and  that  of  a  male,  or 
unmarried  female.     At  the  date  of  the  conveyance,  however,  Mrs. 
Clifford  was  discovert,  and  sui  juris  ;  and  her  power  of  alienation 
ought  to  be  considered  as  equal  to  that  of  every  other  person  not 
under  disabilities.     The  principle  upon  which  restrictions  on  the 
power  of  married  women  to  dispose  of  their  separate  estates  have 
been  supported,  is  to  be  found  in  their  legal  incapacity,  and  their 
liability  to  the  control  of  their  husbands.     It  is  with  reference  only 
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to  the  state  of  coverture,  that  restraints,  inconsistent  with  a  general 
power  of  disposition  have  been  admitted ;  and  when  coverture 
ceases,"  the  capacity  revives ;  and  there  is  no  greater  reason  for 
withholding  it  from  a  widow,  than  from  a  man  or  single  woman. 
The  point  is  believed  to  be  new  in  this  country,  but  in  England  it 
has  been  expressly  decided  that  a  widow  is  freed  from  the  restraints 
connected  with  a  separate  estate.  Barton  v.  Briscoe,  Jacob  603 ; 
Woodmeston  v.  Walker,  2  Russ.  &  Mylne  197 ;  Brown  v.  Pocock, 
5  Simons  663  ;  Knight  ».  Knight,  6  Id.  121. 

*Mr.  William  Smith,  for  the  defendant,  stated  that  he 
was  not  instructed  to  dispute  the  ground  taken  on  behalf  of 
the  plaintiff;  his  client  desiring  only  the  adjudication  of  the  question 
for  his  security. 

The  opinion  of  the  court  was  delivered  by 

ROGERS.  J. — This  action  is  brought  to  recover  damages,  for  the 
n on- performance  6T  an  agreement  to  purchase  a  certain  messuage 
and  lot  of  ground,  &c.  The  question  is,  whether  the  title  to  the 
messuage  and  lot  of  ground  is  vested  in  the  plaintiff  in  fee.  The 
facts  of  the  case  are  contained  in  a  case  stated,  in  the  nature  of  a 
special  verdict.  The  doubt  arises  on  the  conveyance  of  William 
Rawle  and  Mrs.  Clifford,  to  Margaret  Wharton.  The  plaintiff's 
counsel  contend,  1st.  That  the  conveyance  may  be  considered,  as 
an  execution  of  the  power  given  by  the  will  of  Rebecca  Shoe- 
make^ ;  and  2d.  That  it  may  be  viewed  as  a  conveyance  or  release 
by  two  out  of  three  devisees,  to  the  third,  and  therefore  valid. 

It  is  unnecessary  to  rest  the  question  on  the  first  ground,  as  we 
are  clearly  of  the  opinion  the  title  is  good  on  the  second.  The  tes- 
tatrix empowers  her  executor  to  sell  and  convey  her  house  and  lot 
in  Callowhill  street,  and  also  such  ground-rents,  not  already  devised, 
as  may  remain  her  property,  at  the  time  of  her  death.  The  moneys 
thence  arising,  together  with  her  other  personal  property  and  estate, 
&c.,  she  gives  and  bequeaths  to  her  two  daughters,  Anna  Clifford, 
and  Margaret  Wharton,  and  her  son  William  Rawle,  equally  to  be 
divided  among  them  ;  but  the  share  allotted  to  her  daughter  Anna, 
is  to  be  held  by  her  brother  in  trust  for  her  separate  use,  and  not 
to  be  liable  to  her  husband's  contracts,  or  control,  in  any  manner 
whatever.  The  testatrix  gives  her  a  power  to  dispose  of  the  same, 
by  any  writing  in  the  nature  of  a  will,  notwithstanding  her  state  of 
marriage.  And,  if  she  should  die,  without  having  made  such  dis- 
position thereof,  then  the  said  personalty  goes  to  her  daughter 
Rebecca.  By.  the  will  of  Mrs.  Shoemaker,  therefore,  the  property 
is  directed  to  be  equally  divided  between  Anna  Clifford,  Margaret 
Wharton,  ai,d  William  Rawle,  with  a  powc^  to  sell.  It  is  well 
settled,  that  when  the  proceeds  of  real  estate  are  devised,  the  per- 
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eons  beneficially  interested  may  elect  to  take  the  fund  as  real  estate. 
The  devisee  may  take  it  either  as  land  or  money.  Leigh  and 
Dalzel  on  Conversion,  ch.  8,  p.  119,  170,  179,  180 ;  Burr  v.  Sim, 
1  Whan.  265.  I  entertain  no  doubt  that  the  deed  of  two  of  the 
legatees  to  the  third,  may  be  taken  as  an  election  to  take  the  fund 
as  real  estate.  Nor  can  the  right  of  William  Rawle  to  convey,  or 
of  Margaret  Wharton  to  receive  the  conveyance,  admit  of  doubt : 
and  as  to  the  right  of  Anna  Clifford,  we  consider  it  as  a  question 
more  of  novelty  in  this  state,  than  as  presenting  any  real  difficulty 
either  in  principle  or  authority.  By  the  will  of  Mrs.  Shoemaker, 
the  one-third  of  the  property  is  vested  in  William  Rawle.  to  the 
*fifi-i  separate  *use  of  Anna  Clifford,  with  a  power  of  disposition 
by  will,  and  in  defaul't  of  appointment,  over.  Independent 
of  the  fact,  that  at  the  time 'the  devise  took  effect,  Mrs.  Clifford  was 
a  married  woman,  it  is  clear  that  such  a  devise  would  give  her  an 
absolute  estate  in  fee.  Jackson  v.  Robins,  16  Johas.  Rep.  537,  is 
full  to  this  point.  Chancellor  Kent,  after  a  full  review  of  the 
authorities  lays  it  down  as  an  incontrovertible  rule,  that  when  an 
estate  is  given  to  a  person  generally,  or  indefinitely  with  a  power 
of  disposition,  it  carries  a  fee;  and  the  only  exception  to  the  rule 
is,  when  the  testator  gives  the  first  taker  an  estate  for  life  only,  by 
certain  and  express  words,  and  annexes  to  it,  a  power  of  disposal.1 
If  this  be  so,  and  her  deed  with  the  joint  devisees  of  the  fund 
would  have  been  good,  then  the  question  is,  whether  her  being  a 
feme  covert,  at  the  time  of  the  death  of  the  testatrix,  although  dis- 
covert, or  sui  juris,  at  the  execution  of  the  deed,  will  invalidate  it. 
A  restriction,  inconsistent  with  a  general  power  of  disposal,  is  as 
ineffectual  and  inoperative,  in  the  case  of  a  female,  as  that  of  a 
male.  It  is  only  on  marriage,  that  her  disability,  which  in  truth  is 
intended  for  her  protection,  commences.  At  law  a  wife  can  have 
no  separate  estate;  but  a  court  of  equity  permits  such  an  estate, 
for  the  protection  of  the  wife,  against  the  legal  rights  of  the  hus- 
band. When,  therefore,  coverture  ceases,  and  of  course  she  is  not 
subject  to  control,  there  can  be  no  reasons  why  the  conditions  and 
restrictions  should  not  cease  also.  Thus  in  Barton  v.  Briscoe,  4 
Con.  Ch.  Rep.  283,  and  in  Benson  i>.  Benson,  and  Knight  v. 
Knight,  4  Con.  Ch.  Rep.  199,  200,  it  is  held,  that  on  a  settlement 
in  trust,  for  the  separate  use  of  a  married  woman  for  life,  the  clause 
against  anticipation,  as  it  is  called,  becomes  inoperative  on  the  death 
of  the  husband,  and  no  longer  binding.  Barton  v.  Briscoe  is  very 
like  this  case,  for  there  it  is  held,  that  on  a  settlement  in  trust,  for 
the  separate  use  of  a  married  woman,  for  life,  but  so  as  not  to 
anticipate,  with  remainder,  as  she  should  appoint  by  will,  and  in 
default  of  an  appointment  to  A.,  on  the  death  of  her  husband,  the 

1  See  2  P.  F.  Smith  223  :  10  Id.  147. 
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restraint  on  anticipation  ceased,  and  that  she  was  entitled,  with  the 
concurrence  of  A.,  to  a  transfer  of  the  fund.  And  in  Benson  v. 
Benson,  the  testator  directed  the  interest  of  10,OOOZ.,  to  be  for 
the  separate  use  of  his  daughter,  Jane  Lane,  the  wife  of  T.  Lane, 
for  her  life,  free  from  the  debts  of  her  husband.  The  husband 
died,  and  the  widow  married  again  ;  it  was  held  that  the  separate 
use  ceased,  on  the  death  of  her  husband.1  The  principle  upon 
which  the  cases  in  equity  proceeds  is,  that  unless  the  female  to 
whom  the  gift  be  made,  be  married  at  the  time,  the  interest  vests, 
and  unless  the  coverture  be  continuing  down  to  the  moment  when 
the  alienation  is  attempted,  a  female  of  full  age  stands  on  precisely  the 
same  footing  as  a  male,  and  equally  with  him,  may  exercise  ah 
the  rights  of  ownership,  notwithstanding  a  clause  against  anticipa- 
tion and  against  marital  interferences.  The  trust  fund  is  at  hei 
free  disposal,  while  she  is  sui  juris ;  and  a  court  of  equity  onlj 
gives  effect  to  the  restriction,  upon  her  marriage,  and  while  re- 
maining married,  against  marital  *rights :  2  Kent's  Com.  r*^7 
165,  note  3.  It  has  been  also  held,  that  gifts  to  a  feme 
sole,  or  to  trustees  in  trust  for  a  feme  sole,  to  her  separate  use, 
free  from  the  control  of  any  future  husband,  and  not  subject  to  his 
debts,  or  disposition,  are,  as  to  such  restraints,  illegal  and  void, 
unless  they  be  settlements  made  in  immediate  contemplation  of 
marriage :  Woodmester  v.  Walker,  6  Con.  Ch.  Rep.  457  ;  Evans 
v.  Hughes,  7  Id.  572.  And  so  far  has  this  principle  been  pushed, 
that  in  Newton  v.  Reed,  4  Simons  Rep.  141,  the  vice-chancellor 
held,  that  though  the  annuity  was  given  by  will,  in  trust  for  a 
daughter  for  life,  not  subject  to  the  debts  or  control  of  any  future 
husband,  nor  alienable  by  her,  and  intended  for  her  support,  and 
she  married,  the  restrictions  were  still  void,  and  she  and  her  hus- 
band might  sell  the  annuity,  and  apply  the  proceeds  to  pay  his 
debts,  and  for  his  use.  But  this  doctrine  would  impose  an  un- 
reasonable restriction  upon  the  power  of  parents  to  provide  for  the 
future  support  of  their  daughters,  and  is  not,  as  1  conceive,  the 
law,  as  applicable  to  this  state.2  In  this  case,  it  was  evidently 
the  testatrix's  intention  to  guard  against  the  control  of  the  husband : 
but  if  the  restriction  had  been  expressly  extended  to  any  future 
husband,  the  case  might  have  been  altered  ;  although  I  do  not 
intend  to  express  any  opinion  on  the  point.3  In  the  intermediate 
time,  however,  between  the  first  and  second  marriage,  upon  the 
principles  above  stated,  she  should  have  an  undoubted  right  to 

1  See  8  Harris  302  ,  9  Casey  87  ;  14  Wright  148  ;  7  P.  F.  Smith  355. 

1  See  9  Watts  137  ;  1  Barr  111 ;  4  Id.  93  ;  10  Id.  423.  ||  Wells  ».  McCall, 
14  Smith  207;  Springer  v.  Arundel,  Ibid.  218;  Earp's  App.,  25  Id.  119; 
Leightner's  Appeal,  11  W.  N.  C.  181.  || 

8  6  P.  F.  Smith  230. 
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convey  her  interest.     But  be  this  as  it  may,  we  are  of  the  opinion, 
that  upon  the  case  stated,  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 

Cited  by  Counsel,  4  Whart.  449;  8  Watts  506 ;  4  W.  &  S.  547  ;  9  Id.  134; 
9  Uarr  379 ;  1  Jones  363  ;  3  Harris  342  ;  4  Id.  262 ;  6  Id.  269  ;  12  Id.  254  ; 
3  Casey  78  ;  2  P.  F.  Smith  157  ;  4  Id.  247  ;  7  Id.  242,  510 ;  8  Id.  367.  II  11 
Id.  324  ;  14  Id.  210 ;  Ibid.  217,  222;  20  Id.  505 :  22  Id.  417  ;  25  Id.  121  ; 
12  Norris  212;  1  W.  N.  C.  54 ;  11  Id.  184.  || 

Cited  by  the  Court  below,  7  Casey  151.  ||  As  to  the  right  of  election :  32 
Smith  224.  || 

Cited  by  the  Court,  4  Whart.  129  ;  3  W.  &  S.  231 ;  4  Id.  197  ;  7  Ban-  290  ; 
6  Harris  108  ;  9  Id.  384  ;  2  Casey  231  ;  1  Wright  39 ;  10  Id.  490 ;  8  P.  F. 
Smith  442  ;  10  Id.  495.  ||  As  a  recognition  of  the  principles  of  conversion  : 
Evans's  Appeal,  13  Id.  186  ;  as  to  the  right  of  election  :  Jones  ».  Caldvrell,  1 
Outerbridge  45;  s.  c.  9  W.  N.  C.  460;  as  to  the  restraint  of  alienation 
imposable  on  a  woman :  Wells  v.  McCall,  14  Smith  213,  215;  Megargee  v, 
Naglee,  Ibid.  218.  || 
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Eichman  and  Another  against  The  Belvidere  Bank. 


IN    ERROR. 


Security  entered  for  a  stay  of  execution  under  the  act  of  16th  June  1836, 
must  in  all  cases  be  approved  of  by  the  court  in  which  the  judgment  was 
obtained,  or  by  a  judge  thereof;  and  unless  it  so  appear  upon  the  record, 
execution  may  be  issued. 

ERROR  to  the  Court  of  Common  Pleas  of  Northampton  county. 

The  President,  Directors,  and  Company  of  the  Belvidere  Bank, 
brought  an  action  on  the  case  in  that  court,  against  William  Eich- 
man and  Christopher  Midler;  and  on  the  llth  of  July  1837, 
obtained  a  judgment  for  the  sum  of  $1628.98,  upon  an  award  of 
arbitrators.  On  the  29th  of  July  following,  a  recognisance  was 
entered  into  by  one  Thomas  Bishop,  before  the  prothonotary  of 
the  court,  in  the  sum  of  $2000  as  security  for  the  debt,  "  for  the 
stay  of  execution,  according  to  law."  On  the  18th  of  August,  the 
plaintiffs  issued  a  fi.  fa.  which  was  levied  on  the  defendants'  goods. 
On  the  21st  of  August  the  court  granted  a  rule  "to  show  cause 
why  the  execution  should  not  be  set  aside,  and  the  defendants 
admitted  to  perfect  the  bail,  proceedings  to  stay  in  the  mean  time. 
This  rule  was  founded  on  the  following  affidavit : 

"  Christopher  Midler,  one  of  the  defendants  above  named,  being 

duly  sworn  according  to  law,  says,  that  on  the  llth  day  of  July 

last  an  award  of  arbitrators  was  filed  in  the  above  case,  for  the  sum 

of  $1628.98,  for  the  plaintiffs :  that  eighteen  days  after,  to  wit,  on 
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the  29th  of  the  same  month,  he  met  Mr.  Maxwell,  the  attorney  of 
the  plaintiffs  in  the  prothonotary's  office,  and  informed  him  and 
the  prothonotary,  that  he  intended  on  that  day  to  enter  bail  for  the 
stay  of  execution  in  the  above  case,  which  is  granted  to  persons 
owning  real  estate  in  fee  simple  worth  the  amount  of  the  judg- 
ment ;  and  that  Thomas  Bishop,  who  was,  and  is,  amply  sufficient, 
was  the  person  whom  he  intended  to  enter  as  such  bail.  Mr. 
Maxwell  did  not  object  to  him ;  and  in  an  hour  or  two,  he  took 
Mr.  Bishop  to  the  prothonotary's  office,  and  entered  such  bail; 
notwithstanding  which,  an  execution  has  been  issued.  The  depo- 
nent further  alleges,  that  he  believes  Mr.  Bishop  is  worth  three 
times  the  amount  of  the  above  *award,  after  paying  his  r*«q 
debts ;  and  that  he  is  ready  and  willing,  should  he  be  ob- 
jected or  excepted  to,  to  offer  any  amount  of  bail,  or  do  any  other 
thing  which  the  court  may  direct  to  complete  and  perfect  the  entry 
of  such  bail. 

[Signed]  CHRISTOPHER  MIDLER. 

Sworn  and  subscribed 
the  21st  day  of  Aug.  1837. 

C.  L.  EBERLE,  J.  P." 

On  the  argument  of  the  rule,  the  following  deposition  was  read 
upon  the  part  of  the  defendants  : 

"  Thomas  Bishop  being  duly  sworn  according  to  law,  says  that 
he  became  bail  for  the  defendants  in  the  above  case  for  the  stay  of 
execution  which  is  granted  to  persons  possessed  of  an  estate  in  fee- 
simple  ;  that  he  then  considered,  and  still  does  consider  himself 
worth  three  times  the  amount  of  the  award  of  arbitrators  filed  in 
the  above  case. 

THOMAS  BISHOP. 
Sworn  and  subscribed, 

Aug.  23,  1837. 

C.  L.  EBERLE,  J.  P." 

On  the  part  of  the  plaintiffs  the  following  affidavit  of  the  pro- 
thonotary was  read: 

"  Samuel  Yohe  being  duly  sworn,  saith,  that  Christopher  Mid- 
ler came  to  his  office,  when  H.  D.  Maxwell,  the  attorney  of  the 
plaintiffs  came  in.  Mr.  Midler  stated  to  the  deponent  that  he 
wished  to  enter  bail  or  security  in  the  above  case  for  to  get  stay  of 
execution,  and  offered  Thomas  Bishop  as  bail ;  and  referred  to 
Mr.  Maxwell  to  know  if  he  would  accept  him ;  he,  Mr.  Maxwell, 
said  that  he  would  not  accept  any  one,  and  that  he  must  take  his 
own  course ;  that  he  would  not  dictate  as  to  the  course  that  he 
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should  take.  Mr.  Midler  then  replied  that  he  would  give  him  as 
the  bail,  and  that  he  know  what  he  was  doing  ;  and  deponent 
thinks  the  next  day,  or  the  same  day,  Mr.  Bishop  came  and  en- 
tered into  a  recognisance  as  security  for  the  payment  of  the  debt, 
interest,  and  costs,  and  I  the  prothonotary  accepted  him.  The 
deponent  further  states,  that  he  read  the  law  in  relation  to  sureties, 
for  the  stay  of  execution  to  Mr.  Midler,  and  explained  it  to  him  ; 
and  that  the  defendants  came  for  the  purpose  of  entering  bail  for 
the  stay  of  execution  for  one  year. 

[Sigued]  SAML.  YOHE. 

Sworn  and  subscribed 

Aug.  24,  1837,  before  me, 

J.  WEYOANDT,  Jr." 


*701  *          ^  August  1837,  the  court  discharged  the 

rule,  and  refused   to  permit  the  defendants  to  perfect  the 
entry  of  bail  for  the  stay  of  execution. 

The  defendants  then  removed  the  record  to  this  court  ;  and 
assigned  for  error  the  refusal  of  the  court  to  set  aside  the  execu- 
tion, &c. 

Mr.  Brodhead,  for  the  plaintiff  in  error,  cited,  the  act  of  16th 
June  1836,  section  iv.;  Means  v.  Trout,  16  S.  &  R.  349;  Davis 
t<.  Black,  12  Id.  127  ;  Burgess  v.  Jackson,  2  P.  &  W.  431. 

Mr.  Maxwell,  contra. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J.  —  The  law  requires  security  to  be  approved  by  the 
court  or  by  a  judge  thereof,  for  the  sum  recovered,  together  with 
interest  and  costs,  to  entitle  to  the  stay  of  execution.  If  the  infor- 
mality is  in  the  words  of  the  recognisance  as  taken  by  the  pro- 
thonotary, or  if  there  is  any  informality  before  the  court  or  judge, 
perhaps  the  court  ought  to  permit  it  to  toe  amended,  as  to  form  ; 
but  when  one  of  the  matters  required  is  totally  omitted,  we  do  not 
see  how  this  can  be  amended.  There  was  nothing  by  which  to 
amend.  There  was  no  approval  of  the  security  by  the  court  or  a 
judge.  The  law  requires  this;  and  I  do  not  see  how  a  court  can 
dispense  with  it.  It  would  be  prudent  in  a  defendant  who  was 
about  to  propose  bail,  to  give  notice  to  the  plaintiff  or  his  attorney  ; 
if  this  has  not  been  done,  it  would  be  prudent  in  a  judge,  if  he  has 
any  doubt  about  the  sufficiency  of  the  bail,  to  require  notice  to  be 
given  to  the  plaintiff.  If  this  is  not  done,  and  bail  are  objected  to, 
we  do  not  say  additional  bail  cannot  be  given.  Further,  the  approval 
of  the  judge  should  be  in  writing,  and  filed,  and  an  entry  of  it  on 
the  docket.  If  all  this  is  done  informality  may  be  amended.  But 
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there  must  be  a  recognisance  of  bail,  and  this  bail  must  be  approved 
by  the  court  or  a  judge,  within  the  thirty  days,  or  the  requisitions 
of  the  law  are  not  complied  with  ;  and  we  cannot  say  the  court 
below  had  anv  power  to  dispense  with  them. 

Judgment  affirmed. 

Cited  by  Counsel,  6  Whart.  345.      ||  13  Norris  254  ;  s.  c.  9  W.  N.  C.  94  ; 
2  W.  N.  C.  208.|| 

Cited  by  the  Court,  1  W.  &  S  141. 


*[PHILADELPHIA,  JANUARY  3,  1838.]  [*71 

Upper  Milford  against  Lower  Maccungie. 

CERTIORARI. 

1.  Whether  a  person  of  weak  capacity  may  gain  a  settlement  by  a  contract 
of  hiring. 

2.  Under  what  circumstances  a  settlement  by  birth  may  be  regained. 

ON  the  return  of  a  certiorari  to  the  Court  of  Quarter  Sessions 
of  Lehigh  county,  to  remove  the  proceedings  on  an  appeal  by  the 
overseers  of  the  poor  of  the  township  of  Upper  Milford,  against 
the  overseers  of  the  poor  of  the  township  of  Lower  Maccungie, 
the  following  facts  appeared : 

On  the  10th  of  January  1837,  on  application  of  the  overseers 
of  Upper  Milford,  Peter  Cooper  and  Philip  Person,  Esqs.,  justices 
of  the  peace,  granted  an  order  for  the  removal  of  Gertraut  Weaver, 
as  a  pauper,  from  the  township  of  Upper  Milford  to  the  township 
of  Lower  Maccungie,  in  the  county  of  Lehigh.  From  this  order 
the  overseers  of  the  poor  of  Lower  Maccungie  appealed  to  the 
Court  of  Quarter  Sessions  of  the  said  county — in  which  court 
Jacob  Dillinger,  Esq.,  was  by  consent,  appointed  commissioner  to 
take  testimony  ;  and  he  returned  the  following  depositions : 

Barbara  Grandykowski,  sworn. — "  About  eight  years  ago,  Ger- 
traut Weaver  the  pauper  came  to  live  with  us.  My  husband, 
Frederick  Grandykowski,  was  then  living.  We  lived  in  Lower 
Maccungie  township,  Lehigh  county.  She  had  previously  lived 
with  her  brother  Jacob  Weaver.  She  was  poor,  and  we  had  no 
children  and  no  girl.  Her  brother  >  was  lame.  We  went  and 
brought  her.  We  told  her  she  should  come  and  live  with  us,  and 
work  for  us  a  while  ;  we  would  give  her  her  boarding  and  clothes. 
She  came  and  lived  with  us  for  about  a  year  and  a  half  in  Lower 
Maccungie  township.  She  worked  a  little.  She  earned  her  victuals. 
We  gave  her  her  boarding  and  her  clothing,  what  she  wanted. 
We  gave  her  a  linen  gown,  stockings  and  shoes.  She  went  from 
our  house  to  John  Breinig's,  in  Upper  Milford.  WTe  had  no  bar- 
gain. I  merely  told  her  we  would  give  her  her  boarding  and  cloth- 
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ing.  She  lived  with  us  about  one  year  and  a  half.  I  gave  her 
these  things  out  of  friendship,  so  that  she  should  not  be  so  much 
*721  °^  a  Cnar8e  to  her  ""brother.  She  might  have  been  able 
perhaps  to  earn  victuals  and  clothes  at  that  time.  She  had 
no*,  her  understanding." 

Jacob  Shuler,  affirmed. — "  I  live  in  Lower  Maccungie  township, 
Lehigh  county.  Gertraut  Weaver  came  to  live  with  me  in  1830, 
and  staid  with  me  a  little  better  than  a  year.  She  then  left  me, 
staid  away  from  spring  to  fall,  and  came  back  again ;  told  me  she 
had  no  home,  and  would  stay  with  me  again.  I  kept  her.  I  told 
her  sometimes  to  go  away,  but  she  did  not  go,  and  staid  with  me 
till  within  three  months  from  this  time  last  past.  I  gave  her  some 
clothes,  such  as  her  sister  did  not  give  her,  and  what  she  was 
obliged  to  have.  Her  sister  in  Philadelphia  told  me  to  keep  her  ; 
she  would  send  her  clothes.  She  did  send  her  some.  I  kept  her 
out  of  friendship  for  her  mother  and  sister.  She  worked  what  she 
was  able.  She  cannot  do  all  kinds  of  work.  She  is  not  fit  to  do 
housework,  except  to  sweep.  She  can  work  in  the  field  a  little,  if 
she  has  company  to  work  with.  I  do  not  think  that  she  has  her 
senses,  or  that  she  is  fit  to  make  a  bargain.  She  sometimes  would 
set  the  table  for  our  family,  when  we  were  alone,  but  when  we  had 
strangers  she  could  not  tell  how  many  plates  to  set  even  when  she 
was  told  the  number.  We  had  no  bargain  of  any  kind,  or  for  any 
time.  I  did  not  promise  her  sister  that  I  would  keep  Gertraut. 
I  had  no  bargain." 

Sarah  Meyer,  sworn. — "  I  live  in  Upper  Milford ;  Gertraut  Wea- 
ver served  with  us.  The  mother  of  Gertraut  took  her  to  the  over- 
seers. Hagenbach,  one  of  the  overseers  of  Milford,  bound  her 
to  us.  I  think  she  was  eight  years  old,  and  staid  with  us  till  she 
was  eighteen.  We  lived  in  Upper  Milford  all  the  time.  We  had 
a  written  agreement,  (indenture).  We  gave  her  a  bed,  chest,  spin- 
ning wheel — sent  her  to  the  Lord's  supper,  to  school,  and  gave  her 
a  freedom  suit.  She  was  not  a  smart  girl ;  she  could  not  work 
well.  She  served  her  time  out.  I  don't  think  she  is  fit  to  make 
a  bargain,  or  to  testify  under  oath.  I  don't  know  how  long  ago  it 
was  that  she  became  free,  and  left  us." 

Maricha  Weaver,  sworn. — "  I  live  in  Upper  Milford  township. 
Gertraut  will  be  thirty-seven  years  old  next  harvest.  Gertraut 
was  born  in  Upper  Milford  township.  She  was  eight  years  old 
when  she  was  bound  to  Abraham  Meyer,  of  Upper  Milford,  by 
the  overseers  of  Milford  township.  We  lived  in  Maccungie  then. 
We  lived  in  Maccungie  about  seven  years  before  she  was  bound. 
She  was  a  small  child  when  we  moved  from  Upper  Milford  to  Mac- 
cungie. I  don't  think  she  is  as  she  ought  to  be  in  respect  to  her 
understanding.  We  never  hired  her  to  any  body  in  Maccungie. 
She  was  at  Shuler's  in  Maccungie  a  good  while  before  I  knew  that 
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she  was  there.  I  had  a  bargain  for  a  short  time,  a  few  months, 
after  she  was  free,  with  William  Meyer  in  Upper  Milford  for  Ger- 
traut.  I  think  Meyer  was  to  give  her  two  dollars  a  month.  I  got 
no  money.  She  got  it  in  clothes.  We  did  *not  own  any  r*7Q 
land  in  Maccungie,  but  in  Upper  Milford  township  we  *- 
owned  some.  My  husband's  name  was  John  Weaver." 

Clarissa  Breinig,  sworn. — "  Gertraut  Weaver  lived  with  us 
about  one  year  and  a  half.  She  came  to  our  house  from  Grandi- 
nowski's.  We  lived  in  Upper  Milford  township.  This  was  about 
seven  years  ago.  We  had  no  bargain  with  her.  We  wanted  a  girl 
then,  and  the  neighbors  told  us  to  get  her.  We  gave  her  boarding 
and  some  clothing — such  as  frocks,  shirts,  &c.  We  gave  her  no 
money.  She  went  from  our  house  to  Shuler's.  We  did  not  fetch 
her.  We  sent  her  word  to  come.  I  am  not  related  to  her.  I 
don't  think  she  has  her  understanding.  She  is  troublesome  in  the 
family — not  better  than  a  small  girl.  I  was  glad  to  let  her  go  away, 
but  would  have  kept  her  longer  if  no  one  had  taken  her  away." 

Conrad  Meyer,  sworn : — "  Gertraut  Weaver,  the  pauper,  lived 
at  our  house  once  with  my  father.  What  she  got,  I  don't  know. 
I  think  she  got  a  bed.  She  was  bound  by  indenture.  I  don't 
know  how  long  ago  it  was.  I  was  young  yet.  I  don't  think  she 
has  her  understanding  as  she  ought  to  have.  She  was  always  so." 

Henry  Eisenhart,  sworn : — "  I  know  Gertraut  Weaver.  She 
lived  at  Shuler's,  in  Maccungie  township,  a  good  while.  She  came 
to  my  house  often.  I  live  in  Lower  Maccungie  township.  I  don't 
think  she  is  competent  to  take  an  oath.  She  has  not  her  under- 
standing as  she  ought  to  have.  She  can't  make  a  bargain.  I 
don't  know  that  she  ever  worked  for  me.  She  was  sometimes  sent 
to  my  store.  She  came  to  my  house  often  without  business.  She 
would  play  with  the  children." 

On  the  2d  of  February  1837,  the  Court  of  Quarter  Sessions 
quashed  the  order  of  removal,  with  costs  and  charges  to  the 
appellants. 

The  overseers  of  the  poor  of  Upper  Milford  township  thereupon 
sued  out  the  present  certiorari,  and  assigned  the  following  error  in 
the  judgment  of  the  court  below  : 

"  That  the  evidence  established  a  settlement  by  hiring  and  ser- 
vice in  the  township  of  Lower  Maccungie ;  and  the  court  should 
therefore  have  confirmed  the  order  of  removal  instead  of  quashing 
the  same." 

Mr.  Porter,  for  the  appellants,  contended,  that  the  evidence 
proved  that  a  settlement  was  gained  by  the  pauper  in  Lower  Mac- 
cungie township.  The  act  of  1836  declares  that  a  settlement 
may  be  gained  "  by  any  unmarried  person  not  having  a  child,  who 
shall  be  lawfully  bound  or  hired  as  a  servant  within  the  district, 
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and  shall  continue  in  such  service  during  one  whole  year."  The 
former  Act  of  Assembly  and  the  British  statutes  use  nearly  the  same 
language.  It  is  settled  that  it  is  not  necessary  that  the  hiring 
^- ,-.  should  be  expressly  for  the  *term  of  a  year,  if  the  service 
was  for  that  time.  The  objection  here  was  to  the  want  of 
capacity  on  the  part  of  the  pauper  to  make  a  contract.  But  per- 
sons of  weak  capacity  may  make  contracts  for  their  own  benefit ; 
and  where  they  have  made  such  contracts  and  performed  their  part, 
they  have  been  enforced.  Chitty  on  Contracts  30,  256 ;  Bagster 
v.  Earl  of  Portsmouth,  5  B.  &  C.  170 ;  Tioga  v.  Lawrence,  2 
Watts  43.  The  evidence  shows  a  sufficient  hiring.  It  is  not 
necessary  that  there  should  be  a  contract  in  writing,  nor  any  formal 
stipulations.  A  contract  may  be  implied  from  the  fact  of  service. 
Gregory  Stoke  v.  Bedminster,  2  Bolt's  P.  L.  183;  Rex  v.  Thames 
Ditton,  4  Douglas  300;  2  Bott,  209;  Caldwell's  P.  L.  516; 
Burrow's  Settl.  Cas.,  no.  107,  p.  299,  no.  160,  p.  502 ;  Rex  v. 
Chertsey,  2  Term  Rep.  37. 

Mr.  Davis  and  Mr.  Scott,  for  the  appellees. — The  pauper  was 
born  in  Upper  Milford,  and  served  an  apprenticeship  there,  and 
her  parents  owned  land  in  that  township.  That  was  the  place  of 
her  original  settlement ;  and  the  evidence  does  not  show  that  she 
gained  any  other  settlement.  It  is  clear  that  she  had  not  sufficient 
capacity  to  make  a  contract.  She  could  not  have  been  compelled 
to  perform  her  part,  if  any  was  made.  The  case  of  an  infant  is 
not  analogous ;  since  the  township  which  binds  him  is  capable  of 
contracting. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — It  does  not  seem  to  be  necessary  to  decide  under 
what  circumstances,  in  all  cases,  an  idiot  may  acquire  a  settlement 
by  hiring.  Cases  may  occur  in  which  there  will  be  difficulty. 
The  pauper,  in  this  case,  had  a  settlement  in  Upper  Milford.  This 
is  admitted.  But  it  is  said  she  afterwards  acquired  a  settlement  in 
Lower  Maccungie  by  living  with  Grandinowski  more  than  a  year ; 
and  that  he  gave  her  her  victuals  and  clothes  for  her  labor.  If  we 
admit  that  this  gave  her  a  settlement,  we  next  find  her  more  than 
a  year  in  Upper  Milford  at  Breinig's — and  here  again  she  receives 
food  and  clothing  for  her  services.  This  brings  her  settlement 
again  to  Milford.  There  is  no  pretence  of  any  hiring  after  this. 
She  went  to  Shuler's  because  she  had  no  place  at  which  to  stay ; 
he  received  her,  either  from  charity,  or  from  a  promise  of  partial 
compensation  from  her  sister.  He  wished  her  to  go  away.  She 
had  no  place  to  which  to  go,  until  she  was  delivered  to  the  over- 
seers on  his  declaring  longer  to  deep  her.  That  she  was  in  Lower 
Maccungie  when  relief  was  first  necessary,  might  be  a  reason  for 
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present  relief.     The  place  of  residence  is  found,  and  to  that  she 
must  be  sent.     The  decision  of  the  court  is  affirmed. 

Order  affirmed. 

Cited  by  Counsel,  8  Wright  61. 

||  See  as  to  an  idiot's  settlement :   Shippen  ».  Gaines,  17  Penn.  St.  38  ; 
Wayne  Township  v.  Jersey  Shore,  32  Smith  264.J] 
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Adams  against  Columbian  Steamboat  Company. 

IN   ERROR. 

1.  The  book  of  original  entries  of  a  party  claiming  for  goods  sold,  or  work 
and  labor  done,  is  not  the  best  or  only  evidence  of  the  claim  ;  which  may  be 
proved  aliunde. 

2.  In  an  action  for  goods  sold  and  delivered,  it  is  not  necessary  to  prove 
an  express  promise  on  the  part  of  the  vendee  to  pay  for  the  goods. 

3.  A  judge  cannot  be  required  to  charge  the  jury  as  to  the  sufficiency  of 
the  evidence  to  support  the  plaintiff's  claim. 

THIS  was  a  writ  of  error  to  the  District  Court  for  the  City  and 
County  of  Philadelphia,  to  remove  the  record  of  an  action  on  the 
case,  brought  to  March  Term  1835,  by  The  Columbian  Steam- 
boat Company  against  John  S.  Adams. 

The  plaintiffs  filed  in  the  court  below,  shortly  after  the  return  of 
the  writ,  a  copy  of  certain  book  entries,  upon  which  the  action  was 
brought,  conformably  to  the  provisions  of  the  act  of  1835,  as 
follows : — 

"  Mr.  John  S.  Adams, 

To  the  Columbian  Steamboat  Company,  Dr. 
1833. 
July  15.  To  cash  paid  Mrs.  Wilson  for  a  signal,  in  place 

of  one  taken  by  you,  and  not  returned,  $20 

do       To  a  sorrel  mare,  36 

To  64  J  cords  of  wood,  at  $4  257 

313 

To  interest  from  July  15,  1833. 
1834. 

Aug.  To  two  horses,  at  $40, 

To  one     do 


Interest  on  $80  from  Sept.  1,  1834. 
45  from  Oct.  1,  1834." 
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*7£-i         *The  defendant  filed  an  affidavit  of  defence,  and  the  plain- 
tiffs afterwards  declared  in  assumpsit,  for  goods  sold  and 
delivered,  and  the  other  money  counts. 

The  defendant  pleaded  non  assumpsit  and  payment,  with  set  off, 
and  leave,  &c. ;  and  afterwards  a  special  plea,  stating  in  substance 
that  the  horses  mentioned  in  the  plaintiffs'  statement  were  bought 
for  another  company ;  and  that  the  plaintiffs  agreed  to  look  to  that 
other  company  for  payment. 

Upon  these  issues,  the  case  was  tried  before  Jones,  J.,  on  the 
27th  of  May  1836,  when  the  plaintiffs  gave  evidence  to  prove  that 
the  defendant  had  borrowed  a  flag  belonging  to  them,  which  had 
not  been  returned ;  and  had  obtained,  by  permission  of  the  plain- 
tiffs' agents,  from  a  shed  at  Bordentown,  where  the  wood  of  the 
plaintiffs  was  piled,  a  number  of  cords  of  wood,  amounting  alto- 
gether to  sixty-one  cords  and  a  quarter.  They  also  proved,  by  a 
witness,  the  purchase  by  the  defendant  of  a  sorrel  mare,  a  grey 
horse  and  grey  mare,  and  afterwards  of  a  bay  horse.  On  his  cross- 
examination,  this  witness  said, 

"  The  two  horses  were  bought  in  1833.  Adams  was  to  send 
the  money  when  he  took  the  horses.  He  did  not  do  so.  I  saw 
Adams ;  he  asked  if  he  was  to  pay  the  money  to  me  or  to  the  com- 
pany. I  told  him  I  would  let  him  know.  I  did  not  know  but  that 
Adams  was  to  pay  the  money.  I  did  not  know  they  were  bought 
by  Adams  for  the  People's  Line  to  Baltimore.  I  suspected  they 
were  to  go  to  that  company.  Adams  had  told  me  he  was  acting  for 
that  company,  and  this  was  my  reason  for  suspecting  it.  He  after- 
wards told  me  so  expressly.  Adams  had  told  me,  before  he  bought 
the  horses,  that  he  was  acting  for  that  company,  but  afterwards 
told  me  the  company  were  failing,  but  that  he  would  pay  me  for 
the  horses  ;  that  that  had  nothing  to  do  with  it.  I  don't  recollect 
telling  the  plaintiffs  that  Adams  had  bought  the  horses  for  the 
People's  Line.  Adams  often  told  me  that  he  bought  the  sorrel 
mare  for  his  own  use.  Adams  acted  as  agent  for  plaintiffs,  and 
the  People's  Line  to  Baltimore.  I  may  have  heard  the  directors 
of  the  Columbian  Steamboat  Company  say  that  Adams  bought 
wood  for  the  company."  (Re-examined  in  chief.  Memorandum 
shown,  dated  November  llth  1834,  being  an  order  drawn  by  wit- 
ness on  defendant,  and  directing  him  to  pay  eighty  dollars,  on 
account  of  two  horses  bought  of  him.)  "Mr.  Adams  told  me  he 
had  bought  a  certain  bay  horse  from  Mr.  Richardson.  Richardson 
was  said  to  be  a  director  of  the  company,  and  acted  as  such.  I  think 
he  said  he  bought  it  cheap,  forty-five  dollars,  very  cheap,  worth 
both  the  others.  I  know  Mr.  Richardson.  I  have  been  at  his 
house  in  the  city.  Went  under  the  direction  of  Richardson,  as 
director." 
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*The  plaintiffs'  counsel  then  produced  a  notice,  proved  to 
have  been  served  on  Thomas  Armstrong,  Jr.,  Esqr.,  the 
defendant's  counsel,  as  follows  : — 

"  Columbian  Steamboat  Company  v.  Adams. 
Dear  Sir, 

In  addition  to  the  claim  stated  in  our  book-entries  as  filed,  we 
shall  also,  in  the  above  suit,  ask  ninety-six  dollars,  as  the  price  o'f 
a  horse  sold  by  the  plaintiffs,  which  sum  defendant  received  in 
February  1831,  or  thereabouts,  to  the  use  of  the  plaintiffs. 

Yours  truly, 

HENRY  J.  WILLIAMS, 

January  5,  1836. 
THOMAS  ARMSTRONG,  JR.,  Esq." 

And  then  offered  John  Foreman  as  a  witness  to  prove  the  said 
claim,  which  being  objected  to  by  the  defendant's  counsel,  on  the 
ground  that  the  claim  was  not  included  among  the  book-entries,  as 
filed  in  court,  and  that  the  plaintiffs  were  not  permitted  to  go 
beyond  their  bill  filed.  The  court  sustained  the  objection,  and  the 
witness  was  withdrawn.  The  plaintiffs  then  closed  their  case. 

The  defendant's  counsel  then  called  on  the  plaintiffs  to  produce 
their  book  of  original  entries,  which,  being  produced,  the  following 
entries  were  read  to  the  jury,  as  referring  to  the  plaintiffs'  demand 
in  this  suit,  in  the  words  following : 

"  Philadelphia,  Aug.  2,  1833.     J.  S.  Adams,  $20 

4  Dec.  1833.  J.  S.  Adams  for  sorrel  mare,       36 
J.  S.  Adams  Dr.  to  Steamboat  Phila.  66  j 

cords  of  wood,  at  $4  257 

Phila.  January  1835.  John  S.  Adams  Dr.  to  stages  of  this 
company,  for  two  horses  had  in  August 
last,  80 

One  horse  had  in  September,  45" 

The  defendant's  counsel  then  requested  the  court  to  charge  the 

JUI7> 
1st.  That  if  the  book  of  entries  did  not  sustain  the  claim  filed, 

the  plaintiff  cannot  recover. 

2d.  For  that  the  plaintiffs  must  show  for  whose  use  the  flag  was 
wanted,  and  that  they  cannot  recover  the  cash  paid  for  a  flag  to 
replace  it. 

*3d.  That  as  to  the  demand  for  sixty-four  and  a  quarter     r*7o 
cords  of  wood,  the  books  do  not  prove  it,  and  that,  on  the 
oral  evidence,  the  plaintiffs  cannot  recover  for  more  than  twelve 
and  a  quarter  cords,  if  for  any. 
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4th.  That  as  to  the  two  horses,  the  company  cannot  recover, 
because  the  defendant  was  the  agent  of  the  People's  Line  Com- 
pany, and  the  charge  in  the  books  was  not  made  till  long  after  the 
tinje  they  were  alleged  to  have  been  bought  by  the  defendant." 

The  defendant  also  requested  the  court  to  charge  that  the  books 
of  original  entries  were  not  sufficient  to  sustain  the  plaintiff's 
claim ;  and  that  supposing  no  other  evidence  had  been  produced 
by  the  plaintiffs,  they  could  not  recover. 

But  the  court  answered,  "  that  the  books  of  original  entries  were 
not  produced  by  the  plaintiffs  in  making  out  their  case,  but  upon 
the  call  of  the  defendant,  and  were  given  in  evidence  by  him. 
That  the  books  of  original  entries  were  not  necessary  or  indispensa- 
ble evidence,  nor  the  best  evidence,  nor  better  evidence  of  goods 
sold  and  delivered,  than  the  testimony  of  witnesses  ;  that  the  plain- 
tiffs were  allowed  to  make  out  their  case  by  their  books,  verified  on 
oath,  but  that  they  are  not  obliged  by  law  to  prove  their  case  in 
that  way.  And  as  to  so  much  of  the  defendant's  proposition  as 
was  founded  on  a  supposition,  the  court  said  the  case  supposed  was 
not  the  case  on  trial ;  other  evidence  had  been  given  besides  the 
books  of  original  entries,  and  the  court  declined  to  answer  that 
part  of  the  proposition.  And  the  court  further  charged  the  jury, 
that  the  plaintiffs  could  not  recover  the  value  of  goods  lent,  in  an 
action  for  goods  sold  and  delivered.  That  a  loan  was  of  a  differ- 
ent nature  from  a  sale,  and  that  if  the  jury  believed  the  flag  was 
lent  to  the  defendant  and  never  returned  (and  such  appeared  to 
be  the  evidence),  the  plaintiffs  could  not  recover  its  value  in  this 
action,  nor  could  they  recover  the  money  paid  by  the  plaintiffs  to 
replace  it,  unless  he  agreed  with  the  plaintiffs  that  they  should  do 
BO.  The  court  also  charged,  that  the  evidence  in  relation  to  the 
claim  for  the  sixty-four  and  a  quarter  cords  of  wood,  depended  on 
the  testimony  of  Richmond  and  Byrnes.  That  these  witnesses  testi- 
fied as  to  sixty-one  and  a  quarter  cords ;  and  if  the  jury  believed 
these  witnesses,  the  plaintiffs  might  recover  for  that  quantity. 
That  in  regard  to  the  two  horses  which  the  defendant  is  said  to 
have  bought,  as  the  agent  of  the  People's  Line,  the  defendant  was 
liable  to  pay  the  plaintiffs,  unless  he  disclosed  his  agency  at  the 
time  he  bought  them.  That  the  suspicions  of  Mr.  Stout  were  of 
no  consequence,  if  the  defendant  acted  in  his  own  name." 

The  defendant's  counsel  excepted  to  the  opinion  of  the  court ; 
and  the  jury  having  found  for  the  plaintiff,  removed  the  record  to 
this  court,  and  made  the  following  assignments  of  error : 
*7Q1          **8t'  ^nat  tne  court  below  erred  in  not  charging  the  jury 
J     as  requested  by  the  counsel  for  defendant  below. 

2d.  That  the  court  erred  in  charging  the  jury  as  to  the  effect 
of  the  testimony  of  Richmond  and  Byrnes. 

3d.  That  the  charge  of  the  court  as  to  the  wood  alleged  to  have 
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been  sold  by  the  plaintiffs  to  the  defendant,  should  have  been  in 
favor  of  the  defendant. 

4th.  That  the  charge  of  the  court  generally,  should  have  been 
for  the  defendant. 

5.  That  the  evidence  was  not  sufficient  to  sustain  the  plaintiffs' 
claim. 

Mr.  Fallon,  for  the  plaintiff  in  error,  cited,  Lambirth  v.  Roft,  8 
Bing.  411 ;  21  E.  C.  L.  R.  338 ;  Bell  v.  Fallen,  2  Taunt.  285 ; 
Bennett  v.  Henderson,  2  Starkie's  Rep.  550 ;  3  E.  C.  L.  R.  47 ; 
Read  v.  Hutchinson,  3  Campbell  352  ;  Pierce  v.  Drake,  15  Johns. 
475;  10  Peterdorff's  Abr.  246. 

The  court  declined  hearing  Mr.  H.  J.  Williams,  who  was  for 
the  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — In  this  action  the  plaintiffs  declared  in  assumpsit, 
for  goods  sold  and  delivered ;  for  work  done  and  materials  pro- 
vided ;  for  money  lent ;  for  money  paid  for  the  defendant ;  for 
money  had  and  received ;  and  on  an  account  stated.  It  will  be 
observed  that  this  was  a  declaration  at  common  law,  and  not  a 
statement  under  our  Act  of  Assembly. 

The  plaintiff  here,  who  was  defendant  below,  filed  an  affidavit  of 
defence,  and  pleaded  non  assumpsit,  payment,  and  a  set  off,  and 
another  special  plea.  There  was  no  statement  by  the  plantiffs,  nor 
counter-statement  by  the  defendant,  or  if  any  such  they  were  super- 
added  to  the  narr.  and  plea.  The  plaintiff  filed  a  specification 
of  the  items  claimed  by  him.  The  first  of  these  was  a  flag  bor- 
rowed by  him  and  not  returned,  $20 ;  and  three  of  the  items  were 
for  the  prices  of  three  horses  sold  to  the  defendant,  at  dates  speci- 
fied, and  for  prices  specified.  The  principal  charge  was  for  wood 
sold  at  different  times.  The  plaintiffs  did  not  before  the  jury  rely 
on  their  books,  but  called  witnesses  to  support  the  several  charges, 
and  did  give  evidence  as  to  each  of  them.  They  then  offered  evi- 
dence as  to  another  horse  sold,  not  in  the  account  filed.  This  the 
court  rejected. 

The  defendant's  counsel  then  called  on  the  plaintiffs  to  produce 
their  book  of  original  entries,  and  it  was  produced,  and  read  to 
the  jury.  *The  defendants  after  reading  this  closed,  and  r*oQ 
requested  the  court  to  charge  the  jury,  first,  That  if  the  ^ 
plaintiff's  books  did  not  sustain  the  claim,  the  plaintiff  could  not 
recover. 

The  second,  related  to  the  flag  borrowed  and  not  returned ;  this, 
the  court  told  the  jury  could  not  be  recovered  in  this  action. 

The  third  in  substance  was,  that  the  books  did  not  prove  it, 
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being  only  one  charge  of  66J  cords,  and  the  proof  was  of  the 
delivery  at  sundry  times  in  lesser  quantities,  and  the  proof  did  not 
amount  to  so  many  cords. 

The  fourth,  that  the  two  horses  were  sold  to  the  defendant  as 
the  agent  of  another  company,  and  that  he  was  not  personally 
liable.  As  the  court  was  requested  to  charge  that  the  books  of 
original  entries  were  not  sufficient  to  support  the  plaintiffs'  claim, 
and  supposing  no  other  evidence  had  been  given,  the  plaintiffs  could 
not  recover. 

The  judge  charged  the  jury  in  substance  as  follows: — (here  the 
judge  stated  the  remarks  of  the  court  below  already  given.) 

The  last  part  of  it  as  to  the  liability  of  the  defendants  for  the 
two  horses,  was  more  favorable  to  the  defendant  than  the  testimony 
— which  was — "  the  two  horses  were  bought  in  1833.  Adams  was 
to  send  me  the  money  when  he  took  the  horses.  He  did  not  do  so. 
I  did  not  know  but  that  Adams  was  to  pay  the  money.  I  did  not 
know  they  were  bought  by  Adams  for  the  People's  Line  to  Balti- 
more. I  suspected  they  were  to  go  to  that  company.  Adams  had 
told  me  he  was  acting  for  that  company,  and  this  was  my  reason 
for  suspecting  it.  He  afterwards  told  me  so  expressly.  Adams 
had  told  me  before  he  bought  the  horses,  that  he  was  acting  for 
that  company.  But  afterwards  he  told  me  the  company  were  fail- 
ing, but  he  would  pay  me  for  the  horses :  that  that  had  nothing  to 
do  with  it."  This  was  the  testimony  of  plaintiffs'  agent  who  sold 
the  horses.  And  the  express  declaration  by  Adams  to  him,  that 
he  (Adams)  would  pay,  would  have  put  the  case  on  strong  grounds 
for  the  plaintiffs.  This  declaration  of  Adams  was  calculated  to 
prevent  the  plaintiffs  from  using  exertions  to  save  themselves  from 
a  failing  debtor,  by  the  assurance  that  Adams  individually  would 
pay  ;  besides  there  was  no  proof  that  the  horses  were  ever  given  to 
the  People's  Line,  or  used  by  them. 

There  is  nothing  in  the  charge  of  the  court  of  which  the  defend- 
ant had  caijse  to  complain.  How  did  the  books  of  original  entry 
of  a  shopkeeper,  or  mechanic,  or  laborer,  or  merchant,  become  evi- 
dence ?  Was  it  not  from  necessity  ?  The  human  memory  could 
not  retain  all  the  items  of  the  account,  and  dates,  and  prices,  and 
debtors — and  entries  at  the  time  were  necessarily  admitted,  because 
the  sale  and  delivery  in  most  cases  could  not  otherwise  be  proved. 
When  the  agent  or  clerk  can,  from  his  memory,  state  the  sale,  and 
date,  and  price,  and  purchaser,  the  book  which  is  admitted  to  sup- 
ply the  defect  of  memory  is  not  necessary.  I  do  not  speak  of  a  case 
where  the  book  of  entries  at  the  time,  and  memory  differ.  Here 
*oi-i  *they  agree  except  as  to  two  cords  of  wood ;  and  as  to  these 
J  the  charge  was  favorable  to  the  defendant. 

As  to  the  last  error  assigned,  that  the  court  ought  to  have  told 
the  jury,  the  evidence  was  not  sufficient  to  sustain  the  plaintiffs 
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action.  It  is  a  mistake,  as  it  appears  to  me,  of  the  vital  princi- 
ple of  trial  by  jury.  The  court  decides  matters  of  law  ;  the  jury 
matters  of  fact.  In  this  case,  witnesses  proved  every  item  of  the 
claim.  To  be  sure,  except  as  to  the  two  horses,  there  was  no 
express  promise  to  pay  ;  but  where  the  buyer  is  known,  and  is  in 
good  credit,  what  merchant,  or  mechanic,  or  auctioneer,  asks  the 
purchaser  if  he  will  pay  ?  Or  who  ever  did  more  than  order  the 
article,  or  bid  at  the  auction  ?  The  transaction  includes  the  promise 
to  pay,  if  the  article  is  obtained.  I  will  not  say  it  is  inferred. 
Though  nothing  is  said,  the  transaction  is  itself  a  promise,  as  dis- 
tinctly understood  as  if  uttered;  but  if  it  was  an  inference,  still  it 
is  for  the  jury  and  not  for  the  judge.1  This  is  proved  by  another 
principle  of  law:  if  you  demur  to  parol  evidence,  you  must  dis- 
tinctly admit  all  the  facts  testified  to  by  the  witnesses  of  the  other 
party,  and  all  that  a  jury  may  fairly  infer  from  the  facts  proved.2 
Inferences  from  facts  are  for  a  jury. 

Judgment  affirmed. 

Cited  by  Counsel,  1  W.  &  S.  415  ;  2  Harris  480.     ||  2  W.  N.  C.  174.|| 
1  See  6  Barr  186  ;  9  Id.  174.  » See  post  400. 
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Comfort  against  Leland. 


1.  Where  an  act  of  incorporation  provided  that  each  member  should  pay 
to  the  trustees,  for  the  time  being,  of  a  certain  corporation  his  proportion  of 
certain   expenses,  and  declared  that  the  trustees  should  have  power  to  sue 
for  and  recover  the  same,  it  was  held,  that  the  action  against  a  member  for 
his  proportion  of  the  expenses,  ought  to  be  brought  in  the  name  of  the  trus- 
tees, and  that  they  might  declare  both  in  their  natural  and  official  capacities. 

2.  Where  an  act  of  incorporation  of  a  certain  meadow  company  authorized 
the  assessment  of  certain  rates  upon  each  member,  "  his  heirs  and  successors," 
in  respect  to  his  land  ;  it  was  held,  in  an  action  against  a  person  who  had 
purchased  the  land  of  one  of  the  ^original  corporators,  that  the 

books  of  the  corporation  were  admissible  in  evidence  against  him      [*82 
to  prove  the  amount  of  the  assessment,  and  his  proportion  thereof. 

3.  The  4th  section  of  the  act  of  20th  March*  1810,  which  provides  that 
appeals  from  the  decisions  or  orders  of  two  justices,  shall  be  decided  on  the 
facts  and  merits  only,  was  intended  to  apply  to  the  case  of  an  appeal  from 
the  judgment  of  one  justice,  in  a  civil  suit  or  proceeding. 

4.  Where  an  action  wag  brought  before  a  justice  of  the  peace  in  the  name 
of  A.  B.,  "  Treasurer  of  the  Penn's  Manor  Meadow  Company,"  it  was  held, 
that  the  plaintiff  had  a  right  on  the  appeal  to  amend  by  substituting  the 
trustees  of  the  company  as  plaintiffs,  so  as  to  conform  to  the  act  of  incor- 
poration :  and  that  it  was  error  to  refuse  the  amendment. 

3  WlIARTON— 6  81 


82  SUPREME  COURT  [Dec.  Term, 

[Comfort  v.  Leland.] 

THIS  was  a  writ  of  error  to  the  Court  of  Common  Pleas,  of  the 
county  of  Bucks,  to  remove  the  record  of  an  action  brought  by 
Moses  Comfort,  treasurer  of  "  The  Penn's  Manor  Meadow  Com- 
pany," against  Joseph  Leland. 

The  case  came  into  the  court  below,  by  appeal  from  the  judg- 
ment of  a  justice  of  the  peace,  in  an  action  brought  by  the  same 
plaintiff  against  the  same  defendant,  to  recover  the  sum  of  $79.19, 
the  amount  of  a  tax  alleged  to  be  due  by  the  defendant  to  the 
Penn's  Manor  Meadow  Company,  in  respect  to  the  land  held  by 
him  in  that  meadow,  subject  to  the  assessments  laid  by  the  authority 
of  the  company. 

"  The  Penn's  Manor  Meadow  Company,"  was  incorporated  by 
an  Act  of  Assembly  passed  on  the  4th  of  March  1815.  The  first 
section  declared,  that  certain  persons  therein  named,  and  their  suc- 
cessors, should  thereafter  be  a  body  politic  and  corporate,  &c.  The 
2d  section  declared,  that  each  member,  his  heirs  and  successors, 
should  pay  to  the  trustees  for  the  time  being  his  proportion  of 
expenses  incurred,  &c.  The  4th  section  provided  for  the  annual 
appointment  of  trustees,  and  authorized  the  making  of  by-laws,  &c. 
The  oth  section,  authorized  the  trustees  to  make  an  assessment  of 
the  expenses  of  making  and  keeping  up  the  dykes,  and  declared 
that  the  said  trustees  should  have  power  to  sue  for  and  recover  the 
same. 

In  the  Court  of  Common  Pleas,  the  plaintiff  declared  for  money 
had  and  received,  &c. ;  and  the  defendant  pleaded  non  assumpsit ; 
which  declaration  and  plea  were  in  accordance  with  the  rules  of 
the  said  court,  regulating  appeals  from  justices  of  the  peace. 
Afterwards  on  the  12th  of  December  1836,  a  new  declaration  was 
filed,  in  the  names  of  the  trustees  of  the  Penn's  Manor  Meadow 
Company. 

The  issue  came  to  be  tried  at  December  term  1836,  when,  after 
the  jury  had  been  empannelled,  but  before  they  were  sworn,  the 
plaintiffs  counsel  moved  to  substitute  on  the  record  as  plaintiffs,  in 
*QO-|  *the  room  of  Moses  Comfort,  Jun.,  treasurer  of  the  Penn's 
Manor  Meadow  Company,  the  names  of  Samuel  Crozier, 
Robert  Crozier,  and  William  Taylor,  "  trustees  of  the  Penn's 
Manor  Meadow  Company,"  on  the  ground  of  informality  in 
bringing  the  suit  before  the  justice.  The  court,  however,  refused 
to  allow  the  amendment.  The  counsel  for  the  plaintiff  thereupon 
filed  a  paper  of  record  in  the  cause,  suggesting  that  the  suit  had 
been  informally  brought  before  the  justice,  in  the  name  of  Moses 
Comfort,  treasurer  of  the  Penn's  Manor  Meadow  Company,  and 
substituting  on  the  record  the  names  of  Samuel  Crozier,  Robert 
Crozier  and  William  Taylor,  trustees  of  the  Penn's  Manor  Meadow 
Company. 

The  jury  were  then  sworn  or  affirmed,  to  trv  the  issue  between 
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Moses  Comfort,  Jr.,  treasurer  of  the  Perm's  Manor  Meadow  Com- 
pany, and  Joseph  Leland.  The  counsel  for  the  plaintiff  to  main- 
tain the  issue  on  his  part  gave  in  evidence  the  act  of  incorporation 
of  the  Penn's  Manor  Meadow  Company. 

And  for  the  purpose  of  showing  that  the  defendant  was  the  suc- 
cessor of  Charles  Ellet,  one  of  the  corporators  named  in  the  act, 
the  plaintiff  gave  in  evidence  a  deed,  acknowledged  the  twenty- 
ninth  day  of  December,  A.  D.  1823,  by  which  the  said  Charles 
Ellet  and  wife,  conveyed  to  the  said  Joseph  Leland,  his  plantation 
or  tract  of  land,  situate  in  Pennsbury  Manor,  Falls  township,  Bucks 
county,  containing  one  hundred  and  thirty-five  acres. 

The  plaintiff  further  proved  by  the  testimony  of  one  George 
Ivins,  that  the  said  Charles  Ellet  never  owned  any  other  property 
in  Falls  township  than  the  tract  sold  to  Leland. 

The  plaintiff  having  further  proved  by  two  witnesses  that  the 
subject-matter  of  dispute  in  the  present  trial  was  the  same  as  in 
the  suit  before  the  justice,  called  Samuel  Croasdale,  who  being 
affirmed  testified  that  he  was  "  a  member  of  the  corporation  of 
Penn's  Manor  Meadow  Company,  and  that  certain  books  exhibited 
to  him  were  the  minute  book,  and  the  account  book,  of  the  Penn's 
Manor  Meadow  Company,  and  that  there  were  no  other  books  con- 
taining the  proceedings  of  the  company." 

The  counsel  for  the  plaintiff  then  offered  in  evidence  the  said 
account  book  of  the  Penn's  Manor  Meadow  Company,  and  also  the 
minute  book  of  the  Penn's  Manor  Meadow  Company,  for  the  pur- 
pose of  showing  the  amount  of  tax  assessed  by  the  corporation  upon 
the  land  held  by  Joseph  Leland;  and  also  for  the  purpose  of  show- 
ing by  the  proceedings  of  the  said  corporation,  that  Joseph  Leland 
the  defendant,  had  acted,  and  was  recognised  as  a  corporator. 
*The  defendant's  counsel  having  objected  to  the  admission  r*QA 
of  the  said  books  in  evidence,  the  court  decided  that  the 
books  of  the  corporation  were  not  evidence  against  Joseph  Leland  ; 
and  that  neither  of  the  books  offered  could  be  read  in  evidence  for 
the  plaintiff,  and  rejected  the  same:  to  which  opinion  the  counsel 
of  the  plaintiff  excepted. 

After  the  rejection  of  the  corporation  books,  no  further  testi- 
mony being  offered  by  the  plaintiff,  the  jury  returned  a  verdict  in 
favor  of  the  defendant,  and  the  plaintiff  took  a  bill  of  exceptions  ; 
and  having  sued  out  a  writ  of  error,  made  the  following  assign- 
ment of  errors  : 

1.  The  court  erred  in  refusing  the  plaintiffs  motion  to  correct 
the  informality  in  bringing  the  suit  before  the  justice,  in  the  name 
of  the  treasurer  of  the  Penn's  Manor  Meadow  Company. 

2.  The  court  erred  in  rejecting  the  corporation  books  of  the 
Penn's  Manor  Meadow  Company,  to  wit,  the  account  book  and  the 
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minute  book  of  the  company,  as  proved  by  the  testimony  of  Samuel 
Croasdale,  one  of  the  corporators." 

Mr.  Ross,  for  the  plaintiff  in  error,  cited  Lyon  v.  Chalker,  2 
Watts  14  ;  Vandeleur  v.  Graham,  2  Id.  131 ;  Bratton  v.  Seymour, 
4  id.  320. 

Mr.  Miles,  contra,  cited  Stehley  v.  Harp,  5  S.  &  R.  544  ; 
Wilson  v.  Wallace,  8  Id.  53 ;  Cline  v.  Gothart,  2  P.  &  W.  490 ; 
Kendal  v.  Lee,  Id.  485. 

KENNEDY,  J.,  delivered  the  opinion  of  the  court. 

The  question  raised  by  the  first  error  assigned  is,  ought  the 
court  below  to  have  permitted  the  plaintiff's  counsel  to  amend 
by  introducing,  both  in  their  natural  and  official  capacities,  the 
trustees  of  "The  Penn's  Manor  Meadow  Company,"  upon  the 
record,  as  plaintiffs  in  the  action,  instead  of  "  Moses  Comfort, 
treasurer,"  of  the  said  company,  in  whose  name  it  was  brought 
before  the  justice.  This  question  seems  to  present  two  others, — 
first.  Was  the  amendment  proper  and  necessary,  in  order  to 
bring  before  the  court  and  jury  the  real  cause  of  action  and  the 
merits  of  the  claim  sued  for  ?  And  second.  If  so,  was  the 
court,  under  the  Act  of  Assembly,  bound  to  allow  it?  At  first 
I  was  mcfined  to  think,  that  the  action  ought  to  have  been 
brought  in  the  corporate  name  of  the  company,  to  wit,  "  The 
Penn's  Manor  Meadow  Company,"  and  therefore  the  amend- 
ment asked  for  would  not  have  helped  the  plaintiff.  But 
upon  a  more  close  and  attentive  reading  of  the  Act  of  Assem- 
bly incorporating  the  company,  upon  the  authority  of  which, 
^--i  *it  is  claimed  that  this  action  was  brought,  and  that  the 
defendant  is  liable  to  pay,  I  have  come  to  the  conclusion 
that,  if  the  cause  of  action,  for  which  the  suit  was  brought,  does 
exist,  it  can  only  be  sustained  in  the  name  of  the  trustees  of  the 
company  ;  and  that  they  may  declare  both  in  their  natural  and 
official  capacities.  This  action,  it  must  be  observed,  waa  brought 
to  recover  from  the  defendant  his  proportion  of  the  expenses  in- 
curred, as  it  is  alleged,  by  the  trustees,  in  ditching  and  draining 
the  Penn's  Manor  Meadow ;  which  being  as  it  would  seem,  at  least 
in  part,  a  marsh,  was  the  occasion  of  the  company,  as  the  owners 
thereof,  being  incorporated,  for  the  purpose  of  reclaiming  it  from 
that  state.  By  the  second  section  of  the  act  incorporating  the 
company,  it  is  enacted,  "  that  each  member  of  the  company,  his 
heirs  and  successors,  shall  pay  to  the  trustees  for  the  time  being,  his, 
her,  or  their  proportion  of  all  expenses  incurred  or  to  be  incurred 
by  the  trustees  thereafter  named  and  their  successors  :"  and  again 
in  the  fifth  section  it  is  provided,  "  should  any  member  neglect  or 
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refuse  to  make  payment,  the  said  trustee  shall  have  power  to  sue 
for  and  recover  the  same,  and  all  other  moneys  which  shall  become 
due  to  the  company,  as  other  debts  of  the  same  amount  are  reco- 
verable." Thus  it  appears  that  the  money  in  question,  if  due  by 
the  defendant,  is  made  expressly  payable  to  the  trustees  of  the 
company  ;  and  in  case  of  refusal  or  neglect  to  pay  it,  they  are  also 
expressly  authorized  to  sue  for  and  recover  it.  If  the  act  had  not 
specified  or  shown  in  whose  name  the  action  should  be  brought  for 
the  recovery  of  the  money  here,  it  ought  unquestionably  to  have 
been  instituted  in  the  proper  corporate  name  of  the  company,  that 
is,  "  The  Penn's  Manor  Meadow  Company."  Bowdic  v.  Fennell, 
1  Wils.  235  ;  2  Kyd  on  Corp.  157  :  Ang.  &  Ames  on  Corp.  203. 
But  the  act  here  may  very  fairly  be  construed  as  having  directed 
that  the  suit  shall  be  brought  in  the  name  of  the  trustees  of  the 
company  for  the  time  being.  In  The  Chamberlain  of  London's 
Case,  5  Co.  63,  which  was  an  action  of  debt,  brought  in  the  name 
of  the  chamberlain  of  the  city  of  London,  for  a  penalty  incurred 
by  the  violation  of  an  ordinance  made  by  the  mayor,  aldermen  and 
commonalty  of  the  city,  it  was  held  that  the  action  was  well  brought 
and  might  be  maintained  in  the  name  of  the  chamberlain,  because 
the  ordinance  directed  that,  "  for  such  forfeiture  the  chamberlain 
of  the  city  of  London  for  the  time  being  should  have  an  action  of 
debt  ;"  and  he  being  the  public  officer  of  the  corporation  for  debts, 
the  appointment  of  him  to  bring  the  action  was  good.  So  in  Rol- 
lings v.  Hungerford,  determined  by  the  King's  Bench  in  3  Geo.  1, 
where  the  plaintiff,  as  chamberlain  of  Bristol,  brought  an  action 
of  debt  for  the  recovery  of  a  penalty  of  200?.  imposed  by  a  by- 
law, on  every  man  who  should  be  chosen  a  common  councilman, 
and  should  not  appear  within  a  certain  time  and  take  the  office 
upon  him,  it  was  held  that  the  action  was  well  brought,  because 
"the  chamberlain,"  necessarily  meant  "the  treasurer"  *of  r#c« 
the  corporation  ;  that  he  was  not  a  stranger,  but  a  part  of  the 
corporation  ;  and  therefore,  the  court  would  take  notice  of  the 
relation  there  was  between  them  :  cited  in  Bowdic  v.  Fennell,  1 
Wils.  235,  and  in  Kyd  on  Corp.  158.  I  also  refer  to  the  case  of 
Harris  v.  Wakeman,  Sayer's  Rep.  254,  not  merely  to  show  that 
the  suit  was  properly  brought  in  the  name  of  the  chamberlain  of 
the  city  of  Worcester,  because  the  ordinance  imposing  the  penalty 
for  which  the  action  was  brought  in  that  case,  directed  in  express 
terms  that  it  should  be  brought  in  the  name  of  the  chamberlain, 
but  to  show,  as  well  as  in  the  case  of  Rollings  v.  Hungerford,  that 
the  chamberlain  sued  both  in  his  natural  and  official  capacity.  But 
in  the  case  of  The  Master,  Wardens  and  Commonalty  of  Felt- 
makers  v.  Davis,  1  Bos.  &  Pull.  98,  the  by-law  imposing  the  fine, 
for  which  the  action  was  brought,  directed  that  it  should  "  be  paid 
to  the  Master  and  Wardens  for  the  time  being,  for  the  use  of 
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the  Master,  Wardens  and  Company ;"  and  it  was  ruled  by  the  court 
that  the  action  ought  to  have  been  brought  in  the  name  of  the 
Master  and  Wardens  alone,  as  the  fine  was  made  payable  to  them, 
though  for  the  use  of  the  corporation,  that  is,  the  Master,  Wardens 
and  Company,  in  whose  name  the  suit  was  actually  brought.  Eyre, 
Chief  Justice,  in  delivering  the  opinion  of  the  court,  says,  "  The 
Master  and  Wardens  may  bring  the  action,  and  apply  the  money 
to  the  use  of  the  company.  They  may  sue  in  the  same  manner  as 
the  chamberlain  of  London  does  for  the  corporation  of  London  ; 
and  they  would  probably  declare  both  in  their  natural  and  official 
capacities."  This  last  case,  in  terms,  meets  the  one  before  us  more 
fully  than  the  prior,  but  in  principle  is  the  same  with  them ;  and 
all  go  to  show  that  the  action  here  ought  to  have  been  brought 
in  the  name  of  the  trustees  of  the  company,  and  that  they  might 
have  declared  both  in  their  natural  and  official  capacities.  This 
case  may,  perhaps,  be  considered  still  stronger  in  favor  of  the 
suit  being  brought  in  the  name  of  the  trustees  than  the  cases 
referred  to,  because  the  money  claimed  here,  if  due  from  the 
defendant,  is  directed  by  the  act  of  incorporation  itself,  and  by 
the  very  highest  authority  in  the  state,  to  be  paid  to  the  trus- 
tees of  the  company  for  the  time  being,  which  has  been  held 
sufficient  in  the  cases  cited  to  enable  the  officers  of  the  respect- 
ive corporations  to  whom  the  moneys  therein  claimed  were  di- 
rected to  be  paid,  to  maintain  actions  in  their  own  names  for 
the  recovery  thereof,  though  only  directed  to  be  so  paid,  by  a 
by  law  or  ordinance  of  the  corporation,  who  certainly  could  not 
give  the  penalty  of  a  by-law  to  a  mere  stranger,  as,  for  instance 
"to  any  one  who  shall  sue  for  the  game,"  though  most  unques- 
tionably the  legislature  could.  Bodwic  v.  Fennell,  1  Wils.  233, 
236,  237  :  Rollings  v.  Hungerford,  and  Ellington  v.  Cheney,  there 
cited;  Totterdell  v.  Glazby,  2  Wils.  266;  2  Kyd  on  Corp.  158-9; 
Ang.  &  Ames  on  Corp.  202.  And  the  authors  of  this  last  work 
lay  it  down  as  a  conclusion  from  the  authorities  cited  above,  in 
*871  Paoe  *^03,  that,  "if  the  by-law,  as  it  may,  limits  the 
-•  penalty  to  be  recovered  by  the  chamberlain  or  treasurer 
of  the  corporation,  for  the  use  of  the  corporation,  the  action  must 
be  brought  in  the  name  of  the  chamberlain  or  treasurer."  Here 
then,  in  the  present  case,  it  is  not  only  limited  that  the  money 
shall  be  paid  to  the  trustees,  but  that  they  shall  have  power  to 
sue  for  and  recover  the  same  for  the  use  of  the  corporation.  It 
is  plain,  therefore,  that  without  such  amendment  being  first  granted 
by  the  court  below,  as  was  asked  for  by  the  counsel  of  the  plaintiff, 
the  merits  of  the  claim  in  question  could  not  be  inquired  into  and 
tried  according  to  the  rules  which  govern  trials  in  court. 

This  being  the  case,  the  next  question  is,  were  the  court  bound 
to  allow  it  ?     The  fourth  section  of  the  Act  of  Assembly,  passed  the 
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20th  of  March  1810,  for  amending  and  consolidating,   with   its 
supplements,  the  act  entitled,  "  An  Act  for  the  recovery  of  debts 
and   demands,  not  exceeding  one  hundred  dollars,  before  a  justice 
of  the  peace,  &c."     Purd.  Dig.  (by  Stroud)  581,  after  declaring 
in  what  manner  and  when  appeals  shall   be  taken  from  the  judg- 
ments of  justices  of  the  peace  to  the  Courts  of  Common   Pleas, 
provides  first,  "  that  if  the  party  appellant  shall  enter  bail  to  appeal 
within  twenty  days  after  judgment  being  given  as  aforesaid,  such 
appeal  shall  be  effectual,  in  case  such  party  appellant  shall  file  the 
transcript  of  the  record  of  the  justice  in  the  prothonotary's  office, 
on  or  before  the  first  day  of  the  next  term  of  the  Court  of  Common 
Pleas  of  the  proper  county,  after  entering  such  bail  as  aforesaid." 
And  then  it  is  provided  again,  "  That  upon  any  such  appeal  from 
the  decision,  determination  or  order  of  two  justices  of  the  peace 
to  the  Court  of  Common  Pleas  or  Court  of  Quarter  Sessions,  in 
any  county,  the  case  shall  be  decided  in  such  court  on  its  facts  and 
merits  only  ;  and  no  deficiency  of  form  or  substance  in  the  record 
or  proceeding  returned,  nor  any  mistake  in  the  form  or  name  of 
the  action,  shall  prejudice  either  party  in  the  court  to  which  the 
appeal  shall  be  made."     In  the  preceding  provisions  of  the  act,  it 
is  obvious  that  the  word  "  two"  was  inserted  through  mistake,  or 
that  something,  intended  to  have  been  introduced  previously,  was 
inadvertently  omitted ;  for  there  is  no  previous  case  of  an  appeal 
from  the  decision  of  two  justices  of  the  peace  mentioned  or  pro- 
vided for  in  the  act;  and  the  previous  words  "such  appeal"  can 
have  reference  therefore  to  no  case  of  the  kind,  and  can  only  be 
made  applicable  to  the  appeals  previously  spoken  of  in  the  act, 
which  are  appeals  from  the  judgment  of  a  single  justice ;  such  as 
the  appeal  in  the  present  case  is,  from  the  decision  of  the  justice, 
before  whom   the  action   was  brought,  to  the   court  below.     The 
whole  tenor  of  the  act,  and  the  reason  of  the  thing,  show  clearly, 
that  the   provisions  of  the  act,  recited  above,  were  intended  to  be 
applied   to  such   cases   as   the   present,   at  least,  and   possibly  to 
others.     The  legislature,  sensible  that,  for  want  of  legal   advice, 
many  errors  *and  mistakes,  not  only  in  regard  to  matters     r*Q? 
of  form,  but  of  substance,  would  be  committed  in  originat-     L 
ing  suits  and  legal  proceedings  before  justices  of  the  peace,  under 
the  extensive  jurisdiction  thereby  given  to  them  ;  and  being  also 
sensible  that  great  delay,  inconvenience  and  expense  would  neces- 
sarily arise  therefrom,  unless  some  provision  were  made,  to  render 
a   commencement  of  the  suit  or  proceeding   de  novo  on   account 
thereof  unnecessary,  therefore  as  it  may  reasonably  be  presumed, 
intended  by  what  they  have  done  to  make  it  the  duty  of  the  court 
to  which  the  case  should  be  removed  by  appeal,  to  permit  and  allow 
amendments  to  be  made,  which  should  be  proper  and  necessary 
to  enable  the  court  to  inquire  into  and  determine  the  cause  of 
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action  intended  to  be  sued  for  before  the  justice,  upon  ana 
according  to  its  merits.  According  to  this  view  of  the  matter,  it 
was  held  in  Graham  v.  Vandalore,  2  Watts  131,  which  was  an 
appeal  from  the  judgment  of  a  justice  of  the  peace  to  the  Court  of 
Common  Pleas,  that  a  declaration  drawn  and  filed  in  the  cause,  in 
the  name  of  F.  A.  Vandelore,  as  plaintiff,  was  good,  though  the 
action  was  brought  before  the  justice  in  the  name  of  William 
Piper,  agent  fur  F.  A.  Vandelore  ;  a  case  substantially  the  same 
with  the  present.  The  name  of  the  plaintiff  was  there  allowed  to 
be  changed,  but  the  same  cause  of  action  remained,  which  was  all 
that  was  asked  for  here.  The  plaintiff  being  entitled,  as  we  con- 
ceive, to  have  the  amendment  allowed,  which  he  asked  for,  under 
the  Act  of  Assembly  recited  above,  it  was  therefore  error  in  the 
court  below  to  refuse  it :  Young  v.  The  Commonwealth,  6  Binn.  88  ; 
Clymer  v.  Thomas,  7  S.  &  R.  178 ;  Glazier  v.  Lowry,  8  Id.  498 ; 
Maus  v.  Montgomery,  10  Id.  192  ;  Newlin  v.  Palmer,  11  Id.  101.1 

We  also  think  that  the  court  below  erred  in  rejecting  the  books 
of  the  corporation,  which  were  offered  to  be  read  in  evidence. 
They  were  undoubtedly  admissible  as  evidence  for  the  purpose 
of  showing  the  amount  of  the  expenses  incurred  by  the  trustees 
of  the  corporation  in  ditching  and  draining  the  Penn's  Manor 
Meadow,  and  the  proportion  thereof  which  the  defendant  had 
become  liable  to  pay,  as  it  was  alleged  by  the  plaintiffs,  by 
reason  of  his  having  purchased  and  become  the  owner  of  the 
land  of  Charles  Ellet,  situate  within  and  forming  a  part  of 
the  said  meadow,  on  account  of  which  Charles  Ellet  was  one  of  the 
original  corporators.  But  there  is  nothing  on  the  record,  which 
goes  to  show  that  the  books  would  have  been  admissible  to  prove 
more  than  this.  It  is  stated,  that  in  addition  to  proving  the  charge 
against  the  defendant,  they  were  likewise  offered  for  the  purpose 
of  proving  that  he  had  acted  as  a  corporator,  and  was  recognised 
by  the  company  as  such.  It  is  easy  to  conceive  that  the  books 
might  have  shown  that  he  was  recognised  by  the  company  as  a  cor- 
porator, but  it  is  not  quite  so  easy  to  imagine  how  they  alone  would 
have  shown  that  he  had  acted  as  such,  without  other  proof.  Entries 
*oq-i  made  therein  by  him,  upon  their  *being  proved  to  be  in  his 
J  handwriting,  might  have  shown  the  fact.  But  entries  made 
by  the  company  in  their  books,  without  his  knowledge  and  consent, 
could  not^er  se  be  received  in  evidence,  as  it  appears  to  me,  to 
prove  that  he  acted  as  a  corporator,  or  was  such.  It  is  clear  that 
he  could  not  be  made  a  member  of  the  corporation  without  his  con- 
sent ;  and  it  would  therefore  be  unreasonable  to  receive  as  evidence 
of  the  fact,  things  of  which  it  was  not  made  to  appear,  that  he  had 
any  previous  knowledge  and  given  his  assent  to.  If.  however,  it 
be  so,  that  the  defendant  has  become  the  purchaser  and  the  owner 

1  See  post  423  ;  7  Watts  50. 
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of  the  land,  on  account  of  which  Charles  Ellet  agreed,  and  did 
become  one  of  the  original  corporators,  this  would  seem  to  be  suffi- 
cient to  make  him  the  "  successor"  of  Ellet  within  the  meaning  of 
the  act  of  incorporation.  The  judgment  is  reversed  and  a  venire 
de  novo  awarded. 

Judgment  reversed,  and  venire  de  novo  awarded. 

Cited  by  Counsel,  post  422  ;  1  W.  &  S.  415  ;  6  Barr  190  :  8  Harris  427  ; 
11  Id.  330  ;  2  Ashmead  321.  ||  6  Norris  334.|| 

Cited  in  note,  1  Harris  176. 

Cited  by  the  Court,  2  W.  &  S.  168 ;  1  Harris  64;  10  Casey  364.  ||  As  to 
the  effect  of  the  act  of  1810  :  Lewisburg  &  R.  K.  Co.  v.  Stees,  27  Smith  338  : 
6.  c.  1  W.  N.  C.  246.|| 


[PHILADELPHIA,  JANUARY  8,  1838.] 

Brown  and  Another  against  Brodhead. 


IN   ERROR. 


The  condition  of  a  bond,  reciting  that  the  obligor  has  sold  a  certain  tract  cf 
land  to  the  obligee  and  that  there  were  certain  incumbrances  on  the  land, 
existing  by  judgment  and  otherwise,  declared  that  the  bond  should  be  void, 
if  the  obligor,  his  heirs,  executors,  &c.,  should,  at  all  times  thereafter,  save, 
indemnify,  and  keep  harmless,  the  obligee,  his  heirs,  &c.,  against  all  judg- 
ments, liens,  claims,  demands,  suits,  actions,  charges,  dues,  troubles,  and 
expenses,  whatsoever,  by  reason  of  any  mortgages,  judgments,  arrearages  of 
purchase-money,  &c  :  in  debt  on  the  bond  against  the  executors  of  the 
obligor,  it  was  held,  that  it  was  not  a  sufficient  breach,  that  the  obligor  had 
not  paid  the  arrears  of  purchase-money,  due  to  the  Commonwealth,  witnout 
showing  that  the  Commonwealth  had  instituted  some  proceeding  against  the 
land,  to  obtain  payment,  or  that  the  obligee  had  paid  the  money  to  the  Com- 
monwealth ;  although  it  was  alleged,  that  the  defendant  had  promised  to 
pay  ;  and  that  in  consequence  of  a  promise  to  pay  the  amount,  the  plaintiff 
had  released  a  purchaser  under  him,  from  a  lien  for  the  money  due  to  the 
Commonwealth. 

THIS  was  a  writ  of  error  to  the  Court  of  Common  Pleas  of 
*Northampton  county,  to  remove  the  record  of  an  action  of     r*nn 
debt,   brought   by  Michael    Brown    and    Solomon    Heller, 
executors  of  the  will  of  John  Brown,  deceased,  against  Richard 
Brodhead,  executor  of  the  will  of  Garret  Brodhead,  deceased. 

The  action  in  the  court  below,  was  debt  in  the  detinet,  brought 
to  recover  the  sum  of  1200Z.,  due  on  a  bond  of  the  defendant's 
testator,  &c.,  of  which  the  following  is  a  copy : 

"  Know  all  men  by  these  presents,  that  we  Garret  Brodhead, 
David  Dills,  and  David  Dills  the  younger,  all  of  Lower  Smithfield 
township,  in  the  county  of  Northampton,  and  Commonwealth  of 
Pennsylvania,  are  held  and  firmly  bound  unto  John  Brown  of  the 
same  place,  in  twelve  hundred  pounds,  of  lawful  money  of  Penn- 
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sylvania,  in  current  gold  or  silver  coin,  to  be  paid  to  the  said  John 
Brown,  his  executors,  administrators,  and  assigns  ;  to  which  pay- 
ment well  and  truly  to  be  made,  we  do  bind  ourselves,  our  heirs, 
executors  and  administrators,  and  every  of  them,  jointly  and  sever- 
ally, firmly  by  these  presents.  Sealed  with  our  seals,  dated  the 
eighth  day  of  May,  in  the  year  of  our  Lord  one  thousand  seven 
hundred  and  ninety. 

"  Whereas  the  above  bounden  Garret  Brodhead  and  Jane  his  wife, 
by  indenture  bearing  even  date  herewith,  have  granted,  bargained 
and  sold  unto  the  above-mentioned  John  Brown,  his  heirs  and 
assigns,  a  certain  tract  of  land,  situate  in  Lower  Smithfield  town- 
ship aforesaid ;  bounded  by  land  of  Jacob  Stroud,  Daniel  Brod- 
head, and  other  land  of  the  said  Garret  Brodhead ;  containing  four 
hundred  and  nineteen  acres  and  three-quarters  of  an  acre,  with  the 
usual  allowance ;  as  by  the  said  indenture  reference  being  there- 
unto had  will  more  fully  appear  ;  and  whereas,  there  are  certain 
incumbrances  upon  the  land,  existing  by  judgment  and  otherwise  ; 
therefore,  for  the  better  and  more  perfect  securing  the  said  John 
Brown  in  the  peaceable,  entire,  and  quiet  possession  of  the  same 
land : 

"  The  condition  of  the  above  obligation  is  such,  that  if  the  above 
bounden  Garret  Brodhead,  his  heirs,  executors,  or  administrators, 
or  any  of  them,  shall  and  will,  well  and  truly,  at  all  times  here- 
after, save,  indemnify,  and  keep  harmless,  the  said  John  Brown,  his 
heirs  and  assigns,  against  all  and  all  manner  of  judgments,  liens, 
claims,  demands,  suits,  actions,  charges,  dues,  troubles,  and  expenses, 
whatsoever,  which  have  arisen  or  accrued  by  reason  of  any  mort- 
gages, judgments,  arrearages  of  purchase-money,  principal  or 
interest,  due  or  to  become  due,  from  the  land  herein  before  men- 
tioned, granted  by  the  said  Garret  Brodhead  and  his  wife  to  the 
said  Brown,  or  which  have  arisen  or  accrued,  in  any  lawful  manner 
whatever  affecting  the  said  premises,  or  which  the  said  John  Brown 
may  hereafter  sustain,  suffer,  or  be  put  to,  by  reason  thereof,  then 
*qi-i  this  *obligation  to  be  void,  otherwise,  to  be  and  remain  in 
full  force  and  virtue." 

The  plaintiffs  declared  upon  this  bond ;  and  in  their  declaration 
set  forth  the  recital  and  condition  of  the  bond,  and  assigned 
breaches  negativing  the  words  of  the  condition. 

To  this  declaration  the  defendant,  after  craving  oyer  of  the  con- 
dition, pleaded  "non  damnificatus." 

The  plaintiffs  replied  to  this  plea  as  follows : 

"And  the  said  Michael  Brown  and  Solomon  Heller,  surviving 
executors  as  aforesaid  of  the  said  John  Brown,  deceased,  as  to  the 
plea  of  the  said  Richard  Brodhead,  executor,  &c.,  of  Garret  Brod- 
head, deceased,  by  him  above  pleaded,  say,  that  they  the  said 
plaintiffs  by  reason  of  any  thing  by  the  said  defendant  in  that  plea 
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alleged,  ought  not  to  be  barred  from  having  and  maintaining  their 
aforesaid  action  thereof,  against  him  the  said  defendant,  because 
they  say  that  at  and  before  the  day  of  the  sealing  and  delivery  of 
the  said  writing  obligatory  by  him  the  said  Garret  Brodhead  afore- 
said and  at  and  before  the  sealing  and  delivery  of  the  said  inden- 
ture from  Garret  Brodhead  and  Jane  his  wife,  to  the  said  John 
Brown,  bearing  even  date  with  the  said  writing  obligatory  and 
recited  therein,  to  wit,  on  the  1st  day  of  May,  A.  D.  1790,  at  the 
county  aforesaid,  there  was  due  and  unpaid  to  the  Commonwealth 
of  Pennsylvania  the  sum  of  $138.76,  it  being  the  purchase-money 
due  to  the  said  Commonwealth  for  three  hundred  and  thirty-five  acres 
and  one  hundred  and  twenty-six  perches  of  land,  part  and  parcel 
of  the  said  tract  of  land  in  the  said  writing  obligatory  mentioned, 
containing  in  the  whole  four  hundred  and  nineteen  acres,  and  which 
was  granted  and  conveyed  by  the  said  Garret  Brodhead  and  Jane 
his  wife,  to  the  said  John-  Brown,  now  deceased  as  aforesaid  ; 
together  also  with  interest  upon  the  said  sum  of  $138.76,  to  be 
computed  according  to  the  then  existing  laws  of  the  said  Common- 
wealth, from  the  5th  day  of  April  1737,  first  deducting  therefrom 
the  sum  of  30Z.,  paid  by  the  said  Garret  Brodhead  on  the  10th  day 
of  February,  A.  D.  1790,  and  also  the  further  sum  of  4:51.  12s.  9cZ., 
paid  by  the  said  Garret  to  the  said  Commonwealth,  on  the  eleventh 
day  of  March  in  the  year  last  aforesaid. 

And  the  said  plaintiifs  further  say,  that  the  balance  of  the  said 
purchase-money,  with  the  interest  due  thereon  as  aforesaid,  was  a 
lien  and  incumbrance  on  the  said  part  of  the  said  tract  of  land  so 
conveyed  by  the  said  Garret  Brodhead  and  wife,  to  the  said  John 
Brown,  as  aforesaid,  at  and  before  the  time  of  the  said  conveyance, 
and  that  the  same  continued  to  be  such  lien  and  incumbrance 
thereon,  from  thence  until  the  day  before  the  suing  out  of  the  ori- 
ginal writ  in  this  case. 

And  the  said  plaintiffs  further  say,  that  after  the  said  sale  and 
conveyance  of  the  said  tract  of  four  hundred  and  nineteen  acres  of 
*land  by  the  said  Garret  Brodhead  and  wife  to  the  said  John  r*Q<% 
Brown,  after  the  execution  of  the  said  writing  obligatory,  "- 
and  while  the  said  balance  of  purchase-money,  principal  and  interest, 
was  a  lien  upon  the  said  premises,  and  due  to  the  said  Common- 
wealth as  aforesaid,  the  said  John  Brown  in  his  lifetime,  to  wit,  on 
the  25th  of  March  1811,  at  the  county  aforesaid,  entered  into  a 
written  article  of  agreement  with  one  Jacob  Brown  (profert  then 
made),  wherein  and  whereby  the  said  John  Brown  for  and  in  con- 
sideration of  the  sum  of  $7000  to  be  paid  him  the  said  John  in 
the  manner  and  form  thereinafter  mentioned,  bargained  and  sold 
unto  the  said  Jacob  Brown,  his  heirs  and  assigns  (amongst  other 
things),  all  that  plantation  or  tract  of  land  on  which  they  (the  said 
John  and  Jacob)  then  lived,  adjoining  lands  of  Adam  Smith,  &c., 
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containing  four  hundred  acres,  more  or  less,  with  the  appurtenances, 
(which  said  last-mentioned  tract  includes  the  whole  of  the  said  tract 
of  three  hundred  and  thirty-five  acres,  one  hundred  and  twenty-six 
perches,  upon  which  the  purchase-money  was  due  to  the  Common- 
wealth as  aforesaid,  and  also  the  entire  tract  conveyed  by  Garret 
Brodhead  and  wife  to  the  said  John  Brown,  by  the  said  indenture 
recited  in  the  writing  obligatory,  on  which  this  suit  is  brought). — 
And  the  said  Jacob  Brown  by  the  said  articles  of  agreement  agreed 
and  promised  to  pay  $1000  of  the  said  consideration  money  on  or 
before  the  1st  day  of  May  then  next,  and  $300  on  the  first  of  May 
in  each  and  every  year  thereafter,  until  the  whole  of  the  said  pur- 
chase-money should  be  paid ;  and  the  said  John  Brown  further 
agreed  and  engaged  to  execute  and  deliver  to  the  said  Jacob  Brown 
a  good  deed  for  the  said  plantation  or  tract  of  land,  and  that  as  soon 
as  the  one-half  of  the  said  purchase-money  should  be  paid  ;  and  if 
it  should  so  happen  that  the  said  John  Brown  should  die  before  he 
made  the  said  deed,  he  thereby  authorized  and  required  his  exe- 
cutors or  administrators  to  make  the  said  Jacob  Brown  a  deed  for 
the  same — the  said  Jacob  to  give  his  bonds  for  the  residue,  and  a 
mortgage  if  required. 

And  the  said  plaintiffs  further  say,  that  the  said  John  Brown 
died  on  the  20th  of  December  1827,  and  before  he  had  made 
and  executed  a  deed  and  conveyance  of  the  said  tract  of  land  to 
the  said  Jacob  Brown,  according  to  the  tenor  and  effect  of  the  said 
article  of  agreement,  and  that  at  the  time  of  his  decease  there  was 
a  large  sum  of  money,  to  wit,  the  sum  of  $2400  unpaid  by  him  the 
said  Jacob  Brown  to  him  the  said  John  Brown,  for  the  considera- 
tion of  the  said  tract  of  land  in  the  said  agreement  mentioned : 
That  the  said  plaintiffs,  executors  of  the  said  John  Brown,  deceased, 
aforesaid,  on  the  10th  day  of  June,  A.  D.  1830,  duly  made  and 
executed  a  deed  according  to  law,  for  the  said  premises,  which  on 
the  same  day  they  tendered  to  the  said  Jacob  Brown  ;  and  the 
said  Jacob  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
refused  to  receive  and  accept  the  said  deed  so  tendered  to  him  as 
aforesaid,  but  claimed  and  demanded  that  the  aforesaid  balance  of 
*QQT  purchase-money,  *principal  and  interest  due  to  the  Common- 
wealth as  aforesaid,  should  be  first  fully  paid  and  satisfied 
by  the  said  plaintiffs,  and  that  the  said  lands  should  be  first  entirely 
discharged  from  the  lien  thereof;  and  at  the  time  of  the  tender  of 
the  said  deed  as  aforesaid,  the  said  plaintiffs  demanded  from  the 
said  Jacob  the  payment  of  the  consideration  money  then  due  by 
him  to  the  estate  of  the  said  John  Brown,  deceased,  on  his  pur- 
chase of  the  said  premises  as  aforesaid ;  and  that  the  said  Jacob 
then  and  there  refused  to  pay  the  same  until  the  said  lands  should 
be  first  discharged  of  the  said  lien  and  incumbrance  due  to  the 
Commonwealth  as  aforesaid.  And  the  said  plaintiffs  further  say, 
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that  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  the  said 
defendant  had  notice  of  the  said  refusal  of  the  said  Jacob  Brown  to 
receive  the  said  deed  as  aforesaid,  or  to  pay  the  said  purchase- 
money  due  by  him  as  aforesaid,  and  also  of  the  said  claim  and 
demand  by  the  said  Jacob,  that  the  balance  of  purchase-money  due 
to  ihe  Commonwealth  as  aforesaid,  should  be  fully  paid  and  satisfied 
by  the  said  plaintiff  as  aforesaid  ;  that  the  said  defendant  there- 
upon admitted  and  agreed  that  he,  as  executor  as  aforesaid,  was 
then  and  there  liable  upon  the  writing  obligatory  aforesaid,  by  rea- 
son of  the  same  claim  and  demand  of  the  said  Jacob  as  aforesaid, 
to  pay  the  amount  of  the  purchase-money,  principal  and  interest, 
due  to  the  said  Commonwealth  upon  the  said  premises,  and  promised 
and  agreed  that  he  would  pay  the  same,  and  discharge  the  lands 
from  the  lien  thereof. 

And  the  said  plaintiffs  further  say,  that  afterwards,  to  wit,  on  the 
10th  day  of  June,  A.  D.  1829,  at  the  county  aforesaid,  it  was  agreed 
by  and  between  them  the  said  plaintiffs  and  the  said  Jacob  Brown, 
by  and  with  the  consent  of  the  said  defendant,  that  the  purchase- 
money,  principal  and  interest,  due  to  the  Commonwealth  as  afore- 
said, amounting  on  that  day  to  a  large  sum,  to  wit,  the  sum  of 
$828.23,  should  be  left  by  the  said  plaintiffs  in  the  hands  of  the 
said  Jacob  Brown,  out  of  the  balance  of  purchase-money  due  by 
him  the  said  Jacob  to  the  said  plaintiffs  on  the  said  land  as  afore- 
said ;  and  that  the  said  Jacob  should  at  that  time  permit  the  same 
to  remain  a  lien  upon  the  said  premises,  and  that  thereafter  he 
should  pay  the  same  to  the  said  Commonwealth,  when  demand 
thereof  should  be  made  from  him  the  said  Jacob,  or  from  the  said 
lands  ;  that  the  said  defendant  having  notice  thereof,  and  having 
consented  thereto  as  aforesaid  on  the  day  and  year  last  aforesaid, 
promised  and  agreed  to  pay  to  the  said  plaintiffs  the  said  sum  of 
§5828.23,  the  amount  due  to  the  Commonwealth  as  aforesaid,  and  to 
be  so  left  in  the  hands  of  the  said  Jacob  as  aforesaid,  the  same  to 
be  paid  by  the  said  defendant  in  discharge  of  so  much  of  the  writ- 
ing obligatory  above  declared  on,  which  has  relation  thereto ;  that 
in  pursuance  of  the  said  agreement  between  the  plaintiffs  and  the 
said  Jacob  Brown,  and  the  consent  of  the  said  defendant  thereto, 
the  said  plaintiffs  did,  to  wit,  on  the  day  and  year  last  aforesaid, 
receive  from  the  said  Jacob  Brown  the  balance  of  *purchase-  r*cM 
money  due  by  him  on  the  said  land,  first  deducting  there-  *- 
from  the  said  sum  of  $828.23,  the  amount  due  to  the  Common- 
wealth, which  was  left  in  the  hands  of  the  said  Jacob  Brown  as 
aforesaid  ;  and  the  said  plaintiffs  did  then  and  there  execute  and 
deliver  a  deed  to  the  said  Jacob  for  the  said  premises,  and  did 
release  and  discharge  the  said  Jacob  from  all  further  liability  to 
the  estate  of  the  said  John  Brown,  deceased,  for,  or  on  account  of 
the  said  purchase-money  of  the  said  land  as  aforesaid  ;  that  the 
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said  defendant,  with  full  knowledge  of  the  premises  as  aforesaid, 
and  in  pursuance  of  his  consent  and  agreement  thereto  as  aforesaid, 
and  for  the  purpose  of  paj'ing  the  amount  so  due  upon  the  writing 
obligatory  as  aforesaid,  proceeded  on  the  day  and  year  last  afore- 
said, and  did  collect  from  the  other  heirs  and  legal  representatives 
of  the  said  Garret  Brodhead,  deceased,  into  whose  hands,  together 
with  the  hands  of  the  said  Richard,  the  assets  of  the  said  deceased 
has  come,  their  several  and  respective  shares  and  purparts  of  the 
said  sum  of  $828.23,  to  be  by  him  so  paid  and  applied  in  discharge 
of  the  said  writing  obligatory  as  aforesaid ;  that  the  said  defendant 
having  collected  the  same  as  aforesaid,  neglected  and  refused  to 
pay  the  same  to  the  said  plaintiffs  in  discharge  of  the  said  writing 
obligatory  as  aforesaid,  but  paid  and  caused  the  same  to  be  paid  to 
the  said  Jacob  Brown,  who  had  no  right,  title,  or  authority  to 
receive  the  same,  and  took  from  the  said  Jacob  an  indemnity  for 
each  of  the  heirs  and  legal  representatives  of  the  said  Garret  Brod- 
head, deceased,  according  to  the  amount  of  their  payments  respect- 
ively ;  and  this  although  the  said  defendant  then  and  there  well 
knew  that  the  said  purchase-money  due  the  Commonwealth  as  afore- 
said, had  been  before  that  time  paid  to  the  said  Jacob  out  of  the 
purchase-money  due  by  him  to  the  estate  of  the  said  John  Brown, 
deceased,  as  aforesaid  ;  and  thereby  the  said  plaintiffs  say  they  are 
damnified  to  the  amount  of  the  said  purchase-money,  principal 
and  interest,  due  to  the  Commonwealth  as  aforesaid,  to  wit,  the 
sum  of  $828.23 ;  and  this  the  said  plaintiffs  are  hereby  ready  to 
verify. 

And  for  assigning  a  further  breach  of  the  said  conditions  of  the 
said  writing  obligatory  and  for  setting  forth  a  further  damnifica- 
tion, according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, the  said  plaintiffs  further  say,  that  at  and  before  the  making 
of  the  said  writing  obligatory,  and  at  and  before  the  sealing  and 
delivery  of  the  said  indenture  of  the  said  Garret  Brodhead  and 
Jane  his  wife,  unto  the  said  John  Brown,  for  the  said  tract  of  land 
containing  four  hundred  and  nineteen  acres  and  three-fourths  of  an 
acre,  with  the  usual  allowance,  to  wit,  on  the  1st  day  of  May,  A.  D. 
1790,  at  the  county  aforesaid,  there  was  due  and  unpaid  to  the 
Commonwealth  of  Pennsylvania  for  the  purchase  money  of  three 
hundred  and  thirty-five  acres  and  one  hundred  and  twenty-six 
perches,  part  and  parcel  of  the  said  tract  of  land,  the  sum  of 
$138.76,  together  with  the  interest  thereon,  to  be  computed  ac- 
cording to  then  existing  laws  of  this  Commonwealth,  from  the  5th 
4tq~-i  day  of  April,  A.  D.  1737,  first  deducting  *therefrom  the  sum 
J  of  3(H.  paid  by  the  said  Garret  Brodhead  to  the  said  Com- 
monwealth on  the  10th  day  of  February,  A.  D.  1790,  and  also  the 
further  sum  of  45Z.  12*.  9d.  paid  by  the  said  Garret  as  aforesaid, 
on  the  llth  day  of  March,  in  the  year  last  aforesaid,  which  said 
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arrearages  of  purchase-money,  principal  and  interest,  were  on  the 
day  first  aforesaid,  and  from  thence  hitherto  have  continued  to  be 
a  lien  upon  the  said  last-mentioned  premises ;  that  the  said  John 
Brown  in  his  lifetime,  to  wit,  on  the  25th  day  of  March,  A.  D. 
1811,  at  the  county  aforesaid,  entered  into  a  written  article  of 
agreement  with  one  Jacob  Brown,  which  said  article  of  agreement 
is  sealed  with  the  seals  of  the  said  John  Brown  and  Jacob  Brown, 
and  is  now  to  the  court  here  shown,  the  date  whereof  is  the  day 
and  year  last  aforesaid,  whereby  the  said  John  Brown,  for  and  in 
consideration  of  the  sum  of  $7000,  to  be  paid  to  him  the  said  John 
by  the  said  Jacob,  in  the  form  and  manner  thereinafter  mentioned, 
bargained  and  sold  unto  the  said  Jacob  Brown,  his  heirs  and 
assigns,  amongst  other  things,  all  the  said  tract  of  land  granted  and 
conveyed  by  the  said  Garret  Brodhead  and  wife  to  him  the  said 
John  Brown  as  aforesaid  ;  that  at  the  time  of  the  death  of  the  said 
John  Brown,  to  wit,  on  the  20th  day  of  December,  A.  D.  1827, 
there  was  a  large  sum  of  money,  to  wit,  the  sum  of  $2400  due  and 
unpaid  by  him  the  said  Jacob  Brown  to  the  said  John  Brown  for 
the  consideration  of  the  said  tract  of  land  in  the  said  agreement 
mentioned ;  that  afterwards,  to  wit,  at  the  August  term,  A.  D. 
1828,  of  the  Court  of  Common  Pleas  of  the  county  of  Northamp- 
ton aforesaid,  the  said  plaintiffs,  Michael  Brown  and  Solomon  Hel- 
ler, executors,  &c.,  of  the  said  John  Brown,  deceased,  instituted  in 
the  said  court  an  action  of  debt  in  the  detinet,  against  the  said 
Jacob  Brown  for  the  recovery  of  the  purchase-money  of  the  said 
premises  then  due  and  unpaid  by  the  said  Jacob  Brown,  in  the 
said  article  of  agreement  as  aforesaid ;  that  the  said  Jacob  Brown, 
by  his  counsel,  Joel  Jones,  Esq.,  appeared  to  the  said  suit,  and 
made  defence  thereto,  the  said  Jacob  alleging  that  he  would  not 
pay  the  money  so  due  by  him  as  aforesaid,  because  he  said  that 
the  arrearages  of  purchase-money,  principal  and  interest,  due  to 
the  Commonwealth  as  aforesaid,  were  a  lien  upon  the  said  land, 
and  that  he  had  not  and  could  not  receive  a  goo'd  deed  therefor 
until  the  said  lien  was  removed.  Whereupon  the  said  plaintiffs, 
not  being  able  to  gainsay  the  justice  and  legality  of  the  said  de- 
fence, afterwards,  to  wit,  on  the  10th  day  of  June,  A.  D.  1829, 
allowed  the  same,  and  settled  with  the  said  Jacob,  and  permitted 
him  to  retain  out  of  the  purchase-money  so  due  to  the  estate  of  the 
said  John  Brown,  deceased,  as  aforesaid,  the  sum  of  $828.23,  the 
amount  due  on  the  last-mentioned  day  to  the  Commonwealth  of 
Pennsylvania  for  arrearages  of  purchase-money,  principal  and 
interest,  on  the  said  land  as  aforesaid ;  that  the  said  defendant,  on 
the  day  and  year  la'st  aforesaid,  had  notice  of  the  premises,  and 
then  and  there  agreed  that  the  said  purchase-money,  principal  and 
interest,  due  to  the  Commonwealth  *as  aforesaid,  to  wit,  the  r*qa 
sum  of  $828.23,  shoul'd  be  paid  to  the  said  Jacob  Brown,  *- 
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and  that  he  the  said  Jacob,  together  with  the  lands,  should  remain 
responsible  for  the  payment  of  the  same  to  the  Commonwealth. 
And  thereby  the  said  plaintiffs  say  that  they  are  damnified  to  the 
amount  of  the  said  sum  of  $828.23,  the  purchase-money,  principal 
and  interest  aforesaid.  And  this  the  said  plaintiffs  are  ready  to 
verify." 

To  this  replication,  the  defendant  rejoined  as  follows : 

*'  And  the  said  Richard  Brodhead,  protesting  that  the  several 
matters  in  the  replication  of  the  plaintiffs  above  alleged,  are  not 
sufficient  in  law  for  the  plaintiffs,  to  have  or  maintain  their  action 
aforesaid  against  him,  and  that  they  do  not  show  that  the  said 
John  Brown  in  his  lifetime,  or  the  heirs  of  the  said  John  Brown 
since  his  decease,  or  that  the  said  Jacob  Brown,  assignee  of  the 
paid  land  of  the  said  John  Brown,  were  or  have  been  in  any  man- 
ner damnified  for  or  by  reason  of  the  said  lien  of  the  Common- 
wealth, in  the  same  replication  mentioned ; 

"  And  protesting  also,  that  the  said  John  Brown  and  the  said 
Jacob  Brown,  assignee  as  aforesaid,  and  the  heirs  of  the  said 
John  Brown,  and  every  of  them,  have  at  all  times  since  the  exe- 
cution of  the  said  writing  obligatory,  to  wit,  since  the  8th  day  of 
May  1790,  peaceably,  entirely  and  quietly  enjoyed  the  possession 
of  the  said  tract  of  land  in  the  said  writing  obligatory  and  in  the 
said  replication  mentioned,  and  that  they  have  not  been  in  any 
manner  let  or  hindered  in  the  possession  or  enjoyment  thereof; 

"And  protesting  also,  that  none  of  the  said  judgments,  liens, 
claims,  demands,  charges,  dues,  arrearages  of  purchase  money,  or 
the  principal,  or  the  interest,  due  for  the  said  land,  or  other  incum- 
brance  whatsoever  mentioned  in  or  intended  by  the  said  writing 
obligatory  upon  which  this  action  is  brought,  have  been  enforced 
by  suit,  action  or  otherwise,  against  the  said  John  Brown,  his  heirs, 
executors  or  assigns,  or  any  of  them,  so  as  to  harm,  damnify,  or 
cause  any  trouble  or  expense  to  the  said  John  Brown,  his  heirsv 
executors  or  assigns,  or  either  of  them  ; 

"  And  protesting  also,  that  the  said  Garret  Brodhead  in  his  life- 
time was  not,  and  his  executors  since  his  decease  were  not,  and  are 
not  in  law  bound  to  pay,  satisfy  or  discharge  the  said  lien  for  pur- 
chase-money in  the  plaintiff's  replication  mentioned,  but  only  to 
indemnify  and  keep  harmless  the  said  John  Brown,  his  heirs  arid 
assigns,  from  time  to  time  and  all  times  when  the  same  shall  be 
demanded  or  enforced  by  suit,  action,  or  otherwise,  so  as  to  damnify 
the  said  John  Brown,  his  heirs  or  assigns,  or  disturb  them  or  some 
of  them  in  the  peaceable,  entire  and  quiet  possession  of  the  said 
land ; 

"  And  protesting  further,  that  the  right  to  sue  upon  the  said  writ- 
ing obligatory  for  any  cause  of  action  which  may  be  pretended  or 
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*alleged  to  have  accrued  by  reaso»  of  any  breach  of  the  said     r*Q7 
•writing  obligatory,  belongs  not  to  the  said  executors  of  the     *- 
said  John  Brown,  but  to  the  heirs  or  to  the  assigns  of  the  said  John 
Brown,  tenants  of  the  said  land ; 

"And  protesting  also,  that  he  the  said  Richard  Brodhead,  execu- 
tor as  aforesaid,  did  not  promise  nor  make  any  contract,  nor  did  he 
consent  or  agree,  nor  was  he  in  any  way  privy  to  any  contract, 
understanding  or  arrangement  relative  to  the  said  purchase-money 
or  otherwise,  with  the  said  plaintiffs  in  manner  aud  form  as  they  in 
their  replications  have  alleged : 

"And  protesting  also,  that  the  right  to  sue  upon  any  such  pre- 
tended contract  or  promise  of  him  the  said  Richard  Brodhead  with 
them,  belongs  not  to  the  said  plaintiffs  as  the  executors  of  the  said 
John  Brown,  nor  is  he  the  said  Richard  bound  in  law  to  answer  to 
them  in  this  action  against  him  upon  the  said  bond  of  the  said 
Garret  Brodhead,  for  any  breach  of  such  supposed  contract  pre- 
tended by  the  said  plaintiffs  as  aforesaid ; 

"  Nevertheless,  for  answer  to  the  said  pretended  breaches  which 
said  plaintiffs  above  in  their  replication  have  alleged,  he  says  that 
the  said  Jacob  Brown,  assignee  of  the  said  land  as  aforesaid,  is  one 
of  the  sons  and  heirs  at  law  of  the  said  John  Brown,  deceased  ;  that 
after  the  execution  and  delivery  of  the  said  articles  of  agreement 
between  the  said  John  Brown  and  the  said  Jacob  Brown,  wherein 
and  whereby  the  said  John  Brown  bargained  and  sold  unto  the  said 
Jacob  Brown  the  said  tract  and  plantation  of  land  containing  four 
hundred  acres,  in  the  said  replication  mentioned,  the  said  John 
Brown  made  and  published  his  last  will  and  testament,  and  made 
and  appointed  executors,  to  wit,  the  said  Michael  Brown  and  Solo- 
mon Heller,  and  one  Daniel  Brown,  now  deceased,  and  afterwards, 
on  the  8th  day  of  December  A.  D.  1827,  died,  to  wit,  at  the  county 
aforesaid  ;  and  after  the  decease  of  the  said  John  Brown,  to  wit,  on 
the  5th  day  of  July,  A.  D.  1828,  a  controversy  arose  between  the 
said  Jacob  Brown  and  the  said  Michael  Brown  and  Solomon  Heller, 
executors  of  the  said  John  Brown,  relative  to  the  payment  of  cer- 
tain, to  wit,  of  five  several  bonds  amounting  to  a  large  sum,  to  wit, 
the  sum  of  $1500,  part  of  the  consideration  of  the  said  land  as 
aforesaid,  and  the  residue  of -the  sum  to  be  paid  therefor;  and 
thereupon,  to  wit,  on  the  same  day  and  year  last  aforesaid,  the  said 
executors  commenced  an  action  against  the  said  Jacob  Brown  in' 
the  Court  of  Common  Pleas  of  the  county  of  Northampton  afore- 
said to  wit,  at  the  term  of  August,  A.  D.  1828,  for  the  recovery  of 
the  said  money  in  the  said  bonds  mentioned,  parcel  of  the  consid- 
eration of  the  said  land,  to  which  said  action  the  said  Jacob  Brown 
pleaded  payment,  and  had  the  leave  of  the  court  to  give  special 
matters  of  defence  in  evidence  under  the  said  plea  ;  and  afterwards, 
to  wit,  on  the  24th  day  of  July,  A.  D.  1829,  in  pursuance  of  the 
3  WHARTON— 7  97 


97  SUPREME  COURT  [Dec.  Term, 

[Brown  v,  Brodhead.] 

rules  of  the  said  court,  the  said  Jacob  Brown,  the  defendant  in  that 
*no-i     action  gave  *notice  to  the  said  Michael  Brown  and  Solomon 
Heller,  the  plaintiffs  therein,  that  under  the  plea  of  pay- 
ment by  him  pleaded  as  aforesaid,  he  would  offer  evidence  to  show 
that  the  bonds  in  question,  to  wit,  the  bonds  upon  which  the  action 
then  to  be  tried  was  brought,  which  are  parcel  of  the  bonds  taken 
by  the  said  John  Brown  in  part  consideration  of  the  said  tract  of 
land  as  aforesaid,  were  taken  by  the  plaintiffs'  testator  (to  wit,  the 
said  John  Brown),  who  was  the  defendant's  (to  wit,  the  said  John 
Brown's)  father  merely  as  evidence  that  the  defendant  (to  wit,  in 
the  action  then  to  be  tried),  had  received  so  much  (to   wit,  the 
amount  contained  in  the  said  bonds)  of  his  (to  wit,  the  said  John 
Brown's)  real  estate,  and  on  account  of  his  portion  therein,  to  be 
reckoned  as  such  after  his,  the  testator's  (to  wit,  the  said  John 
Brown's)  death,  the  same  bonds,  being  for  part  of  the  sum  at  which 
the   testator  (to  wit,  the  said  John  Brown)  valued   certain  real 
estate  (to  wit,  the  said  plantation  and  tract  of  land  in  the  replica- 
tion of  the  plaintiffs  mentioned),  which  he  had  conveyed  to  his  son 
the  defendant  (to  wit,  the  said  Jacob  Brown,  defendant  in  that 
action),  and  at  the  same  time  and  as  a  part  of  the  same  notice  of 
special  matters  to  be  given  in  evidence  under  the  said  plea  of  pay- 
ment aforesaid,  the  said  Jacob  Brown  further  gave  notice  that  he 
would  offer  evidence  to  show  that  when  the  plaintiffs'  (to  wit,  the 
said  Michael  Brown  and   Solomon  Heller's)  testator  (to  wit,  the 
said  John  Brown)  made  his  said  will,  he  declared  that  the  amount 
of  these  bonds  (to  wit,  the  bonds  aforesaid  upon  which  the  said 
action  was  brought)  should  not  be  claimed  against  him  (to  wit,  the 
said  John  Brown),  and  in  consequence  of  considering  the  amount 
of  the  said  bonds  as  so  much  by  way  of  advancement,  he  (to  wit,  the 
said  John  Brown)  gave  him  (to  wit,  the  said  Jacob  Brown)  none 
of  the  real  estate,  and  bequeathed  him  so  much  less  and  but  a  small 
part  of  his  personal  estate :  and  the  said  Jacob  Brown  at  the  same 
time  and  as  part  of  the  same  notice  of  special  matters  to  be  given 
in  evidence  under  the  said  plea,  notified  and  informed  the  said  plain- 
tiffs that  their  testator  (to  wit,  the  said  John  Brown),  if  he  ever 
designed  to  charge  the  defendant  (to  wit,  the  said  Jacob  Brown)  by 
the  bonds  as  aforesaid,  forgave  the  debt. 

And  the  said  Richard  Brodhead  other  avers,  that  the  said 
Jacob  Brown  pleaded  no  other  plea,  nor  did  he  allege  any  other 
or  further  defence  to  the  said  action  of  the  said  Michael  Brown 
and  Solomon  Heller  against  him  as  aforesaid,  nor  did  the  said 
Jacob  ever  give  any  other  or  further  notice  of  special  matter  to  be 
offered  in  evidence  under  the  said  plea  of  payment  with  leave  as 
aforesaid,  and  therefore,  to  wit,  on  the  23d  day  of  November,  A.  D. 
1829,  the  said  Michael  Brown  and  Solomon  Heller  discontinued 
their  said  action  against  the  said  Jacob  Brown. 
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"  Without  this,  that  the  said  Jacob  Brown  made  defence  to  the 
said  action,  and  refused  to  pay  the  consideration-money  due  by 
him  to  the  estate  of  the  said  John  Brown,  deceased,  on  his  pur- 
chase of  *the  premises  as  aforesaid,  until  the  said  lands  r*qq 
should  be  first  discharged  from  the  lien  and  incumbrance  *- 
due  to  the  Commonwealth  as  aforesaid,  and  alleges  the  said  the 
arrearages  in  defence  of  the  said  claim,  in  manner  and  form  as 
the  plaintiffs  in  their  replication  and  assignment  of  breaches  have 
alleged  ;  and  this  the  said  Richard  Brodhead  is  ready  to  verify — 
wherefore  he  prays  judgment  if  the  said  plaintiffs  ought  to  have  or 
maintain  their  action  aforesaid  thereof  against  him." 

To  this  rejoinder  of  the  defendant  the  plaintiffs  demurred  gen- 
erally, and  the  defendant  joined  in  demurrer. 

On  the  25th  of  August  1837,  the  Court  of  Common  Pleas  gave 
judgment  in  favor  of  the  defendant. 

The  plaintiffs  then  removed  the  record  to  this  court,  and  assigned 
the  following  error,  viz. : 

"  The  court  erred  in  entering  judgment  in  favor  of  the  defend- 
ant. The  judgment  on  the  demurrer  should  have  been  in  favor  of 
the  plaintiffs." 

Mr.  Hepburn,  for  the  plaintiff  in  error,  said  that  there  were  two 
questions  :  1st.  Whether  a  breach  had  arisen  ?  2d.  Whether  suit 
was  properly  brought  in  the  name  of  the  executor  ? 

1.  The  terms  of  the  bond  are  very  broad.     They  cover  all  loss 
from  any  incumbrance.    The  intention  plainly  was,  that  the  obligor 
should  pay  the  money  due  to  the  Commonwealth.     The  obligee 
had  given  full  price  for  the  land.     The  only  sure  way  of  indemni- 
fying is  to  pay  off  the  incumbrance :  Gulp  v.  Fisher,  1  Watts  494. 
It  is  settled  that  a  surety  may  bring  suit  before  he  is  actually  dam- 
nified :  Bank  v.  Douglas,  4  Watts  95 ;  Miller  v.  Hower,  3  P.  & 
W.   374 ;  Ramsay  v.  Gervais,  2  Bay's   Rep.   145.     In  none  of 
these  cases  was  the  language  as  strong  as  this  :  Touissanit  v.'Mar- 
tinant,   2  Term  Rep.  100 ;    Chace  v.  Hinman,  8  Wendell  452 ; 
Rockfeller  v.  Donnelly,  8  Cowen  624 ;  Bauer  v.  Roth,  4  Rawle 
98 ;  Fleming  v.  Gilbert,  3  Johns.  Rep.  528 ;  Funk  v.  Voneida, 
11    S.  &   R.   109;    Stephens   on    Pleading   200,    201,    208;    1 
Chitty's  Pleading   195 ;    Platt   on  Covenants  330 ;    Sedgwick  v. 
Hollenback,  7  Johns.  Rep.  378  ;  Stannard  v.  Eldridge,  16  Johns. 
Rep.  254 ;  Marston  v.  Hobbs,  2  Mass.  437 ;  Van  Slyck  v.  Kim- 
ball,  8  Johns.  Rep.  198 ;  Ludwell  v.  Newman,  6  Term  Rep.  460. 

2.  He  argued  that  the  suit  was  rightly  brought  in  the  name  of 
the  present  plaintiffs,  as  they  were  the  persons  damnified. 

:    Mr.  R.  Brodhead,  Jr.,  for  the  defendant  in  error. 
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*1001  *^'  ^e  Fading9  °f  *he  plaintiffs  show  no  cause  of 
J  action.  The  covenant  respects  the  possession  and  not  the 
title.  The  original  purpose  of  the  parties  and  the  covenant  they 
intended  to  make  are  contained  in  the  recital.  Recitals  frequently 
operate  in  restraint  of  and  control  the  condition :  Hurlstone 
on  Bonds  32,  43.  A  particular  express  covenant  restrains  a 

feneral  covenant :  1  Saund.  Rep.  60 ;  Miller  v.  Heller,  7  S. 
R.  39. 

The  covenant  is  for  quiet  enjoyment;  or  to  indemnify  and 
save  harmless  against  incumbrances  which  were  confessedly  upon 
the  premises  at  the  time  of  sale.  These  covenants  are  similar; 
and  to  constitute  a  breach  of  either,  an  ouster  or  some  disturb- 
ance of  the  possession  must  have  occurred :  1  Esq.  N.  P. 
275-6  ;  Marston  v.  Hobbs,  2  Mass.  437  ;  Vanslyck  v.  Kimball, 
8  Johns.  198 ;  Platt  on  Cov.  312,  330.  The  demand  or  evic- 
tion too,  must  be  bv  some  person  having  a  legal  right :  1  Sel- 
win's  N.  P.  393  ;  Watton  v.  Hele,  3  Saund.  Rep.  181.  Neither 
is  a  covenant  of  general  warranty,  which  is  stronger  than  this, 
broken  without  ouster  and  eviction.  Clark  v.  McAnulty,  3  S.  & 
R.  419 ;  Patton  v.  McFarland,  3  P.  &  W.  419  ;  Kellog's  Adms.  v. 
Wilcox,  2  Johns.  4.  The  Commonwealth  has  made  no  demand ; 
an  eviction  is  not  pretended ;  and  Patton  v.  McFarland  decides 
that  the  grantor  is  entitled  to  all  the  delay  she  may  give.  The 
cases  cited  by  the  plaintiffs'  counsel,  are  cases  of  absolute  judg- 
ments, or  covenants  broken  as  soon  as  made,  or  covenants  against 
all  liability.  The  plaintiffs'  testator  purchased  the  land  with  notice 
of  the  incumbrances,  and  took  a  covenant  against  them.  He  could 
not  therefore  have  alleged  outstanding  incumbrances,  as  a  defence 
in  an  action  which  might  have  been  brought  on  his  bonds.  Fuhr- 
man  r.  Louden  13  S.  &  R.  386.  It  was  his  own  folly  then,  to 
covenant  with  his  vendee  to  give  him  a  "good  deed"  which  accord- 
ing to  the  decision  in  Romig  v.  Romig,  2  Rawle  243,  means  a  deed 
free  of  all  incumbrances. 

The  payment  mentioned  in  the  replication  was  rightly  made  to 
the  assignee  of  the  land.  The  Act  of  Assembly  directs  the  pro- 
ceedings to  be  had  against  the  land  and  the  owner  of  the  land,  for 
the  collection  of  purchase-money  due  the  Commonwealth.  If  the 
payment  had  been  made  to  the  Commonwealth,  the  assignee  could 
have  got  a  patent  by  paying  the  fees.  Payment  was  not  an 
acknowledgment  of  a  breach.  Platt  on  Cov.  316 ;  6  T.  R.  66. 

2.  But  if  the  matters  complained  of  do  amount  to  a  breach  the 
right  of  action  belongs,  not  to  the  executors  of  John  Brown,  but 
to  his  heirs  or  assigns.  The  covenants  of  warranty  against  incum- 
brances and  for  quiet  enjoyment  are  prospective,  are  real  covenants, 
run  with  the  land  conveyed,  and  descend  to  the  heirs ;  and  a  tech- 
nical scruple  that  a  chose  in  action  is  not  assignable,  should  not 
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prevent  the  assignee  from  having  the  benefit  of  all.     The  last  pur 
chaser  and  first  sufferer  should  receive  the  indemnity. 

*3.  If  the  plaintiffs  are  the  proper  persons  to  bring  suit,  [-*IA-I 
all  that  may  be  considered  well  pleaded  in  the  replication,  •- 
is  sufficiently  answered  by  the  special  traverse  to  which  there  is  a 
general  demurrer.  The  personal  promises  of  the  executor,  are 
improperly  introduced  in  this  action  against  him,  upon  the  bond 
of  his  testator  ;  and  he  is  not  therefore  bound  to  answer  them. 
Grier  v.  Huston,  8  S.  &  R.  404 ;  Fritz  v.  Thomas,  1  Whart.  66. 
The  passing  them  by,  therefore,  sub  silentio,  or  with  a  protestando, 
is  proper.  A  special  plea  admits  all  the  facts  to  be  true  which  are 
well  pleaded,  except  the  one  put  in  issue.  Stephen  on  PI.  255 ; 
2  Salk.  561 ;  The  King  v.  The  B.  of  Chester,  1  Big.  Dig.  462. 

The  inducement  to  the  traverse  contains  a  particular  statement 
of  the  reason  why  Jacob  Brown  refused  to  pay  the  balance  of  the 
purchase-money  due  on  his  land.  It  is  inconsistent  with  the  state- 
ment of  the  reason  given  by  the  plaintiffs  in  their  replication.  It 
is  a  qualified  denial  and  postponed  the  issue  one  step.  The  plain- 
tiffs should  therefore  have  taken  issue,  by  reasserting  the  matters 
traversed,  under  the  words  "  without  this."  Stephen  215,  228, 
230.  An  inducement  to  a  special  traverse,  does  not  require  so 
much  certainty  as  in  other  cases,  because  it  is  not  itself  travers- 
able.  Laws  on  PL  118 ;  Arch.  C.  PL  207,  208.  If  the  induce- 
ment to  the  traverse,  or  the  traverse  itself  is  informal,  the  plain- 
tiffs should  have  demurred  specially.  On  general  demurrer  the 
court  examine  the  whole  record,  and  decide  as  to  right  and  justice 
may  belong,  without  regard  to  formal  defects.  Laws  168  ;  1 
Saund.  PL  &  Ev.  430.  The  demurrer  confesses  the  matters  set 
out  in  the  inducement  to  the  traverse,  which  is  sufficient  to  prevent 
a  recovery. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — This  case  was  determined  in  the  court  below,  upon 
the  demurrer  of  the  plaintiff,  to  the  rejoinder  put  in  by  the  defend- 
ant to  the  plaintiffs'  replication.  The  court  were  bound  to  look 
into  the  whole  record,  and  upon  examination  thereof,  to  give  judg- 
ment for  the  party  who,  on  the  whole,  appeared  to  be  entitled  to  it. 
Notwithstanding  then,  that  the  rejoinder  of  the  defendant  may  be 
insufficient,  still  if  the  plaintiffs  have  failed  to  allege  what  in  law 
will  amount  to  a  breach  of  the  condition  of  the  bond  on  which  the 
action  is  founded,  they  cannot  claim  to  recover  upon  it.  Piggot's 
Case,  5  Co.  29 ;  Bates  v.  Cort,  2  Barn.  &  Cress.  474 ;  s.  c.  0H  C. 
L.  R.  151 ;  Stephens  on  PL  175,  176. 

It  appears  from  the  recital  in  the  bond,  that  on  the  same  day 
of  its  date,  the  testator  of  the  plaintiffs  sold  and  conveyed  to  the 
testator  of  the  defendant  a  tract  of  land  upon  which  "  certain 
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incurabrances  by  judgment  and  otherwise"  existed;  Among  the 
incumbrances  which  existed  otherwise  than  by  judgment,  was  a 
*1021  Dalance  °f  tne  *purchase-money,  owing  and  unpaid  to 
'  the  Commonwealth.  As  a  security  for  the  payment  of 
this  balance,  the  Commonwealth  merely  retained  the  legal  title 
to  the  land.  And  as  a  breach  of  the  condition  of  the  bond  in 
suit,  a  neglect  and  refusal  on  the  part  of  the  defendant  (not  of 
his  testator),  to  pay  this  balance  to  the  plantiffs  (not  to  the  Com- 
monwealth to  whom  the  money  was  actually  due  and  owing),  is 
assigned.  But  the  condition  of  it  is,  not  to  pay  this  balance  to 
the  testator  of  the  plaintiffs  or  his  representatives,  but  merely  to 
"save,  indemnify,  and  keep  harmless,  the  said  John  Brown, 
(their  testator)  his  heirs  and  assigns,  against  all  and  all  manner 
of  judgments,  liens,  claims,  demands,  suits,  actions,  charges,  dues, 
troubles  and  expenses  whatsoever,  which  had  arisen  or  accrued  by 
reason  of  any  mortgages,  judgments,  arrearages  of  purchase-money, 
principal  or  interest,  due  or  to  become  due  from  the  land  therein 
before  mentioned,  &c.,  or  which  have  arisen  or  accrued  in  any  law- 
ful manner  whatever,  affecting  the  said  premises,  or  which  the 
said  John  Brown  (testator  of  the  plaintiffs),  may  thereafter  sus- 
tain, suffer  or  be  put  to,  by  reason  thereof."  Now  it  seems  to  be 
difficult,  if  not  impossible  to  construe  these  words  so  as  to  make 
it  the  duty  of  the  obligor  to  pay  to  the  obligee  or  his  represent- 
atives the  purchase-money  due  to  the  Commonwealth  for  the  land, 
without  his  or  their  having  first  paid  the  amount  thereof  to  her. 
Had  this  been  done,  it  is  possible  that  according  to  the  decision 
in  Broughton's  Case,  5  Co.  24,  this  action  might  have  been  sus- 
tained. In  that  case  the  plaintiff  being  bound  in  a  bond  of  200Z. 
for  the  defendant,  conditioned  for  the  payment  of  100Z.  to  A.  B., 
at  a  future  day,  took  from  the  defendant  the  bond  on  which  the 
action  was  brought,  with  a  condition  that  "  if  the  defendant  should 
save  and  keep  harmless  the  plaintiffs  for  all  suits,  quarrels  and 
demands,  touching  and  concerning  the  said  bond  of  200?.,  then 
the  obligation  to  be  void,"  &c.  On  the  day  for  the  payment  of  the 
100J.,  the  defendant  not  appearing  to  pay  it,  the  plaintiff  did  so  in 
order  to  save  the  penalty  of  the  bond ;  and  it  was  held  that  the 
plaintiff  was  entitled  to  recover  on  his  bond  of  indemnity.  For 
as  the  court  say,  "  the  payment  of  the  100Z.  was  a  damage  and 
harm  to  the  plaintiff,  and  if  he  had  not  paid  it,  a  greater  harm 
would  have  followed ;  and  it  was  not  necessary  that  the  plaintiff 
should  be  arrested  or  sued."  It  was  also  said  that  the  plea  non 
fuit  damnificatus  implied  that  the  defendant  had  saved  the  plain- 
tiff harmless,  as  by  release,  payment  or  otherwise.  The  principle 
of  Broughton's  Case  was  adopted  by  the  King's  Bench,  in  Ld. 
Mansfield's  time ;  and  ruled  the  case  of  Ker  v.  Mitchell,  2  Ghit- 
ty's  Rep.  487 ;  s.  c.  18  E.  C.  L.  R.  399.  In  some  respects  the 
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situation  of  the  plaintiff  in  Broughton's  Case  was  different  from 
the  present.  There  the  plaintiff  was  bound  personally  for  the 
payment  of  the  100?.  at  a  subsequent  day ;  and  had  it  not  been 
paid  at  the  day,  he  would  have  become  personalty  liable  to  pay 
double  the  sum;  but  *here  there  was  no  personal  obliga-  r*-i,)Q 
tion  upon  the  plaintiffs  or  their  testator  at  any  time  to  pay  ^ 
the  Commonwealth  the  balance  of  the  purchase-money  for  the  land, 
nor  was  it  money  that  was  to  be  paid  before  a  certain  day  then  to 
come ;  the  neglect  of  which  would  have  rendered  the  testator  of 
the  plaintiffs  liable  to  a  penalty.  The  payment  of  the  money  to 
the  Commonwealth  might  have  been  enforced  by  proceeding 
against  the  land,  long  before  the  giving  of  the  bond  in  suit.  Whe- 
ther this  difference,  however,  would  have  been  sufficient  to  have 
exempted  this  case  from  the  operation  of  the  rule  of  decision  in 
Broughton's  Case,  provided  the  plaintiffs  or  their  testator  had  paid 
the  money  voluntarily  to  the  Commonwealth,  is  not  a  question  that 
requires  to  be  settled  here  ;  and  is  therefore  passed  without  giving 
any  opinion  upon  it.  But  without  payment  of  it  to  the  Common- 
wealth, or  some  attempt  upon  her  part,  to  compel  the  payment  of 
it,  by  proceeding  against  the  land,  I  am  at  a  loss  to  see  how  it  can 
be  said  that  there  could  be  a  breach  of  the  condition  of  the  bond 
in  this  respect.  It  is  said  that  conditions  of  bonds  are  to  be  re- 
garded as  the  words  of  the  obligee,  and  ought  therefore  to  be  con- 
strued favorably  for  the  obligor :  Butler  v.Wigge,  1  Saund.  66,  a; 
Bose  v.  Day  et  ux.,  1  Wils.  61 ;  3  Salk.  95 ;  Stanley  v.  Fearne,  3 
Lev.  138  ;  Eaton  v.  Butler,  Wm.  Jones  181.  This  rule,  however, 
I  apprehend,  is  to  be  understood  as  being  more  properly  appli- 
cable when  the  words  of  the  condition  are  ambiguous,  or  somewhat 
obscure.  In  such  case  doubtless  the  words  arc  generally  to  be  un- 
derstood in  that  sense  which  is  most  favorable  for  the  obligor : 
Turner  v.  Goodwin,  10  Mod.  154,  223.  But  still  they  must  receive 
a  reasonable  construction  (Colthirst  v.  Bejushim,  Plow.  30,  34), 
according  to  the  intention  of  the  parties,  so  that  it  may  be  carried 
into  effect :  Thorpe  v.  Thorpe,  1  Salk.  171,  172.  And  for  this 
purpose  a  construction  contrary  to  the  words  in  the  condition  of  a 
bond,  has  occasionally  been  given  to  it ;  as  where  it  ran,  "  If  the 
obligor  shall  not  pay  a  certain  sum,  &c.,  then  the  obligation  to  be 
void,"  &c. ;  the  word  "not"  has  been  rejected  as  repugnant  to  the 
design  of  the  obligation,  as  insisted  by  the  whole  tenor  of  it :  Mills 
v.  Wright,  1  Freern.  247 ;  Ca.  261 ;  s.  c.  Wells  v.  Wright,  2  Mod. 
285 ;  Vernon  v.  Alsop,  1  Lev.  77 ;  s.  c.  1  Sid.  105,  106 ;  Wells 
v.  Ferguson,  11  Mod.  193,  199 ;  8.  c.  2  Salk.  463 ;  Bache  v. 
Proctor,  Doug  383,  384. 

It  cannot  be  pretended  that  the  condition  here  is  for  the  payment 
of  the  balance  of  the  purchase-money  to  the  state  herself,  within 
any  specified  time ;  and  much  less,  certainly,  to  the  obligee  or  his 
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representatives.  Nor  can  it  be  fairly  said  that  any  intention  of  the 
kind  is  manifested  by  its  terms,  yet  it  would  have  been  easy  to  have 
said  so,  had  it  been  so  intended  by  the  parties.  And  most  clearly  the 
obligee,  unless  the  bond  gave  him  a  right  to  demand  and  receive  the 
money,  without  more,  from  the  obligor,  had  none  whatever  to  it. 
But  it  is  equally  more  clear  that  the  condition  of  the  bond  extends 
*  10-11  no  *furtner  'nan  to  save,  indemnify  and  keep  harmless,  the 
^  obligee,  his  heirs  and  assigns,  from  all  or  any  damage 
or  loss  which  should  arise  or  accrue  to  him  or  them  from  its 
being  due  to  the  state  and  suffered  to  remain  unpaid.  I  am  will- 
ing to  concede  that  it  is  so  in  terms ;  and  this  is  the  utmost  that 
can  be  required  by  the  plaintiffs,  without  a  total  disregard  to  the 
ordinary  meaning  of  the  words  used  therein,  for  there  is  nothing 
presented  on  the  face  of  the  instrument,  that  goes  to  show  that 
more  was  intended.  Taking  this  then  to  be  the  nature  and  the 
extent  of  the  condition,  I  am  willing  also  to  concede,  that  if  the 
obligee  afterwards,  being  desirous  of  selling  the  land,  had  been 
offered  more  for  it,  discharged  from  the  balance  of  the  purchase- 
money  due  to  the  state,  than  subject  to  it ;  and  he,  in  order  to 
obtain  the  higher  price,  had  paid  the  state,  he  would  have  been 
justified  in  doing  so;  and  having  become  thus  damnified  to  the 
amount  so  paid,  would  have  been  entitled  to  recover  remuneration 
by  action  upon  the  bond.  But  it  appears  to  me  that  it  would  be 
going  too  far,  to  say  that  without  any  proceeding  whatever  on  tho 
part  of  the  state,  having  been  instituted  by  her  against  the  land  to 
obtain  payment,  or  the  money  having  been  paid  to  her  by  the  obli- 
gee or  his  representatives,  the  condition  of  the  bond  is  broken.  I 
cannot  think  that  less  than  an  act  of  some  kind  on  the  part  of  the 
state,  in  relation  to  her  claim  against  the  land,  was  intended  to  be 
provided  for  by  the  parties  in  giving  and  accepting  the  bond. 

It  is  alleged,  however,  that  the  defendant,  as  the  executor  of  the 
obligor,  admitted  that  the  estate  of  his  testator  was  liable  under 
the  bond  to  pay  the  state,  and  accordingly  promised  that  he  would 
do  so.  Suppose  it  to  be  true,  that  he  did  make  such  admission 
and  promise,  still  that  would  not  change  the  legal  tenor  and  effect 
of  the  bond;  and  if  he  has  made  a  binding  promise,  and  has  vio- 
lated it,  he  cannot  be  called  to  answer  for  it  by  a  suit  upon  the 
bond. 

Again,  it  is  alleged,  that  the  defendant,  as  the  executor  of  the 
obligor,  agreed,  in  consideration  that  the  plaintiffs  would  release  Jacob 
Brown  from  the  payment  of  so  much  of  the  consideration-money, 
due  by  him  to  the  estate  of  the  testator  of  the  plaintiffs,  upon  a 
sale  made  of  the  land  to  him,  by  their  testator  in  his  lifetime,  as 
would  be  equal  to  the  amount  of  the  balance  of  the  purchase  due 
to  the  state,  that  he,  the  defendant,  would  pay  it  to  the  plaintiffs ; 
and  that  the  plaintiffs,  confiding  in  this  promise  of  the  defendant, 
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did  accordingly,  release  Jacob  Brown,  who  undertook  to  pay  the 
state,  but,  as  is  admitted,  has  not  done  so.  It  is  impossible,  as  it 
appears  to  me,  to  conceive  how  a  breach  of  such  an  undertaking 
by  the  defendant  here  can  be  converted  into  a  breach  of  the  condi- 
tion of  the  bond  of  his  testator.  It  is  not  contended,  that  the 
release  by  the  plaintiffs  of  Jacob  Brown  would  have  entitled  them 
to  sue  on  the  bond,  if  the  defendant  had  not  been  consenting  to  it, 
and  promised  payment  of  the  sum  released  by  the  plaintiffs  to 
Jacob  Brown.  This  of  itself  would  seem  to  show,  that  if  there  be 
any  duty  on  the  part  of  the  *defendant  to  pay,  it  does  not  r*inc 
arise  upon  the  bond,  but  out  of  the  promise  made  by  the  "• 
defendant.  And  is  it  is  not  also  plain  from  this  allegation  of  the 
plaintiffs,  if  they  have  any  right  to  demand  the  money  of  the 
defendant,  that  it  is  because  they  released  a  right  which  they  had 
against  Jacob  Brown  for  the  same  amount  of  money,  upon  the  faith 
and  credit  of  the  promise  made  by  the  defendant,  and  not  because 
the  bond  of  his  testator  provided  for  their  doing  so,  and  furnished 
a  security  to  them  for  the  payment  of  the  amount  thus  released  ? 
A  collateral  agreement  by  parol,  may,  it  is  true,  be  made,  and  if 
executed,  may  be  sufficient  to  discharge  or  extinguish  a  bond, 
because  by  the  agreement  of  the  parties,  it  being  executed,  the 
obligee  obtains  satisfaction  of  the  bond,  and  it  would  therefore  be 
unjust,  in  any  subsequent  event,  to  permit  him  to  set  up  the  bond 
for  the  purpose  of  obtaining  satisfaction  a  second  time ;  but  the 
agreement  alone  will  not  discharge  or  release  any  existing  right 
under  the  bond ;  nor  was  it  ever  heard  of,  I  think,  that  a  refusal 
to  perform  such  collateral  agreement  would  amount,  per  se,  to  a 
breach  of  the  condition  of  the  bond,  or  give  the  obligee  a  right  to 
sue  and  recover  on  it. 

The  judgment  is  affirmed. 

Judgment  affirmed. 

Cited  by  Counsel,  6  Barr  466. 
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Case  of  a  Koad  in  Bucks  County. 

CERTIORARI. 

In  April  1836,  a  petition  was  presented  to  the  Court  of  Quarter  Sessions 
of  Bucks  county,  praying  for  the  appointment  of  a  jury  to  view  and  lay  out 
a  certain  road.  Viewers  were  accordingly  appointed,  who  reported  that  they 
had  viewed  and  laid  out  the  road  applied  for.  Their  report  was  filed  at  Sep- 
tember Sessions  1836,  and  confirmed  nisi  on  the  13th  of  September.  At 
December  Sessions  1836,  upon  petition,  a  jury  of  review  was  appointed,  who 
reported  to  February  Sessions  1837,  that  they  were  not  able  to  agree.  This 
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report  was  confirmed  nisi  on  the  14th  of  February.  On  the  13th  of  May 
1837,  the  clerk  of  the  sessions  issued  an  order  to  open  the  road,  as  laid  out 
by  the  viewers  ;  which  order  was  quashed  by  the  Court  of  Quarter  Sessions  ; 
and  the  Supreme  Court,  on  appeal,  affirmed  the  decree  of  the  sessions  quash- 
ing the  order. 

THIS  case  came  before  the  court  on  a  certiorari  to  the  court  of 
*10fTl  *Quarter  Sessions  of  Bucks  county,  to  remove  the  proceed- 
^  ings  in  the  matter  of  a  decree  quashing  the  order  to  open 
a  road  beginning  at  the  end  of  a  road  leading  from  Watson's  mill, 
in  the  township  of  Buckingham,  to  the  old  York  road,  thence  till 
it  intersects  a  public  road  leading  from  the  Durham  road  to  Bur- 
lington, in  the  said  township. 

The  record  presented  the  following  case. 

At  a  Court  of  Quarter  Sessions  of  the  Peace,  held  on  the  27th 
day  of  April  1836,  a  petition  was  presented,  praying  for  the  ap- 
pointment of  a  jury  to  view  and  lay  out  the  above-mentioned  road. 
Whereupon  the  court  appointed  a  jury,  who  reported  that  they 
had  viewed  and  laid  out  the  road  prayed  for ;  which  report  was 
filed  at  September  Sessions  1836,  and  was  confirmed  nisi  on  the 
23th  of  September  1836. 

At  December  Sessions  1836,  upon  petition,  a  jury  of  review  was 
appointed,  who  reported  as  follows,  to  wit : 

"  We,  the  persons  appointed  to  review  the  road  within  men- 
tioned, and  parts  adjacent,  having  been  sworn  or  affirmed  ac- 
cording to  law,  did  review  the  same,  and  report  that  we  cannot 
agree." 

This  report  was  signed  by  five  of  the  jurors,  and  was  made 
to  February  Sessions  1837,  and  confirmed  nisi  on  the  14th  of 
February. 

No  further  proceedings  were  had  in  the  case  until  the  13th 
of  May  1837,  when,  upon  application  to  the  clerk  of  the  sessions, 
he  issued  an  order  to  open  the  road  as  laid  out  by  the  viewers — 
the  April  Sessions  having  intervened  between  the  filing  of  the 
report  of  the  viewers  and  the  taking  out  the  order  to  open  the 
road. 

At  an  adjourned  Court  of  Quarter  Sessions,  held  on  the  19th 
of  June  1837,  on  motion  of  the  counsel  of  the  petitioners  for  the 
review,  the  court  quashed  the  order  which  had  been  taken  out  to 
open  the  road  : 

Whereupon  this  certiorari  was  sued  out ;  and  the  decree  of  the 
court  quashing  this  order  was  assigned  for  error. 

Mr.  Ross,  for  the  appellant,  referred  to  the  Act  of  13th  June 
1836,  and   contended   that   the   court   below  ought   not  to  have 
quashed  the  order  for  opening  the  road.. 
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Mr.  Miles,  contra,  cited  the  Case  of  the  Hatfield  Road,  4  Yeates 
392. 

The  opinion  of  the  court  was  delivered  by 

*KENNEDY,  J. — The  matter  complained  of  here,  as  error  i-*-.  ^ 
in  the  court  below,  is  that  the  court  quashed  an  order  is-  *- 
sued  by  the  clerk  of  the  court  during  its  •  recess,  for  opening  the 
road  as  reported  by  the  viewers. 

If  there  was  no  previous  order  or  decree  of  the  court  authorizing 
the  issuing  of  such  order,  the  court  were  right  in  quashing  it. 
The  petition  for  the  road,  the  appointment  of  the  viewers,  and  their 
report  were  all,  most  probably,  made  under  the  Act  of  1802  and 
its  supplements,  as  the  report  of  the  viewers  appears  to  have  been 
filed  at  the  session  of  the  court  held  in  the  early  part  of  September 
1836,  and  the  late  act  on  the  subject  did  not  come  into  operation 
until  the  first  of  that  month.  The  Act  of  1836  only  repeals  the 
prior  laws  thereby  altered  and  repealed,  so  far  as  they  are  incon- 
sistent with  it.  And  as  the  duty  imposed  upon  the  viewers,  and  the 
manner  prescribed  thereby  for  the  performance  of  it,  seem  to  be 
the  same  as  by  the  former  laws,  it  does  not  appear  that  any  valid 
objection,  growing  out  of  the  last  law,  could  have  been  made  to  the 
court's  receiving  the  report  of  the  viewers,  and  acting  upon  it  in 
the  same  manner  as  if  it  had  been  authorized  and  wholly  made 
under  the  same.  This  being  the  case,  the  court  received  it,  and  on 
the  13th  of  September  1836,  directed  the  entry  of  "  confirmed 
nisi"  to  be  made  on  it.  The  meaning  of  this  entry,  most  probably, 
was  understood  by  the  court  at  the  time,  though  we  can  only  con- 
jecture what  was  intended  by  it.  But  we  may  reasonably  conclude 
that  it  was  not  designed  to  be  a  direction  to  the  clerk  to  make  out 
an  order  for  opening  the  road  of  any  particular  width  in  the  event 
that  followed,  which  was  the  appointment  by  the  court,  at  the  fol- 
lowing session  thereof,  of  reviewers,  according  to  the  prayer  of  a 
petition  duly  presented  for  the  purpose ;  otherwise  the  court  would 
not  have  quashed  the  order  issued  by  the  clerk  for  opening  the  road. 
The  4th  section  of  the  Act  of  1836,  Purd.  Dig.  (by  Stroud)  884, 
directs  what  the  court  shall  do,  if  they  approve  of  the  report  of  the 
viewers  allowing  a  road ;  the  direction  is  in  these  words,  "  They 
(the  court)  shall  direct  of  what  breadth  the  road  so  approved  shall 
be  opened  ;  and  at  the  next  court  thereafter  the  whole  proceedings 
shall  be  entered  on  record ;  and  thenceforth  such  road  shall  be 
taken,  deemed  and  allowed  to  be  a  lawful  public  road  or  highway, 
or  private  road,  as  the  case  maybe."  By  the  25th  section,  p.  886, 
it  is  further  directed  that  "  in  all  cases  of  views  for  any  purpose 
mentioned  in  the  act,  the  court  shall,  on  petition  of  any  person 
interested,  direct  a  second  view  or  review  for  the  same  purpose : 
Provided,  that  application  therefor  be  made  at  or  before  the  next 
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term  of  the  said  court  after  the  report  upon  the  first  view"  These  two 
sections  taken  together  show  conclusively  that  no  road  can  be  con- 
sidered as  established  finally,  until  the  next  court  after  it  shall  have 
been  approved  by  the  court,  and  an  order  made  by  the  same,  direct- 
ing it  to  be  opened  of  a  certain  breadth,  therein  to  be  specified. 


*108T  or(^er  may  be  made  at  the  court  to  which  *the  report 

•*  of  the  viewers  is  first  made,  and  if  the  attention  of  the  court 
be  called  to  the  report  then,  and  it  be  approved  of,  it  would  seem 
to  be  at  the  time  at  which  the  act  requires  it  to  be  done  ;  but  whe- 
ther done  then  or  at  a  subsequent  court,  the  road  cannot  be  finally 
established,  and  entered  upon  record  as  a  road,  before  the  next 
court  following  that  at  which  the  order  for  opening  the  road  shall 
have  been  made.  And  as  it  is  obvious  that  this  delay  is  allowed 
for  the  purpose  of  affording  those  who  may  be  opposed  to  the  road, 
if  there  should  be  any  such,  time  to  come  forward  and  make  their 
objections,  by  presenting  their  petition,  containing  the  same,  to  the 
court,  and  asking  for  a  review  thereof  by  reviewers  to  be  appointed 
by  the  court  for  that  purpose,  it  would  therefore  seem  to  follow  as  a 
natural  consequence,  that  if  such  petition  for  a  review  be  presented 
at  the  next  court  after  the  report  of  the  viewers  in  favor  of  the 
road  which  is  within  the  time  allowed  by  the  Act  of  Assembly,  and 
reviewers  are  appointed  by  the  court,  a  thing  they  are  bound  to  do, 
and  cannot  refuse,  the  order  made  for  opening  the  road  is  thereby 
superseded  ;  and  the  road  reported  cannot  be  opened,  nor  entered 
upon  the  records  of  the  court  as  an  established  road,  until  some 
further  action  of  the  court  be  had  thereon.  Then  assuming  that 
the  court,  by  directing  the  entry  of"  confirmed  nisi"  to  be  made  on 
the  report  of  the  viewers  in  favor  of  the  road,  intended  it  as  a 
direction  to  the  clerk  to  enter  a  decree  approving  of  the  road,  and 
for  opening  it  of  a  certain  breadth,  according  to  some  general  and 
standing  rule  of  the  court,  which  I  believe  has  existed  in  some 
counties  of  the  state,  the  petition  presented  at  the  succeeding  court, 
making  objections  to  it  and  asking  for  a  review,  and  the  appoint- 
ment of  reviewers  in  conformity  thereto  by  the  court,  may  well  be 
considered  as  sufficient  to  prevent  the  order  of  the  court  made  for 
opening  the  road  from  taking  effect  until  some  further  order  should 
be  made  thereon. 

The  petitioners  for  a  review  proceeded  with  their  order,  as  it 
would  appear,  by  taking  it  out,  getting  the  reviewers  therein 
named,  after  being  duly  organized,  to  go  and  review  the  location 
of  the  road.  The  reviewers,  however,  not  being  able  to  agree  on 
a  report,  either  for  or  against  the  road,  therefore  merely  reported 
that  fact  to  the  court,  who  directed  a  similar  entry  of  "confirmed 
nisi"  to  be  made  thereon,  to  that  which  was  made  on  the  first 
report.  It  is  even  difficult  to  conjecture  what  was  intended  by 
this  entry.  But  we  may  fairly  infer  that  it  was  not  intended 
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thereby  to  establish  and  direct  the  opening  of  the  road  as  reported 
by  the  first  set  of  viewers,  or  the  court  would  not  have  quashed  the 
order  issued  to  that  effect  by  their  clerk.  It  is  possible,  however, 
that  the  court  below  considered  the  report  of  the  reviewers,  as  one 
in  effect  against  the  road,  and  by  confirming  it  "wm"  may  have 
intended  thereby  to  set  aside  the  repbrt  of  the  viewers,  unless 
something  more  should  be  shown  in  favor  of  it.  The  report  of 
the  reviewers  *  certainly  went  to  show  that  they  were  divided  r*-inq 
in  opinion  as  to  the  propriety  of  laying  out  the  road,  from  * 
which  it  might  be  inferred,  and  not  unfairly,  I  think,  that  it  was 
doubtful,  at  least,  whether  it  ought  to  be  done  or  not.  Had  the 
reviewers  reported  against  it,  the  court  in  their  discretion  might 
have  adopted  the  report  of  the  reviewers  or  that  of  the  viewers : 
3  S.  &  R.  236.  But  although  the  report  of  the  reviewers  cannot 
be  regarded  as  being  of  the  same  weight  against  the  road,  as  if 
four  of  them  had  joined  in  a  report  to  that  effect,  yet  it  was  of 
some  weight  in  going  to  show  that  the  necessity  for  such  road 
was  at  least  somewhat  doubtful.  And  if  the  court  below  viewed 
it  in  this  light,  I  am  not  prepared  to  say,  that  they  were  bound 
to  grant  the  road ;  though  it  may  have  been  a  very  proper  case 
for  the  court  to  have  directed  another  view,  if  either  side  had 
applied  for  it. 

Upon  examination  of  the  whole  record,  we  are  not  able  to  dis- 
cover any  previous  decree  of  the  court,  authorizing  the  clerk  to 
issue  the  order  for  opening  the  road  and  therefore  cannot  under- 
take to  say  that  the  court  erred  in  setting  it  aside.  Neither  can 
we  say  from  the  proceedings  that  were  had  in  the  case,  and  from 
what  may  have  been  shown  to  the  court  below,  that  they  were 
bound  to  have  made  an  order  establishing  the  road  and  for  open- 
ing it.  ^he  order  of  the  court  below  is  therefore  affirmed. 

Judgment  affirmed. 

Cited  by  Counsel,  5  Whart.  335,  486  ;  3  W.  &  S.  559 ;  5  Harris  73 ;  6 
Casey  157;  2  Wright  371. 

Cited  by  the  Court,  1  Barr  358 ;  4  Id.  339  ;  5  Id.  515  ;  8  Id.  486  ;  5  Casey 
22. 


*[PHILADELPHIA,  JANUARY  16,  1838.]  [*110 

Huffsmith  against  Levering. 

IN    ERROR. 

1.  The  merits  of  a  judgment  obtained  before  a  justice  of  the  peace,  cannot 
be  inquired  into  on  the  trial  of  an  appeal  from  a  judgment  given  by  him  on 
a  scire  facias  upon  the  original  judgment,  unless,  perhaps,  it  appear  upon 
the  record  of  the  original  suit,  that  the  justice  had  not  jurisdiction  thereof.1 

|| l  Cf.  Seymour  v.  Hubert,  11  Norris  499.  || 
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2.  Therefore,  it  was  held,  that  on  the  trial  of  an  appeal  from  a  judgment 
of  a  justice  of  the  peace,  on  a  scire  facias  quare  executio  non,  it  was  not 
competent  for  the  court  to  go  into  evidence  showing  that  the  title  to  land 
was  involved  in  the  original  suit :  although  by  the  practice  of  the  court,  the 
declaration  on  the  appeal  was  for  money  had  and  received,  and  the  plaintiff 
opened  his  case  upon  the  original  cause  of  action,  and  gave  in  evidence  the 
promissory  note  upon  which  the  suit  was  brought. 

ERROR  to  the  Court  of  Common  Pleas  of  Monroe  county,  to 
remove  the  record  of  a  suit,  there  depending  between  Peter  Huff- 
smith,  plaintiff,  and  Abraham  Levering  defendant. 

The  case  came  before  the  court  below  on  an  appeal  from  the 
judgment  of  a  justice  of  the  peace  rendered  on  a  scire  facias 
quare  executio  non,  &c. 

The  transcript  showed,  that  the  original  suit  was  commenced 
on  the  27th  of  January  1834,  and  that  the  plaintiff's  claim  was 
for  the  amount  of  a  promissory  note,  dated  the  1st  of  April 
1830,  payable  the  first  of  April  1832,  for  $25.  Judgment  was 
rendered  in  favor  of  the  plaintiff  for  the  amount  of  the  said 
note  (after  deducting  a  small  credit),  on  the  1st  of  February  1834. 

On  the  12th  August  1835  (as  also  appears  by  the  transcript), 
the  said  judgment  was  revived  by  scire  facias,  from  which  judgment 
of  revival  the  defendant  appealed. 

The  cause  came  on  for  trial  at  the  Court  of  Common  Pleas  of 
said  county,  on  the  22d  day  of  February  1837.  The  plaintiff's 
counsel  opened  his  case,  gave  in  evidence  the  note  mentioned  in  the 
transcript,  and  rested  his  case. 

The  defendant's  case  was  then  opened,  and  called 
*11~n  *Nicholas  Altemose  as  a  witness — who  proved  the  execu- 
'  tion  of  an  article  of  agreement  to  which  he  was  a  witness, 
between  the  plaintiff  and  defendant,  for  the  sale  of  a  tract  of  land, 
dated  the  10th  of  February  1830,  for  the  sum  of  $75,  in  annual 
payments  of  $25  each :  to  the  admission  of  which  in  evidence  the 
plaintiff  objected ;  but  the  court  admitted  the  same ;  which  forms 
the  subject  of  the  first  bill  of  exceptions. 

The  defendant  then  offered  in  evidence  the  deposition  of  Fred- 
erick Levering,  his  brother,  taken  upon  a  rule  to  Lancaster  county, 
to  prove  the  execution  of  the  said  article  of  agreement,  and  that  the 
interlineations  were  made  before  its  execution.  To  the  admission 
of  which  the  plaintiff  objected  ;  but  the  same  was  admitted  ;  which 
forms  the  subject  of  the  second  bill  of  exceptions. 

Nicholas  Altemose  was  then  called  again ;  who  testified  that 
Levering  was  to  pay  $75  for  the  land ;  he  was  to  pay  $25  for  the 
first  payment,  and  $25  a  year.  And 

H.  E.  Wolfe,  Esq.,  who  testified :  "  I  was  an  arbitrator  in  this 
case,  and  I  think  the  note  was  admitted  to  be  given  for  the  land  in 
this  agreement,  and  for  the  last  payment.     Huffsmith  was  present 
at  the  time." 
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The  defendant  here  rested  his  case. 

The  plaintiff  then  called  C.  H.  Haney,  who  testified :  "  I  came 
to  the  house  of  Abraham  Levering  in  1833,  and  he  said,  I  am  glad 
you  had  the  Pocono  property  sold,  or  else  I  could  not  have  got  a 
good  title  of  Huifsmith.  He  got  out  the  sheriff's  deed  ;  the  plain- 
tiff and  I  are  brothers-in-law.  It  was  when  Levering  lived  in 
Chestnut  Hill  township.  The  deed  was  to  Huffsmith  and  Merwine, 
and  the  property  was  sold  to  them  at  my  suit." 

And  the  plaintiff,  further  to  maintain  the  issue  on  his  part, 
offered  in  evidence  the  record  of  a  judgment  in  the  Court  of  Com- 
mon Pleas  of  Northampton  county,  No.  87,  to  January  Term,  1832  ; 
Valentine  Wagener  v.  Abraham  Levering — the  fi.  fa.  levy,  inquisi- 
tion, venditioni  exponas,  and  condition  of  sale  of  the  property  men- 
tioned in  the  said  articles  of  agreement  given  in  evidence  by  the 
defendant,  for  the  purpose  of  showing  that  the  title  of  said  land 
passed  out  of  the  defendant  by  judicial  sale,  free  of  all  incuin- 
brances,  before  this  suit  was  instituted  before  the  justice. 

To  the  admission  of  which  in  evidence  the  defendant  objected,  and 
the  court  sustained  the  objection,  and  overruled  the  evidence ;  which 
forms  the  subject  of  the  third  bill  of  exceptions. 

The  plaintiff  also  called  William  Serfass  as  a  witness,  who 
*testified:  "Mr.  Huffsmith  came  to  my  house  in  1833,  and  r*iio 
said  he  wanted  me  to  go  to  Levering's  with  him,  he  wanted  *- 
to  deliver  a  deed  and  get  $25.  We  went  down  to  Levering's. 
Levering  was  in  the  room,  and  Huffsmith  said  he  had  a  title. 
Levering  took  it,  opened  it,  and  read.  He  read  it  awhile,  put  it 
together  again,  and  said  he  thought  it  was  right.  Levering  went 
to  the  desk,  and  put  it  away.  Huffsmith  said  he  ought  to  have  the 
money.  Levering  said  you  have  got  the  note,  and  I  ought  to  have 
the  deed  a  while  ago.  Levering  put  it  away  in  the  desk,  and  Huff- 
smith  and  I  went  off  together. 

Being  cross-examined,  he  said :  "  I  heard  Huffsmith  say  that  he 
gave  it  back  to  Esq.  Trach — Huffsmith  said  he  had  given  it  back 
to  the  Trach  to  keep  until  the  judgment  was  paid.  I  did  not 
swear  before  the  arbitrators  that  Huffsmith  said  he  had  gone  to  Lev- 
ering's and  got  the  deed  back  again." 

The  plaintiffs  again  rested  their  case. 

The  defendant  called  H.  E.  Wolf  again,  who  testified :  "  William 
Serfass  was  before  us  as  a  witness.  He  then  swore  that  Huffsmith 
said  he  had  got  the  deed  back  again  from  Levering.  This  appears 
by  my  notes — they  are  rough  notes." 

The  defendant  also  called  Jacob  Bonser  as  a  witness,  who  tes- 
tified :  "  I  met  Huffsmith  on  this  property,  and  he  said  to  me,  till 
next  spring  I  will  be  the  owner  of  this.  I  asked  him  if  he  had 
made  title — he  said  he  had,  but  Levering  would  not  accept  it. 
This  was  in  the  year  1835.  He  said  Levering  refused  to  accept 
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the  title  because  it  was  not  according  to  the  agreement.  Huff- 
smith  said,  if  I  wanted  to  rent,  1  could  rent  of  him.  This  was 
about  the  same  property." 

The  testimony  being  closed,  the  court  was  requested  to  charge 
the  jury  upon  the  following  points: 

1st.  That  the  suit  being  upon  a  promissory  note,  and  not  upon  a 
real  contract,  the  justice  had  jurisdiction. 

2d.  That  if  the  note  upon  which  the  suit  is  brought  were  given 
for  the  balance  of  the  purchase-money  of  land,  the  defendant 
having  accepted  of  the  deed  before  suit  was  brought,  he  is  estopped 
from  alleging  its  insufficiency,  or  that  it  got  out  of  his  hands. 

3d.  That  it  is  incumbent  upon  the  defendant  to  prove  clearly 
that  the  alteration  in  the  agreement  was  made  before  its  execution  ; 
and  if  he  does  not,  the  law  presumes  that  it  was  made  afterwards, 
and  renders  the  instrument  void  as  to  the  rights  of  the  defendant 
under  it. 

*113~l       *The  court  (Scott,  President)  charged  the  jury  as  foJ- 
J  lows : 

"  This  suit  was  commenced  before  a  justice  of  the  peace  upon  a 
promissory  note  for  $25,  dated  1st  of  April  1830,  and  payable  1st 
April  1832.  The  defence  is,  1st,  an  entire  failure  of  considera- 
tion ;  and,  2d,  want  of  jurisdiction  in  the  justice,  and  of  conse- 
quence in  this  court. 

"  To  sustain  his  first  position,  the  defendant  has  given  in  evidence 
articles  of  agreement  between  the  parties,  dated  Feb.  10th  1830, 
in  which  the  plaintiff  agrees  to  sell  to  the  defendant  a  certain  tract 
of  land  upon  the  Pocono  for  $75,  payable  in  instalments  of  $25 
each,  and  insists  that  this  note  was  given  for  one  of  the  instalments. 
Was  then  this  note  given  in  part  consideration  for  the  land  described 
in  the  article  of  agreement?  If  it  was  not,  there  is  an  end  to  the 
controversy  ;  the  plaintiff  must  recover ;  for  the  whole  defence 
rests  upon  this  ground.  Upon  this  question  the  jury  are  referred 
to  the  agreement  itself — to  the  testimony  of  William  Serfass,  who 
went  with  the  plaintiff  in  1833  to  get  his  money,  and  tender  a 
deed,  as  he  testifies,  and  what  passed  between  the  parties  on  that 
occasion ;  also  to  the  testimony  of  Mr.  Wolf,  who  was  an  arbitrator 
in  this  case,  as  to  the  admissions  of  the  plaintiff  or  his  counsel 
before  the  arbitrators.  If  the  jury  should  be  satisfied  from  the 
evidence  that  the  note  in  question  was  given  in  part  consideration 
for  the  land  mentioned  in  the  articles  of  agreement,  it  is  insisted 
on  the  part  of  the  plaintiff  that  before  the  commencement  of  this 
suit,  he  made  and  executed  a  conveyance  as  he  was  bound  to  do  by 
the  articles  of  agreement ;  that  he  delivered  it  to  the  defendant ; 
and  that  it  was  accepted  by  him  ;  which  was  an  entire  and  perfect 
satisfaction  of  the  covenant  in  the  articles  to  convey,  and  that 
therefore  the  question  of  title  could  not,  and  in  fact  does  not,  arise 
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in  this  case ;  and  that  the  defendant  is  estopped  from  alleging  its 
insufficiency.  Tt  would  really  seem  to  me,  that  if  the  dispute  about 
the  title  was  amicably  settled  by  the  parties  to  the  entire  satisfac- 
tion of  the  defendant,  as  is  alleged,  by  the  delivery  of  such  a  con- 
veyance as  the  articles  of  agreement  required,  and  its  acceptance 
by  the  defendant  in  discharge  of  the  plaintiff's  covenant  to  convey, 
the  defendant  should  not  now  be  permitted  to  resist  a  recovery, 
and  undo  that  which  the  parties  had  amicably  done.  What  then 
is  the  evidence  upon  this  point  ?  The  jury  are  referred  to  the  tes- 
timony of  William  Serfass,  Charles  Haney,  and  Jacob  Bonser. 
The  only  witness  who  speaks  of  the  contents  of  the  deed  is  Charles 
Haney,  who  was  called  by  the  plaintiff,  who  says  it  was  a  deed 
from  the  sheriff  to  the  plaintiff  and  Peter  Merwine  ;  not  from  the 
plaintiff  to  the  defendant,  but  to  the  plaintiff  and  Merwine.  And 
the  witness  Bonser  says,  that  in  1835,  the  plaintiff,  among  other 
things,  said  that  he  had  made  the  title  to  Levering,  and  he  would 
not  accept  it,  because  it  was  not  according  to  contract ;  and  that 
if  he  wanted  to  rent  it,  he  must  rent  *it  of  him  the  plaintiff.  r*-i  14 
If  the  deed  tendered  was  the  one  Haney  speaks  of,  it  surely  "- 
was  not  according  to  contract.  But  it  is  alleged  on  the  part  of  the 
plaintiff,  that  the  agreement  has  been  altered  in  a  material  part 
since  its  execution,  and  therefore  that  it  is  void.  Where  material 
alterations  appear  upon  the  face  of  an  instrument  of  writing,  the 
law  presumes  they  were  made  after  its  execution.  But  this  pre- 
sumption may  be  rebutted  by  evidence  that  they  were  made  before. 
The  testimony  of  Altemose  and  Levering,  if  believed,  shows  that 
the  alterations  were  made  before  signing.  But  the  most  important 
question  involved,  is,  whether  the  justice  had  jurisdiction  ?  It  is 
well  settled  by  a  uniform  current  of  decisions,  that  a  justice  of  the 
peace  has  not  jurisdiction  arising  upon  contract  where  the  title  to 
land  may  come  in  question.  In  this  case  there  can  be  no  doubt 
but  that  the  title  to  land  is  involved.  The  whole  defence  rests 
upon  want  of  title  to  land.  The  plaintiffs,  therefore,  cannot  recover. 
Your  verdict  must  be  for  the  defendant." 

The  jury  found  a  verdict  for  the  defendant ;  and  the  plaintiff 
having  removed  the  record  to  this  court,  assigned  the  following 
errors. 

1.  The  court  erred  in  admitting  the  evidence  which  forms  the 
subject  of  the  first  and  second  bill  of  exceptions. 

2.  The  court  erred  in  rejecting  the  subject  of  the  third  bill  of 
exceptions. 

3.  The  court  erred  in  answering  the  first  point  propounded  by 
the  plaintiff's  counsel. 

4.  The  court  erred  in  answering  the  second  point. 

5.  Upon  the  facts  in  evidence,  the  court  erred  in  taking  the 
case  from  the  jury,  by  saying  that  the  justice  had  no  jurisdiction. 
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Mr.  R.  Brodkead,  Jr.,  for  the  plaintiff  in  error,  cited  Guilky  v. 
Gillingham,  3  S.  &  R.  94 ;  Kauffelt  v.  Bower,  7  Id.  73 ;  Weide 
mor  v.  Drissel,  1  Yeates  77  ;  Sechrist  v.  Connellee,  3  P.  &  W.  388 ; 
Campbell  v.  Gallagher,  2  Watts  135. 

Mr.  Ihrie,  for  the  defendant  in  error,  cited  Heffelfinger  v.  Shutz, 
16  S.  &  R.  44;  Lee  v.  Dean,  3  Rawle  325;  Campbell  v.  Walker, 
5  Watts  482 ;  McKinney  v.  Rhoads,  Id.  346  ;  Moore  v.  Wail,  1 
Binn.  219;  Manhardt  v.  Soderstrom,  5  Sm.  Laws  177;  1  Binn. 
138. 

The  opinion  of  the  court  was  delivered  by 

frllVI  *GiBSON,  C.  J. — The  record  returned  with  this  writ  of 
J  error,  is  a  pregnant  proof  that  the  forms  of  the  law  are  the 
guardians  of  its  principles.  The  suit  below  was  an  appeal  from 
the  judgment  of  a  justice,  on  a  seire  facias  quare  executio  non, 
in  which,  pursuant  to  a  practice  tolerated  in  appeal  causes,  the 
plaintiff  declared  for  money  had  and  received.  (See  7  Watts  237.) 
This  practice  may  be  a  convenient  one ;  but  it  leads  to  irregu- 
larities, which,  if  not  corrected,  would  not  only  change  the  form  of 
the  proceeding,  but  impair  the  rights  involved  in  it,  as  happened 
in  this  instance.  Had  the  cause  been  put  at  issue  as  it  ought  to 
have  been,  on  the  plea  of  payment,  even  without  a  proper  decla- 
ration, which  is  needless  in  cases  of  scire  facias,  and  seldom  filed, 
the  matter  to  be  tried  would  have  been  so  clearly  indicated,  that  a 
mis-trial  could  scarce  have  taken  place.  As  it  was,  it  must  have 
appeared  to  the  court,  as  well  from  the  evidence  as  the  pleadings, 
that  the  suit  was  on  a  promissory  note  as  an  original  cause  of 
action  ;  for  the  plaintiff  gave  in  evidence,  not  his  judgment,  but 
the  note  on  which  it  was  obtained ;  and  the  defence,  as  might  be 
expected,  was  one  which,  however  admissible  in  the  original  action, 
was  excluded  by  the  judgment.  Evidence  was  received  to  show 
failure  of  consideration,  because  a  title  to  the  land  for  the  price  of 
which  the  note  was  given,  had  not  been  tendered ;  and  also  to 
show  want  of  jurisdiction  because  the  validity  of  the  title  might 
have  been  in  question :  matters  judicially  settled  and  not  to  be  con- 
troverted a  second  time.  Since  Cardesa  v.  Humes,  5  S.  &  R.  65, 
it  has  not  been  supposed  here,  nor  had  it  been  elsewhere,  that  the 
merits  of  a  judgment  may  be  opened  on  a  scire  facias,  to  let  in  a 
defence  that  might  have  been  urged  before :  and  this  for  the  best 
of  reasons,  because  the  matter  must  be  taken  to  have  passed  in  rem 
judicatam.  Indeed,  it  requires  not  the  authority  of  that  case,  for 
a  principle  so  plain  as  that  a  party  actually  or  potentially  heard, 
is  not  to  be  heard  over  again. 

Nor  was  the  evidence  proper  in  this  proceeding,  to  show  want 
of  original  jurisdiction ;  though  it  would  have  been  clearly  com- 
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petent  to  do  so  in  the  original  action.  Title  to  land  had  been 
indirectly  in  question,  and  perhaps  erroneously  passed  upon ;  but 
the  corrective  is  'not  collateral  revision.  Consent,  it  is  said,  gives 
not  jurisdiction ;  and  advantage  can  be  had  of  the  want  of  it  at 
any  time.  I  take  that  to  be  true  when  want  of  jurisdiction  is  evi- 
dent from  the  nature  of  the  proceeding,  or  apparent  on  the  record, 
as  in  Lord  Clare  v.  Roach,  2  Show.  98,  pi.  96,  in  which  it  was 
agreed  that  consent  of  record  would  not  authorize  a  trial  of  the 
title  to  land  in  another  country ;  but  it  is  not  true,  where  want  of 
jurisdiction  in  the  particular  instance  is  the  effect  of  limitations 
operating  as  exceptions,  as  in  Fox  v.  Wood,  1  Rawle  143.  These 
afford  grounds  of  special  defence  which  may  be  waived,  and  conse- 
quently leave  no  trace  of  their  existence  on  the  record,  so  that  the 
cause  of  action  may  appear  to  be  regularly  within  the  general  ju- 
risdiction of  the  forum  ;  and  *when  the  party  has  not  shown  r-^  -.  /, 
his  case  to  be  within  the  exception,  at  the  proper  time,  no  '• 
principle  of  Justice  requires  that  he  be  permitted  to  show  it  after- 
wards. But  what  i-s  his  remedy  when  he  has  attempted  to  show  it, 
and  it  is  erroneously  determined  ?  Clearly  an  appeal,  as  in  the 
case  of  any  other  erroneous  determination.  The  defendant  did  not 
appeal ;  so  that  debate  about  the  nature  of  the  consideration  is 
consequently  concluded ;  and  as  want  of  jurisdiction  is  not  apparent 
on  the  record,  it  may  not  be  shown  on  the  trial  of  a  scire  facias, 
which  is  a  collateral  proceeding. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Cited  by  Counsel,  7  Watts  140 ;  1  W.  &  S.  415  :  1  Casey  79  ;  2  Miles  253. 
||  4  Norris  32. 


[PHILADELPHIA,  JANUARY  16,  1838.] 

Stuckert  against  Anderson 

IN    ERROR. 

1.  A  notice  sent  through  the  post  office  to  the  maker  of  a  note,  is  not  such 
a  demand  as  the  law  requires,  where  his  residence  is  supposed  to  be  ascer- 
tained. 

2.  Where  the  notary  was  informed,  on  inquiry,  that  the  maker  resided  in 
or  near  a  post-town  in  an  adjoining  county,  it  was  held  that  a  demand  sent 
through  the  post  office  was  not  sufficient  to  charge  the  endorser. 

3.  Where  a  note  has  been  discounted  by  a  bank,  it  seems  that  it  would  not 
be  due  diligence,  if  the  notary  inquired  only  of  the  directors  and  officers  of 
the  bank,  respecting  the  residence  of  the  first  endorser. 

4.  It  is  settled,  that  whether  or  not  due  diligence  was  used  in  making 
inquiry  for  the  endorser,  is  a  mixed  question  of  law  and  fact :  The  court  are 
to  give  their  opinion  on  the  law  to  the  jury  according  to  the  circumstances 
as  they  appear ;  but  the  jury  must  decide  the  fact  whether  there  was  due 
diligence  or  not. 
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ERROR  to  the  Court  of  Common  Pleas  of  Bucks  county. 

The  action  in  the  court  below  was  assumpsit,  brought  by  John 
H.  Anderson  against  George  Stuckert,  on  a  promissory  note  for 
$194.17,  dated  the  17th  day  of  June  1835,  at  ninety  days,  drawn 
by  Thomas  M.  Jones,  in  favor  of  Stuckert,  the  defendant,  and 
endorsed  by  him  to  Anderson,  the  plaintiffs. 

*117T        *^n  ^ie  tr'a^  Before  F°x>  President,  it  appeared  that  the 
•I  note  had  been  discounted   by  the  Doylestown  Bank  for 
Anderson  ;  and  the  notary  of  that  bank  was  produced  as  a  witness, 
and  testified  as  follows  : — 

"  This  note  was  delivered  to  me  by  one  of  the  officers  of  the 
Doylestown  Bank,  on  the  18th  of  September  1835,  for  protest.  I 
called  on  Mr.  Anderson  the  same  afternoon,  and  gave  him  a  notice 
that  the  note  was  due  and  unpaid ;  and  I  also  inquired  of  Mr. 
Anderson,  and  of  the  officers  of  the  bank,  and  I  think  of  Mr. 
Yardley,  one  of  the  directors,  the  nearest  post  office  to  Thomas  M. 
Jones  and  George  Stuckert.  I  made  out  notices  to  them,  of  which 
I  produce  copies ;  and  placed  them,  on  the  said  18th  of  September 
in  the  post  office  in  Doylestown.  Stuckert's  notice  was  sent  to 
either  the  Richboro'  post  office  in  this  county,  or  to  Philadelphia  ; 
and  Jones's  was  sent  to  Holmesburg  post  office  ;  both  notices  were 
duly  directed  to  them  at  those  places.  From  the  best  information 
I  could  obtain  on  inquiry,  I  sent  notices  to  the  post  offices  nearest 
to  where  said  Stuckert  and  Jones  lived.  I  did  not  know  where 
Stuckert  lived  at  the  time  I  sent  the  notice,  but  upon  inquiry  I 
directed  the  notice  to  the  place  where  I  believed  him  to  live  at  the 
time.  I  am  and  was  a  notary  public  at  the  time  of  sending  the 
notices.  The  note  was  handed  to  me  for  protest  by  the  proper 
officers  of  the  bank.  I  called  on  Mr.  Anderson,  he  paid  me  the 
amount  of  the  note,  and  I  gave  the  note  to  him  and  paid  the  amount 
next  morning  in  the  bank.  He  paid  me  the  same  afternoon  I  gave 
the  notice." 

The  notices  to  the  maker  and  endorser,  of  which  copies  were  pro- 
duced by  the  notary,  were  in  the  usual  form. 

The  learned  judge  charged  the  jury  that  if  they  believed  the 
evidence,  the  plaintiff  had  made  out  his  case,  and  was  entitled  to 
recover  the  amount  of  the  note  with  interest. 

The  jury  accordingly  found  for  the  plaintiff;  and  the  defend- 
ant having  taken  a  bill  of  exceptions,  removed  the  record  to  this 
court,  and  assigned  for  error  the  direction  in  the  charge  below. 

Mr.  Troubat,  for  the  plaintiff  in  error,  contended  that  the 
demand  and  notice  in  this  case  were  not  sufficient  to  charge  the 
defendant,  and  that  the  court  erred  in  directing  the  jury  to  find  for 
the  plaintiff  if  they  believed  the  testimony,  since  the  question  of 
due  diligence  was  in  some  measure  one  of  fact  for  the  jury.  Upon 
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these  points  he  cited  Monroe  v.  Easton,  2  Johns.  Cas.  75  ;  Berry 
v.  Robinson,  9  Johns.  Rep.  121  ;  Griffin  v.  Goff,  12  Id.  423 ;  May 
v.  Coffin,  4  Mass.  341 ;  Jackson  v.  Richards,  2  Caines'  Rep.  343  ; 
Lazarus  v.  Aubin,  2  McCord's  Rep.  134  ;  Blakely  v.  Grant,  6 
*Mass.  386;  Disborough  v.  Vanness,  3  Halsted  231;  r^-i-io 
Kirkpatrick  v.  Howell,  1  Harper's  Rep.  426  ;  Gurley  v.  •- 
Gettysburg  Bank,  7  S.  &  R.  224  ;  3  Kent's  Com.  95 ;  Stewart 
v.  Allison,  6  S.  &  R.  324;  Whittier  v.  Grafton,  3  Greenleaf 
82. 

Mr.  Miles,  contra,  argued  that  actual  demand  on  the  maker  of 
the  note  was  not  necessary  under  the  circumstances  ;  and  that  due 
diligence  had  been  used  in  endeavoring  to  make  a  demand.  Dun- 
can v.  McCullough,  4  S.  &  R.  480  ;  Price  v.  Young,  1  McCord's 
Rep.  339  ;  Putnam  v.  Sullivan,  4  Mass.  45 ;  Burridge  v.  Burgess, 
3  Campbell  262  ;  U.  States  v.  Barker,  12  Wheat.  550  ;  Muilman 
v.  D'Eguino,  2  H.  Bl.  569  ;  Heylin  v.  Adamson.  2  Burr.  669  ; 
Bateman  v.  Joseph,  2  Campbell  461 ;  Chapman  v.  Lipscombe,  1 
Johns.  Rep.  294 ;  Fisher  v.  Evans,  5  Binn.  541  ;  Smedes  v.  Utica 
Bank,  20  Johns.  Rep.  372  ;  s.  0.  3  Co  wen  662  ;  Smith  v.  Wash- 
ington Bank,  5  S.  &  R.  322  ;  Smyth  v.  Hawthen,  3  Rawle  355. 

2.  That  reasonable  notice  and  due  diligence  are  questions  of 
law,  whenever  under  a  given  state  of  circumstances  a  fixed  rule, 
has  been  settled.  1  Starkie's  Evid.  416,  425  ;  Bailey  on  Bills 
102  ;  Darbishire  v.  Parker,  6  East  11 ;  Parker  v.  Gordon,  7  East 
386  ;  Bank  of  North  America  v.  McKnight,  1  Yeates  147. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — The  promissory  note,  in  the  case  before  us,  was 
not  dated  or  payable  at  any  particular  place.  It  was  discounted  in 
the  Doylestown  Bank,  and  taken  up  by  the  plaintiff  in  consequence 
of  remaining  unpaid.  Objections  were  made  on  the  trial,  to  the 
want  of  proof  of  a  demand  on  the  maker,  and  also  as  to  the  notice 
to  the  endorser  (the  defendant),  who  was  the  payee. 

1.  It  is  the  duty  of  the  holder  of  a  promissory  note,  if  he  intends 
to  charge  the  endorser,  to  make  a  demand  of  payment  on  the 
maker,  at  the  maturity  of  the  note,  unless  there  exists  some  legal 
excuse  for  omitting  it.  A  notification  to  the  maker  through  the 
post  office  is  not  such  a  demand  as  the  law  requires,  when  the  maker's 
residence  is  supposed  to  be  ascertained.  The  holder,  or  his  agent, 
should  call  on  the  maker  and  present  the  note,  and  demand  pay- 
ment of  it.  From  the  inquiry  made  by  the  notary  here,  it  was 
inferred  that  the  maker  resided  in  or  near  Holmesburg,  a  town  in 
the  adjacent  county  of  Philadelphia — and  it  was  the  duty  of  the 
bank,  or  its  agent,  to  search  there  for  the  maker.  If  this  duty  has 
not  been  fulfilled,  the  maker  remains  responsible,  but  the  endorser 
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is  discharged.  This  seems  to  be  the  settled  law  as  to  bills  of 
exchange  and  promissory  notes,  and  is,  I  believe,  the  usual  prac- 
tice. See  Chitt.  Bills.  385;  9  Pick.  420,  and  cases  cited  by  the 
counsel  for  the  plaintiff  in  error. 

*1191  *^'  ^s  to  not*ce  to  ^e  en(Jorser,  the  defendant  in  this 
-"  suit.  The  rule  is,  that  if  the  endorser  lives  in  a  different 
post-town  from  that  of  the  holder,  a  notice  to  the  endorser,  through 
the  post  office,  is  good.  5  S.  &  R.  322 ;  11  Johns.  231 ;  7  Mass. 
483;  1  Pick.  401. l  In  the  present  case  the  notary  says  he  sent 
the  notice  to  the  place  where,  from  the  inquiry  he  made,  the  endor- 
ser lived,  and  that  was  either  Richboro'  post  office,  in  Bucks  county, 
or  Philadelphia.  A  jury  might  infer  from  this  evidence,  that  this 
notice  was  sent  to  the  place  where  the  witness  was  informed  the 
endorser  resided,  though  it  is  obscurely  given ;  and  it  seems  to  me 
that  a  notary,  or  agent,  who  undertakes  to  give  notice,  ought  to 
keep  a  memorandum  of  his  proceedings,  and  speak  with  more  exact- 
ness. But  supposing  it  might  be  inferred  he  sent  the  notice  to  the 
endorser's  residence  as  he  was  informed,  yet  the  question  remains 
whether  he  used  due  diligence  in  making  inquiry  on  the  subject,  or 
was  guilty  of  laches.  He  inquired  of  the  plaintiff  (the  last  endorser), 
of  a  director  of  the  bank,  and  of  the  officers  of  the  bank.  As  to 
the  latter,  though  their  information  might  be  sufficient  as  between 
them  and  the  notary,  yet  it  seems  to  me  it  would  not  be  as  to  a 
third  person.  The  bank  was  then  the  holder,  and  the  statement  of 
their  directors,  or  officers,  ought  to  be  verified  by  some  other  proof, 
or  at  least  it  should  appear  what  information  they  had  or  were 
likely  to  have,  or  that  there  were  not  other  sources  of  information 
reasonably  within  the  reach  of  the  agent.  If  there  were  he  was  bound 
to  resort  to  them,  and  it  was  a  want  of  due  diligence  not  to  do  so. 
As  to  the  inquiry  of  the  plaintiff,  it  would  rather  seem  from  the 
weight  of  the  authorities,  to  have  been  sufficient  in  the  absence  of 
any  other  evidence  on  the  subject.  It  was  held  in  one  case,  to  be 
reasonable  diligence  to  inquire  at  the  drawee's  for  the  residence  of 
the  payee.  Wightw.  76,  cited  Chitt.  Bills  487.  In  a  subse- 
quent case,  an  inquiry  at  the  place  where  the  bill  was  payable  was 
deemed  insufficient.  3  Campb.  262,  cited  Id.  In  Browing  v. 
Kinnear,  Gow's  Rep.  81,  cited  ibid.,  the  defendant  endorsed  to 
Newman,  he  to  Maberly,  he  to  Chesterman,  and  he  to  plaintiff. 
The  bill  became  due  the  23d  November.  On  the  24th  the  plaintiff 
applied  to  Chesterman,  to  know  where  the  defendant  lived.  Ches- 
terman could  not  tell  him,  and  referred  him  to  Maberly.  He  called 
on  Maberly  at  4  p.  M.,  but  Maberly  not  being  at  home,  he  did  not  call 
again  till  next  morning,  and  then  Maberly  gave  him  the  informa- 

1  See  9  Watts  278 ;  8  W.   AS.  14,  138 ;  5  Barr  160,  181 ;  7  Id.  437 ;  2 
Harris  378  ;  8  Wright  87  •  9  P.  F.  Smith  82. 
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tion,  and  he  gave  notice  to  the  defendant.  Dallas,  C.  J.,  left  the 
question  of  reasonable  diligence  to  the  jury,  stating  his  opinion  that 
due  diligence  had  been  observed. 

But  without  further  examining  this  point  it  is  sufficient  to  say, 
it  is  now  settled,  that  whether  or  not  due  diligence  was  used  in 
making  inquiry,  or  there  was  laches,  is  a  mixed  question  of  law  and 
of  fact.  The  court  are  to  give  their  opinion  on  the  law  to  the  jury, 
according  to  the  circumstances  as  they  appear,  but  the  jury  must 
decide  the  fact,  whether  due  diligence  or  not,  subject,  of  course,  to 
review  *on  motion  for  a  new  trial,  as  in  other  cases.  Chitt.  r^-inn 
Bills  486.  The  court  charged,  that  if  the  jury  believed  the  *• 
evidence,  the  plaintiff  had  made  out  his  case,  and  was  entitled  to 
recover  the  amount  of  the  note,  and  the  interest  which  had  accrued 
upon  it,  thus  taking  away  the  fact  from  the  jury. 

KENNEDY,  J. — The  main  question  here,  and  one  which,  if  the 
jury  had  been  rightly  advised  in  regard  to  it,  would  have  disposed 
of  the  whole  case,  is,  was  there  any  evidence  given  on  the  trial  of 
the  cause,  showing  a  presentment  of  the  note  at  maturity  to  the 
maker  for  payment,  by  the  bank,  and  a  demand  thereof  made  upon 
him  ?  On  the  day  the  note  fell  due,  the  bank  put  it  into  the  hands 
of  a  notary  public,  for  the  purpose,  as  may  be  inferred  from  the 
evidence,  of  presenting  it  to  the  maker  for  payment ;  and  in  case 
of  his  refusal  or  failure  to  pay,  to  give  immediate  notice  thereof  to 
the  endorsers.  But  it  appears,  by  the  testimony  of  the  notary, 
which  was  the  only  evidence  given  in  this  respect,  that  the  note 
was  not  presented  to  the  maker  at  all  for  payment,  nor  any  demand 
thereof  made  upon  him  ;  nor  yet  even  any  diligence  used  in  order 
to  effect  it :  but  that  he  (the  notary)  being  told,  upon  inquiry,  that 
the  maker  resided  at  or  near  Holmesburg,  a  village  some  few  miles 
distant  from  the  bank,  in  an  adjoining  county  of  the  state  to  that 
in  which  the  bank  is  located,  merely  sent  a  notice  addressed  to  the 
maker  by  mail  to  the  Holmesburg  post  office,  demanding  payment, 
as  we  may  presume,  though  it  was  not  expressly  testified,  of  the 
note,  on  behalf  of  the  bank.  Now  in  order  to  make  the  plaintiff 
in  error  liable  as  endorser  to  pay  the  note,  it  being  payable  gener- 
ally, without  any  mention  of  place  for  that  purpose,  the  notary 
public,  or  some  other  person  authorized  by  the  bank  ought,  on  the 
last  day  of  grace,  that  being  the  time  the  note  became  due,  to  have 
called  with  it  in  his  possession  upon  the  maker,  at  his  residence  or 
place  of  business,  presented  it,  and  demanded  payment ;  and  if  he 
failed  to  pay,  then  to  have  given  immediate  notice  thereof  to  the 
plaintiff  in  error ;  or  to  have  placed  such  notice  in  the  post  office 
for  him,  BO  that  it  might  have  been  transmitted  thence  by  the  first 

1  See  6  W.  &  S.  401 :  5  Barr  180 ;  6  Harris  262. 
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mail  to  the  post  office  most  convenient  or  nearest  to  his  residence. 
Poth.  PI.  129;  Chit,  on  Bills  (8th  ed.)  398,  401,  402,  410,  411, 
502,  503,  504,  505  ;  Renner  v.  Bank  of  Columbia,  9  Wheat.  585  ; 
Mills  v.  The  Bank  of  the  United  States,  11  Id.  438:  Anderson 
v.  Drake,  14  Johns.  114 ;  Woodbridge  v.  Brigham,  13  Mass.  556. 
Such  demand  upon  the  maker  cannot  be  dispensed  with,  excepting 
where,  upon  reasonable  diligence  being  used  in  making  search  and 
inquiry  for  him,  he  cannot  be  found  within  the  state ;  otherwise 
the  endorser  will  be  discharged  from  his  liability  for  payment 
of  the  note.  Endorsing  a  negotiable  note,  and  perhaps  one  in  its 
terms  not  negotiable,  is  similar  in  its  nature  and  effect  to  drawing 
a  bill  of  exchange ;  and  the  obligation,  which  arises  from  the  doing 
*IQ-|-I  of  the  first,  is  similar  *to  that  which  arises  from  the  doing 
'  of  the  second.  The  endorsement  "  is  an  order  by  the  en- 
dorser upon  the  maker  to  pay  the  endorsee,  which,  as  Lord  Mans- 
field says  in  Heylen  v.  Adamson,  1  Burr.  676,  677,  is  the  very 
definition  of  a  bill ;  the  endorser  is  the  drawer,  the  maker  of  the 
note  the  acceptor,  and  the  endorsee  the  person  to  whom  it  is  made 
payable.  The  endorser  only  undertakes  in  case  the  maker  of  the 
note  does  not  pay.  The  endorsee  is  bound  to  apply  to  the  maker 
of  the  note.  He  takes  it  upon  that  condition;  and  therefore  must 
in  all  cases  know  who  he  is  and  where  he  lives ;  and  if,  after  the 
note  becomes  payable  he  is  guilty  of  neglect,  and  the  maker  be- 
comes insolvent,  he  loses  the  money,  and  cannot  come  upon  the 
endorser  at  all.  Therefore,  before  the  endorsee  of  a  promissory 
note  brings  an  action  against  the  endorser,  he  must  show  a  demand, 
or  due  diligence  to  get  the  money  from  the  maker  of  the  note ; 
just  as  the  person  to  whom  the  bill  of  exchange  is  made  payable 
must  show  a  demand  or  due  diligence  to  get  the  money  from  the 
acceptor  before  he  brings  an  action  against  the  drawer.  This  was 
determined  by  the  whole  Court  of  Common  Pleas,  upon  great  con- 
sideration, in  Pasch.,  4  Geo.  2,  as  cited  by  my  Lord  Chief  Justice 
Lee,  in  the  case  of  Collins  v.  Butler,  2  Stran.  1087."  And  in 
this  case  of  Collins  v.  Butler,  which  was  a  suit  by  the  endorsee 
against  the  endorser  of  a  note,  that  had  become  payable  the  27th 
of  December  1732,  when  the  drawer  had  shut  up  his  house  and 
gone  away  the  November  before,  it  was  held,  that  in  order  to  charge 
the  endorser,  a  demand  on  the  maker  was  necessary  ;  and  showing 
that  he  had  shut  up  his  house  and  gone  away  was  not  sufficient  to 
dispense  with  an  actual  demand ;  but  that  the  plaintiff  ought  to 
have  gone  further,  and  shown  that  he  had  inquired  after  him  or 
attempted  to  find  him  out.  It  may  be  thought,  however,  that  this 
latter  point  was  ruled  differently  in  Hine  v.  Allely,  4  Barn.  & 
Adol.  624 ;  s.  c.  24  E.  C.  L.  R.  127  ;  1  Nev.  &  Man.  433 ;  in  an 
action  by  the  holder  against  the  drawers  of  a  bill  of  exchange ; 
the  bill  was  drawn  upon  P.  P.  No.  6,  Budge  Row,"  and  accepted 
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by  him,  and  the  declaration  contained  an  averment  that  the 
bill,  when  due,  was  presented  and  shown  to  P.  P.,  for  pay- 
ment ;  and  was  held  by  the  court  that  the  averment  was  sup- 
ported by  proof  that  the  holder  went  on  the  day  that  the  bill 
fell  due  to  No.  6  Budge  Row,  to  present  it  for  payment,  and 
found  the  house  shut  up  and  no  one  there  ;  and  that  notice  might 
be  given  to  the  drawers  on  the  day  of  such  dishonor,  as  in  the 
case  of  an  actual  refusal  to  pay.  If  the  court  considered  No.  6 
Budge  Row,  as  a  place  mentioned  for  the  payment  of  the  bill  by 
the  acceptor,  then  their  decision  may  be  consistent  with  what  was 
determined  in  Collins  v.  Butler ;  but  otherwise  it  would  seem  to 
impugn  it,  so  far  as  calling  at  the  late  dwelling-house  of  the  maker 
of  the  note,  and  finding  it  shut  up,  was  held  not  to  be  sufficient 
without  some  further  attempt  to  find  him.  Still,  however,  either  case, 
viewed  under  any  possible  aspect  in  which  it  may  *present  r^-ioo 
itself,  goes  to  show  that  diligence  must  be  used  by  the  holder  *• 
of  the  note  to  obtain  the  money  from  the  maker  of  it  by  presenting 
the  note  to  him,  and  demanding  payment,  or  by  going,  at  least,  to 
his  present  or  late  dwelling  for  that  purpose ;  or  otherwise  the 
drawer  of  the  bill  or  endorser  of  the  note,  cannot  be  called  on  for 
payment  of  the  money. 

Here,  as  it  seems,  in  this  case,  the  notary  public  was  informed 
that  the  maker  of  the  note  resided  at  or  near  to  Holmesburg,  but 
he  neither  went  thither  himself,  nor  forwarded  the  note  to  any 
person  there  for  the  purpose  of  demanding  payment  of  it :  instead 
of  doing  this,  as  he  ought,  he  merely  sent  by  mail  to  that  place  a 
written  notice  addressed  to  the  maker  of  the  note,  demanding  pay- 
ment thereof  for  the  bank  as  the  holder  of  it.  But  clearly,  this 
was  not  such  a  demand  of  payment  as  is  required  by  law,  in  order 
to  charge  the  indorser.  The  residence  of  the  maker  being  ascer- 
tained and  known,  the  demand  ought  to  have  been  made  there  by 
a  person  duly  authorized  and  having  possession  of  the  note  from 
the  bank,  so  that  he  might  have  given  it  up  upon  receiving  pay- 
ment thereof.  For  this  purpose  the  note  might  have  been  sent  in 
due  time  by  the  mail  to  some  one  with  an  authority  to  have  pre- 
sented it  and  demanded  payment  thereof  on  the  day  it  fell  due. 
But  the  benefit  of  the  post  office,  as  Mr.  Justice  Johnson  says,  in 
delivering  the  opinion  of  the  Supreme  Court  of  the  United  States, 
in  McGruder  v.  The  Washington  Bank,  9  Wheat.  601,  is  not 
allowed  for  such  purpose,  by  addressing  a  notice  or  demand  of 
payment  through  it,  to  the  maker  itself,  as  in  the  case  of  a  notice 
to  the  endorser.  In  short,  it  does  not  even  appear  here,  that  the 
maker  of  the  note  was  ever  advised  of  the  bank's  being  the  holder 
of  it. 

From  the  case  of  The  Boston  Bank  v.  Hodges  et  al.,  9  Pick. 
421,  it  appears  to  be  the  usage  of  the  banks  in  the  city  of  Boston, 
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to  send  notice  to  the  maker  of  notes  on  the  last  day,  exclusive  of 
the  days  of  grace,  and  again  on  the  last  day  of  grace  after  bank 
hours,  and  to  send  notices  to  the  makers  and  endorsers  of  notes 
which  are  not  paid.  The  court  there  seemed  to  think,  that  this 
usage,  if  strictly  observed  by  the  banks,  would  be  sufficient  to 
make  the  endorsers  liable,  as  they  would  be  presumed  to  have  a 
knowledge  of  it.  But  the  court  held,  that  because  the  usage  had 
not  been  strictly  complied  with  there,  inasmuch  as  the  notice  to 
the  drawer  of  the  note  was  not  put  into  post  office  after,  but  before 
the  bank  hours  on  the  last  day  of  grace,  the  endorser  was  exoner- 
ated ;  though  the  court  said  distinctly,  that  had  there  been  "  an 
actual  demand  upon  the  maker,  according  to  the  general  rule 
of  law,  on  any  part  of  that  day,"  with  notice  of  non-payment 
to  the  endorser,  it  would  have  been  sufficient  to  have  charged  the 
latter. 

Upon  inquiry,  I  find  that  the  practice  of  the  banks  in  this  city 
has  been  to  give  notice  to  the  acceptor  of  a  bill  of  exchange  or 
maker  of  a  promissory  note  some  days  previously  to  its  becoming 
* -190-1  due,  of  *its  being  held  by  the  bank  in  possession  of  it,  and 
J  of  the  day  that  it  will  fall  due ;  and  if  not  paid  on  the  day 
it  becomes  due,  which  is  the  third  day  of  grace,  unless  that  should 
happen  to  fall  out  on  Sunday,  or  the  fourth  day  of  July,  and  then 
the  second  day  of  grace,  before  the  close  of  banking  hours,  then 
forthwith  to  place  it  in  the  hands  of  a  notary  public ;  who,  when 
there  is  no  particular  place  assigned  in  the  bill  or  note  for  pay- 
ment, either  by  himself  or  his  clerk,  on  the  same  day,  calls  upon 
the  acceptor  or  maker  with  the  bill  or  note,  at  his  dwelling,  or 
place  of  business,  if  it  should  be  different  from  that  of  his  dwelling, 
and  demands  payment ;  and  in  case  payment  be  not  made,  he 
protests  the  bill  or  note  for  non-payment,  and  gives  immediate 
notice  thereof  by  means  of  the  post  office  or  of  a  special  messenger 
to  the  drawer  and  endorsers,  so  far  as  they  are  intended  to  be 
looked  to  for  payment. 

As  to  foreign  bills  of  exchange,  this  would  seem  to  be  in  con- 
formity to  the  practice  which  obtains  in  England :  but  as  to  inland 
bills  of  exchange  and  promissory  notes,  a  notary  public  is  not 
employed  there  for  the  purpose  of  presenting  and  protesting  them 
for  non-payment,  nor  is  it  required  by  law  here,  though  I  believe 
it  has  long  been  the  practice.  In  England,  the  holder  of  bills  or 
notes,  whether  foreign  or  inland,  himself  or  by  his  agent,  presents 
the  same  for  payment  on  the  day  they  fall  due,  between  nine  in 
the  morning  and  five  in  the  evening ;  and  if  not  paid,  he  then 
sends  all  his  foreign  bills  to  a  regular  notary  public,  who  sends  one 
or  more  of  his  clerks  round  with  such  bills,  in  the  evening,  to  the 
respective  drawees'  residences,  and  there  produce*  the  bills  and 
again  requires  payment,  and  of  the  charges  for  noting ;  and  if  not 
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paid,  he  reports  to  his  principal  the  terms  of  the  refusal,  and  the 
notary  afterwards,  at  his  leisure,  or  as  soon  as  required,  draws  up 
his  final  protest :  Chitty  on  Bills  493  (8th  ed.).  Mr.  Chitty,  how- 
ever, seems  to  think,  that  the  notary  himself  ought  to  present  a 
foreign  bill  for  payment  in  order  to  justify  him  in  protesting  it  for 
non-payment,  because  it  is  to  him,  as  a  public  officer,  that  credit  is 
given  in  such  case.  And  Mr.  Justice  Buller  would  seem  to  have 
entertained  the  same  opinion.  See  Leftly  v.  Mills,  4  Term  Rep. 
175.  But  the  Association  of  Liverpool  Notaries  and  the  Society 
of  London  Notaries,  not  only  advocate,  but  practice  upon  a  different 
principle,  as  already  mentioned.  (See  a  correspondence  between 
Mr.  Chitty  and  these  societies,  on  this  subject,  in  note  to  his 
Treatise  on  Bills,  pages  493-496).  The  judgment  ought  to  be 
reversed,  and  a  venire  facias  de  novo  awarded. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Cited  by  Counsel,  1  W.  &  S.  127  ;  6  Id.  263,  508 ;  7  Id.  265  ;  5  Barr  180  ; 
1  Jones  458  ;  12  Harris  223  ;  6  Casey  141 ;  5  Wright  220  ;  2  Miles  258. 
Cited  by  the  Court,  6  Whart.  415 ;  2  W.  &  S.  142. 


*[PHILADELPHIA,  JANUARY  22,  1838.]  [*124 

The  Commonwealth  against  Eees. 

IN   ERROR. 

1.  Where  an  assignment  was  made  by  a  sheriff  of  a  replevin  bond,  to  the 
defendant  in  the  replevin,  who  brought  suit  against  the  obligors  and  obtained 
judgment  by  confession  against  one  of  them,  who  was  an  inhabitant  of 
another  state,  it  was  held,  that  the  remedy  against  the  sheriff  was  suspended 
during  the  continuance  of  the  proceedings  upon  the  bond  ;  and  that  a  suit 
could  not  be  maintained  against  him  after  such  assignment,  without  judicial 
evidence  of  the  insolvency  of  the  obligors. 

2.  The  mere  taking  an  assignment  of  a  replevin  bond  does  not  discharge 
the  sheriff. 

UPON  the  return  of  a  writ  of  error  to  the  District  Court  for  the 
City  and  County  of  Philadelphia,  it  appeared  that  a  scire  facias 
issued  from  that  court  at  the  suit  of  the  Commonwealth,  to  the  use 
of  Charles  Roberts  and  Samuel  Garrigues,  against  George  Rees 
and  others,  upon  the  official  recognizance  by  Rees  as  sheriff,  and 
the  other  defendants  as  sureties.  The  breach  alleged  was  that 
the  sheriff  had  taken  insufficient  pledges  in  replevin. 

By  agreement  of  the  counsel  a  case  was  stated  for  the  opinion 
of  the  court  below,  to  be  considered  in  the  nature  of  a  special  ver- 
dict, as  follows  : — 

Charles  Roberts  and  Samuel  Garrigues,  as  bailiffs  of  Persifor 
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Frazer,  distrained  on  the  goods  of  Rachel  Purdon  for  rent  due  the 
said  Frazer  on  the  1st  December  1831,  amounting  to  $355. 

The  said  Rachel  Purdon  brought  replevin  in  the  said  court  to 
March  term  1832,  No.  5,  on  which  the  goods  distrained  were 
delivered  to  her  by  the  sheriff. 

The  replevin  bond  is  dated  December  7th  1831,  and  the  sureties 
in  the  bond  were  Rachel  Purdon  and  Joseph  R.  Purdon. 

By  agreement  filed  March  22d  1832,  judgment  was  confessed  for 
the  defendants  in  replevin,  as  on  a  verdict  finding  the  amount  of 
rent  due  to  be  three  hundred  and  fifty-five  dollars,  and  the  value 
of  the  goods  distrained  to  have  been  at  the  time  of  the  replevin, 
four  hundred  dollars ;  with  stay  of  execution  until  the  1st  of 
June  1832. 

A  retorno  habendo,  issued  to  September  term  1832,  which  was 
returned  "eloigned." 

*195"I  *^n  *ke  21st  ^  °^  February  1883,  the  said  Charles 
'  Roberts  and  Samuel  P.  Garrigues  took  from  the  sheriff  an 
assignment  of  the  replevin  bond. 

The  said  Charles  Roberts  and  Samuel  P.  Garrigues  brought  an 
action  of  debt  to  the  use  of  Persifor  Frazer,  in  the  District  Court 
for  the  City  and  County  of  Philadelphia,  on  the  said  bond,  against 
the  said  Rachel  Purdon  and  Joseph  R.  Purdon,  to  March  term 
1833,  No.  623,  which  was  returned  by  the  sheriff  "  Summoned," 
as  to  Rachel  Purdon,  and  "Nil  habet,"  as  to  Joseph  Purdon. 

On  the  27th  May  1833,  this  scire  facias  issued  against  the 
sheriff. 

On  the  22d  July  1833,  the  above  action  of  debt  was  discon- 
tinued, and  costs  paid  by  the  plaintiff's  attorney. 

On  the  22d  July  1833,  the  same  plaintiffs  instituted  a  suit  by 
capias,  to  September  term  1833,  No.  269,  in  the  said  court  against 
Richard  Purdon  and  Joseph  R.  Purdon,  in  which  service  of  the 
writ  was  accepted  by  John  Purdon,  Esq.,  for  the  defendants. 

In  this  suit  judgment  was  entered  on  the  39th  April  1834,  for 
the  plaintiffs,  against  Joseph  R.  Purdon,  for  $400.68,  as  on  an 
award  of  arbitrators  filed  the  15th  April  1834. 

The  said  Joseph  R.  Purdon,  at  the  time  of  the  return  of  the 
replevin  aforesaid,  was,  and  now  is,  a  resident  of  New  Orleans. 

The  question  intended  to  be  raised  is,  whether  the  plaintiffs, 
having  taken  an  assignment  of  the  replevin  bond  from  the  sheriff, 
are  precluded  by  that  act,  and  their  subsequent  proceedings  afore- 
said, from  recovering  in  this  action  ? 

If  the  court  are  of  opinion  that  they  are  precluded,  then  judg- 
ment to  be  entered  for  the  defendants. 

If  they  are  of  the  contrary  opinion,  then  judgment  to  be  entered 
for  the  plaintiffs. 

The  District  Court  ordered  judgment  to  be  entered  upon  this 
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case,  for  the  defendants  ;'  to  reverse  which  this  writ  of  error  was 
brought. 

Mr.  fife  Call  and  Mr.  Williams,  for  the  plaintiffs  in  error. — The 
statute  of  Westminster  was  passed  for  the  benefit  of  the  landlord, 
and  requires  sufficient  pledges  to  be  taken  for  the  return  of  the 
goods.  If  the  sheriff  take  insufficient  pledges,  he  is  liable  as  if 
he  had  not  taken  any  ;  and  an  action  lies  against  him  without  first 
resorting  to  the  sureties.  The  remedies  on  the  replevin  bond,  and 
against  the  *sheriff,  are  concurrent,  and  nothing  but  pay-  r*-|9^ 
ment  by  one  will  discharge  the  other.  There  is  no  analogy  •- 
between  the  case  of  a  replevin  bond  and  a  bail  bond.  This  is  not  a 
case  of  election,  and  there  is  no  reason  why  the  landlord  in  this 
case  should  be  sent  to  New  Orleans,  to  exhaust  the  process  of  the 
law  in  attempts  to  recover  from  the  surety  there.  This  would  in- 
crease the  costs  without  any  benefit  to  the  sheriff.  The  defendant 
has  no  cause  of  complaint.  He  might  have  proceeded  on  the  bond 
while  it  was  in  his  hands ;  and  after  assignment  he  would  have  been 
entitled  to  have  the  suit  marked  to  his  use  on  paying  the  amount 
due.  The  counsel  cited  Geddes  v.  Hawk,  1  Watts  290  ;  Short  v. 
Hubbard,  2  Bing.  349  ;  16  Viner's  Abr.  400  ;  Rouse  v.  Patterson, 
7  Mod.  387  ;  Pearce  v.  Humphreys,  14  S.  &  R.  25 ;  Morrison  v. 
Redshaw,  1  Saunders  195,  a.  (n.);  Watson  on  Sheriffs  302;  Gil- 
bert on  Replevin  218  ;  Barnes  v.  Lucas,  Ryan  &  Mood.  264 ;  s.  c. 
21  E.  C.  L.  R.  434;  Sutton  v.  Waite,  8  J.  B.  Moore  27  ;  s.  c.  17 
E.  C.  L.  R.  96  ;  Theobald  on  Surety,  &c.,  216  ;  Johnson  v.  Boyer, 
3  Watts  376 ;  Hallett  v.  Mountstephen,  2  Dowl.  &  Ryl.  343 ;  s.  c. 
10  E.  C.  L.  R.  92 ;  Croft  v.  Johnson,  5  Taunt.  319 ;  Clippinger 
v.  Creps,  2  Watts  45. 

Mr.  Holcomb  and  Mr.  Randall,  contra,  contended  that  the 
agreement  of  the  22d  of  March  1832,  by  which  judgment  was  con- 
fessed and  a  stipulation  made  for  stay  of  execution  till  the  1st  of 
June  1832,  by  the  present  plaintiff  with  the  plaintiffs  in  replevin, 
and  obligors  in  the  bond,  without  the  knowledge  or  consent  of  the 
sheriff  or  his  sureties,  exonerated  them. 

As  a  general  rule,  the  acceptance  of  an  assignment  of  a  bond 
taken  by  the  sheriff  is  a  discharge  of  the  sheriff.  The  case  of  a 
replevin  bond  may  be  an  exception ;  but  the  law  has  been  pushed 
as  against  the  sheriff,  to  an  extent  which  operates  very  hardly  on 
him,  and  the  court  will  not  extend  it  further  to  his  prejudice.  While 
the  defendant  in  the  replevin  holds  the  bond  in  his  possession  he 
cannot  resort  to  the  sheriff.  He  is  bound  to  test  the  sufficiency  of 
the  sureties.  This  can  only  be  done  by  a  judicial  proceeding. 

1  See  Commonwealth  ».  Bees.  Miles  330. 
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Here  the  plaintiff  ought  to  have  gone  on  and  issued  a  fieri  facias,  as 
the  surety  may  have  property  within  the  bailiwick.  The  sheriff 
has  no  means  of  securing  himself  while  the  bond  is  in  the  hands  of 
the  assignee.  The  plaintiff  has  made  his  election  ;  and  his  action 
against  the  sheriff  is  gone,  at  least  during  the  pendency  of  the  pro- 
ceedings against  the  surety. 

They  cited  United  States  v.  Hillegas,  3  Wash.  C.  C.  Rep.  70  ; 
Clippinger  v.  Creps,  2  Watts  45  ;  United  States  v.  Simpson,  3 
P.  &  W.  437;  Theobald  122-5;  Oxley's  Case,  1  Dall.  349;  1 
Saunders  195  (f),  note  by  Williams;  16  Viner  400,  tit.  Pledge; 
Baker  v.  Garrett,  3  Bing.  56 ;  s.  c.  11  E.  C.  L.  R.  27. 

The  opinion  of  the  court  was  delivered  by 

*io"i  *GiBSON,  C.  J. — It  seems  strange,  that  the  assignment 
'  of  a  replevin  bond  under  the  11  G.  2,  c.  19,  should  be 
different  in  its  consequences  from  the  assignment  of  a  bail  bond 
under  the  4  Anne,  c.  16.  There  is  in  these  statutes,  not  only  a 
similitude  of  subject,  but  a  remarkable  coincidence  of  provision  ; 
yet  the  English  judges,  followed  by  our  own,  began  by  holding 
that  the  sheriff  might  be  pursued  after  the  assignment  of  a  replevin 
bond,  even  for  ulterior  insufficiency  of  the  sureties,  while  they  held 
him  freed  from  responsibility  by  the  assignment  of  a  bail  bond. 
The  construction  in  the  case  of  a  replevin  bond,  unjust  as  it  is  in 
its  extreme  breadth,  which  holds  the  officer  to  a  measure  of  careful- 
ness, unprecedented  in  the  case  of  any  one  else  but  a  carrier,  is 
founded,  as  in  the  case  of  the  carrier,  in  policy  alone ;  with  this 
difference,  however,  that  the  carrier  is  a  voluntary  agent,  and  the 
officer  an  involuntary  one.  In  almost  all  other  relations,  no  more 
is  required  from  an  agent  compelled  to  act,  than  good  faith,  and  an 
ordinary  share  of  diligence.  The  hardship  of  the  rule,  however, 
would  present  no  objection  to  it,  were  not  the  indications  of  policy 
more  than  fulfilled  by  it.  According  to  the  dictum  of  Justice 
Heath  in  Hindle  v.  Blades,  5  Taunt.  225,  the  mischief  before  the 
statute  was,  that  the  sheriff  frequently  accepted  men  of  straw  ;  and 
it  doubtless  was  the  generality  of  the  practice,  which  induced  a 
severity  of  construction  that  is  found  by  experience  to  have  ex- 
ceeded the  exigence.  That  the  original  construction  was  unneces- 
sarily severe,  is  proved  by  the  relaxation  it  has  received,  to  an 
extent  which  requires  no  more  than  an  ostensible,  or,  at  most,  an 
actual  sufficiency  when  the  bond  was  executed ;  still  the  avowant 
has  not  been  compelled  to  choose  his  recourse  betwixt  the  sheriff 
and  the  sureties.  It  is  said  by  Sergeant  Williams,  on  what 
authority  I  know  not,  for  none  is  quoted  for  it,  that  he  may 
sue  the  sheriff  after  action  on  the  bond ;  and  we  are  content  the 
law  be  held  so.  So  far  as  the  construction  has  gone,  it  remains 
untouched  with  us  by  precedent  of  our  own;  and  British  deci- 
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sions  since  the  revolution,  are  not  a  warrant  for  us  to  overturn 
what  our  predecessors  erected,  on  the  basis  of  authority  which  bound 
them  at  the  time.  Now,  our  act  of  1772,  followed  the  11  G.  2,  not 
only  in  its  terms,  but  its  construction.  In  Oxley  v.  Cowperthwaite, 
1  Dall.  349,  and  Pearce  v.  Humphreys,  14  S.  &  R.  23,  it  was  broadly 
asserted,  and  without  contradiction  since,  that  the  sheriff  is  re- 
sponsible for  the  sufficiency  of  the  sureties,  at  the  determination 
of  the  replevin  ;  and  though  we  pay  respect  to  foreign  authority 
in  the  development  of  nascent  principles,  we  dare  not  join  it  in 
those  modern  changes  which  have  uprooted  some  of  the  deepest 
foundations  of  the  law,  or  use  it  for  encouragement  even  to  correct 
established  error.  But  though  we  may  not  follow  foreign  footsteps 
to  get  away  from  an  erroneous  construction,  we  may  justifiably 
restrain  it  to  cases  already  within  it.  Holding  then  the  sheriff 
eventually  responsible  for  the  ultimate  sufficiency  of  the  sureties, 


we  are  prevented  by  no  *precedent  from  holding  the  avow- 
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ant's  action  against  him  to  be  suspended  while  proceedings 
towards  satisfaction  by  judgment  and  execution  against  them  are 
in  progress.  In  Moore  v.  Bowermaster,  6  Taunt.  379,  time  given 
to  a  plaintiff  in  replevin,  was  not  allowed  to  discharge  the  sureties ; 
but  that  is  not  the  case  of  time  given  to  the  sureties  themselves, 
and  its  effect  upon  the  responsibility  of  the  sheriff  would  conse- 
quently present  an  open  question.  It  may,  however^  be  affirmed, 
on  principles  of  unquestionable  analogy,  that  as  the  sheriff's  liability 
is  a  resulting  one,  and  that  as  the  bond  is  his  security,  as  well  as 
that  of  the  avowant,  he  is  bound  to  manage  it  so  as  not  to  impair 
or  depreciate  it.  Now,  it  will  scarce  be  doubted  that  one  of  the 
obligors  in  this  instance,  was  discharged  by  taking  judgment  against 
the  other.1  That  such  will  be  the  consequence  at  the  common  law, 
was  settled  in  Williams  v,  McFall,  2  S.  &  R.  280  ;  and  the  act  of 
the  6th  of  April  1830,  is  applicable  in  its  second  section,  to  judg- 
ments confessed  by  one  of  two  or  more  several  obligors  in  a  several 
action,  for  there  could  not  be  a  joint  one,  and  not  to  a  judgment 
confessed  by  one  of  two  or  more  joint  and  several  obligors,  sued 
jointly,  which  is  the  case  provided  for  in  the  first  section.  Indeed 
neither  justice  nor  convenience  requires,  that  the  plaintiff  in  a 
joint  action,  be  suffered  to  sign  judgment  against  one,  and  reserve 
the  liability  of  the  others,  for  actions  to  be  brought  thereafter. 
Why  not  as  well  allow  him  to  go  on  in  the  action  pending,  when 
the  expense  would  be  less,  the  incongruity  no  greater,  and  the 
remedy  in  cases  of  simple  contract  more  secure  from  prejudice  by 
lapse  of  time  ?  The  exoneration  of  this  obligor,  therefore,  might 
be  made  a  subject  of  successful  resistance.  But  we  put  the  decis- 
ion on  broader  ground.  It  has  not  been  made  judicially  certain, 

1  See  Finch  v.  Lamberton,  12  Smith  370  ;  Act  4  Apr.  1877, 1 1,  P.  L.  52, 
Pur.  Dig.  (ed.  1873)  2134,  pi.  3. 
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that  satisfaction  could  not  be  had  of  the  judgment  debtor  j1  and 
the  plaintiff  therefore  has  not  a  case. 

Judgment  affirmed. 

Cited  by  the  Court,  7  Watts  431. 

1  The  money  was  in  fact  received  of  him  after  the  argument,  and  before 
the  judgment. 

*129]  *[PHILADELPHIA,  JANUARY  22,  1838.1 

Browne  against  Molliston. 

IN    ERROR. 

1.  On  the  trial  of  an  issue  to  determine  the  validity  of  a  will,  one  of  the 
subscribing  witnesses  having  proved  its  execution,  testified,  on  the  cross- 
examination,  that  he  heard  of  there  having  been  a  former  will :  Held,  that 
he  could  not  be  asked,  on  such  cross-examination,  whether  he  had  ever  heard 
the  plaintiff  say  what  had  become  of  that  former  will,  and  whether  it  was 
destroyed. 

2.  On  the  trial  of  the  same  issue,  a  witness  was  called  by  the  defendant, 
and  asked  if  he  was  present  at  any  conversation  between  the  plaintiff,  the 
principal  devisees  under  the  will,  and  the  testator,  about  the  disposition  of 
his  property,  and  what  that  conversation  was :  Held,  that  the  question  was 
properly  overruled  :  not  being  connected  with  the  testamentary  disposition 
then  in  issue. 

3.  On  the  trial  of  such  issue,  evidence  is  not  admissible  to  prove  the  con- 
tents of  a  former  will,  unless  notice  has  been  given  to  produce  such  former 
will,  or  some  evidence  be  given  or  offered,  to  show  that  it  has  been  destroyed : 
And  it  was  field,  that  »i  witness  could  not  be  asked  if  the  plaintiff  ever  told 
him  what  had  become  of  such  former  will. 

4.  Where  the  validity  of  an  alleged  will  is  contested  on  the  grounds  of 
imbecility  of  mind  and  undue  influence  on  the  testator,  it  is  not  error  to 
charge  the  jury,  that  "  facts  and  circumstances  were  the  primary  evidence 
on  which  they  must  rely,  and  not  the  opinion  of  witnesses  as  to  the  sound- 
ness or  capacity  to  make  a  will ;"  nor  is  it  error  to  charge  in  such  case  that 
*'  the  influence  exercised  in  procuring  a  will  which  is  sufficient  to  set  it  aside, 
must  be  such  as  destroys  free  agency.     There  must  be  imprisonment  of  the 
body  or  mind  ;  and  that  unless  the  jury  were  satisfied  that  there  was  such 
physical  force  exerted,  arising  from  actual  duress,  or  imprisonment  of  the 
body,  or  such  mental  force,  arising  from  threats,  as  prevented  free  agency, 
they  were  not  to  consider  the  influence  exerted  by  the  testator's  daughter  as 
improper,  or  sufficient  to  invalidate  the  will." 

5.  It  is  not  error,  that  the  court  below  allowed  a  party  to  recall  a  witness 
and  ask  him  a  question  which  might  have  been  asked  at  a  former  stage  of 
the  cause  ;  unless,  perhaps,  the  witnesses  of  the  other  party  as  to  the  point 
had  been  dismissed,  after  the  testimony  in  chief  was  closed. 

Tins  was  a  writ  of  error  to  the  Court  of  Common  Pleas  for  the 
City  and  County  of  Philadelphia,  to  remove  the  record  of  the  pro- 
ceedings on  a  feigned  issue,  which  had  been  directed  by  the  register 
of  wills  for  the  said  city  and  county. 

The  precept  of  the  register  recited,  that  a  certain  Nancy  Mol- 
liston, on  a  certain  day  in  the  year  1835,  presented  to  the  then 
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register  *for  probate  a  certain  writing  thereunto  annexed,  p*.,  on 
purporting  to  have  been  made  on  the  4th  day  of  November  *• 
A.  D.  1833,  with  the  name  or  mark  of  Lunar  Browne  subscribed, 
&c.  ;  and  also  recited  that  Robert  Browne,  who  is  a  son  and  heir 
of  the  said  deceased,  had  objected  that  the  said  writing  was  pro- 
cured by  duress  and  constraint,  viz. : 

1st.  That  the  said  Lunar  Browne,  at  the  time  that  the  said 
will  is  alleged  to  have  been  made  by  him,  was  of  infirm  and  un- 
sound mind,  and  incapable  of  making  any  will. 

2d.  That  the  said  testamentary  writing  was  not  read  to,  nor  the 
terms  of  it  made  known  to  the  said  Lunar  Browne  at  the  time  the 
said  testamentary  writing  was  signed,  nor  at  any  time  previous 
thereto  ;  and  that  at  the  time  it  was  signed  he  could  not  read,  and 
did  not  know  the  terms  or  purport  of  what  the  said  writing  con- 
tained. 

3d.  For  that  the  said  testamentary  writing  is  not  signed  by  said 
Lunar  Browne,  nor  was  it  declared  and  published  as  his  last  will 
and  testament  at  the  time  it  bears  date,  or  at  any  time  since. 

The  alleged  will  was  as  follows : 

"  I,  Lunar  Browne,  of  the  Northern  Liberties,  and  the  county 
of  Philadelphia,  and  state  of  Pennsylvania,  sweepmaster,  &c. 

"  Item.  I  do  give  and  bequeath  to  my  son  Robert  Browne,  my 
clock  and  desk,  also  a  pair  of  steelyards.  Item.  I  give  and  be- 
queath all  the  residue  of  my  household  goods,  furniture,  and 
kitchen  utensils  unto  my  three  grand- daughters,  viz. :  Phillis 
Smith,  Sarah  Newman,  and  Maria  Colwell,  equally  to  be  divided 
between  them.  Item.  I  give  and  bequeath  to  my  daughter  Nancy 
Molliston  the  use  and  occupation  of  my  five  frame  messuages  or 
tenements  and  lot  or  piece  of  ground,  situate  on  the  north  side  of 
Brown  street,  at  the  distance  of  one  hundred  and  fifteen  feet  eight 
inches,  or  thereabouts,  from  the  corner  of  the  said  Brown  street 
and  north  Fourth  street,  in  the  Northern  Liberties  aforesaid,  con- 
taining in  front  or  breadth  east  and  west  forty  feet,  and  in  length  or 
depth,  northward,  on  the  west  line,  one  hundred  and  eighteen  feet 
ten  inches,  and  on  the  east  line,  one  hundred  and  twenty-three  feet 
four  and  a  half  inches,  together  with  the  appurtenances,  for,  and 
during  the  term  of  her  natural  life  ;  to  take  and  receive  the  rents, 
issues  and  profits  thereof,  for  her  sole  and  separate  use  during  the 
said  term.  And  from  and  immediately  after  her  decease,  I  give 
and  devise  the  said  five  messuages  or  tenements  and  lot  or  piece  of 
ground,  hereinbefore  particularly  described,  together  with  the  build- 
ings, improvements,  and  appurtenances  as  follows,  to  wit :  one  full 
equal  and  undivided  moiety  or  half  part  thereof,  I  give  and  devise 
unto  my  said  son  Robert  Browne,  his  heirs  and  assigns  forever ; 
the  remaining  one,  full,  equal  undivided  moiety  or  half  part  thereof, 
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^  S*ve  and  devise  to  my  four  grandchildren,  *namely, 
Sarah  Newman,  Phillis  Smith,  Robert  Colwell  and  Maria 
Colwell,  in  equal  shares,  as  tenants  in  common,  and  to  their  heirs 
and  assigns  forever.  And  in  case  any  street  should  be  opened 
through  the  said  lot  or  piece  of  ground,  my  will  is  that  the  moneys 
subscribed  on  account  of  damages  sustained  thereby,  shall  be  ap- 
plied by  my  executor  to  the  improvement  of  the  said  premises 
and  repairing  of  the  buildings  which  may  be  injured  by  opening 
of  the  said  street  through  the  same.  And  as  touching  all  the  rest, 
residue  and  remainder  of  my  personal  estate,  my  will  is,  that  the 
same  be  applied  to  the  repairs  of  said  premises  by  my  said  execu- 
tor, as  soon  as  shall  be  reasonably  convenient  after  my  decease. 

"  And  lastly,  I  nominate,  constitute  and  appoint  my  said  son 
Robert  Browne,  to  be  the  executor  of  this  my  last  will  and  testa- 
ment, &c.,  &c. 

his 

4th  Nov.  1833.  LUNAR  x  BROWNE. 

mark. 

ABRAHAM  LUKENS,         \w*  " 

JOSHUA  STACKHOUS,        /  v 

On  the  trial,  before  Judge  Jones,  the  plaintiff's  counsel  gave  the 
will  in  evidence,  and  called  John  H.  Cavender  as  a  witness,  who 
testified,  inter  alia,  that  he  had  drawn  the  said  will ;  and  also 
Abraham  Lukens,  one  of  the  subscribing  witnesses  to  the  testa- 
mentary writing,  who  testified  to  its  execution  by  Lunar  Browne. 
Being  cross-examined  the  last  witness  testified  as  follows :  "  I  know 
nothing  at  all  about  his  (Lunar  Browne  being)  able  to  read,  nor  of 
his  having  made  a  will  before.  When  the  will  was  executed  it  was 
said  at  the  time,  this  is  to  do  the  other  away.  I  don't  know  what 
other ;  I  suppose  by  his  (Lunar  Browne)  saying  that,  there  was 
another.  I  have  heard  both  the  daughter,  Ann  Molliston,  and 
son,  say  there  had  been  another  will.  I  never  heard  her  say  this 
will  had  been  drawn  from  the  other."  The  defendant's  counsel  then 
asked  the  witness  whether  he  had  ever  heard  the  plaintiff  say  what 
had  become  of  the  former  will,  and  whether  it  was  destroyed  ?  to 
which  question  the  plaintiff's  counsel  objected,  as  being  a  leading 
question  as  to  a  fact,  not  drawn  out  in  the  main  examination.  The 
question  was  then  overruled  by  the  court,  and  excepted  to.  The  coun- 
sel for  the  defendant  then  offered  James  Berry  as  a  witness,  who  being 
sworn,  testified,  inter  alia,  that  five  or  six  months  before  the  date 
of  a  certain  settlement  which  was  then  produced,  and  bore  date 
the  24th  day  of  December  A.  D.  1824,  the  witness  heard  Lunar 
Browne  say  to  Ann  Molliston,  "  this  house,  in  which  I  am  in 
myself,  I  wish  Robert  to  have — this  house  and  this  lot  back,  and 
that  house  in  which  witness  lived,  close  to  his,"  (Lunar  Browne's,. 
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The  defendant's  counsel  then  offered  Samuel  Underwood  as  a 
witness,  who,  being  sworn,  was  asked  whether  he  was  present  at 
any  conversation  between  Ann  Molliston,  the  plaintiff  and  her 
father,  about  the  disposition  of  his  *property,  and  what  r*ion 
that  conversation  was  ?  This  question  being  objected  to,  '- 
the  court  overruled  it,  as  not  being  previously  connected  with  the 
present  testamentary  disposition  ;  to  which  the  defendant's  counsel 
excepted.  The  witness  then  deposed,  that  he  went  with  the  plain- 
tiff to  Mr.  Kline,  in  whose  custody  it  was,  for  the  first  will  of 
Lunar  Browne  (spoken  of  above  as  "the  other") ;  that  she  got  it 
from  Mr.  Kline,  and  took  it  home.  Witness  was  then  asked  what 
the  plaintiff  said  in  regard  to  the  will  which  she  brought  from  Mr. 
Kline,  but  the  question  was  overruled  by  the  court ;  to  which  the 
defendant  excepted.  The  witness  was  then  asked  if  the  plaintiff 
ever  told  him  what  became  of  the  former  will ;  this  question  was 
also  overruled,  and  exception  taken.  William  0.  Kline  was  then 
offered  as  a  witness  by  the  defendant's  counsel.  The  witness 
having  testified  to  the  fact  of  his  having  drawn  the  former  will  of 
Lunar  Browne,  and  having  given  it  to  Ann  Molliston,  was  asked, 
"  What  were  the  contents  of  that  will  ?"  This  question  the  court 
overruled;  to  which  the  defendant  excepted.  The  defendant's 
counsel  then  offered  Richard  Russell  as  a  witness,  who,  being 
sworn,  was  asked  if  he  knew  of  any  dispute  between  the  plaintiff 
and  Ann  Tolbert  (a  daughter  of  the  deceased  daughter  of  Lunar 
Browne,  and  not  included  in  his  last  will),  prior  to  the  date  of  said 
•will?  The  question  being  objected  to,  the  court  overruled  it; 
and  an  exception  was  taken.  Evidence  was  also  given  by  the 
defendant  of  the  great  old  age  and  imbecility  of  Lunar  Browne,  at 
the  time  of  the  execution  of  the  said  will.  The  plaintiff's  counsel 
then  offered  John  H.  Cavender  as  a  witness,  and  asked  him  from 
•whom  it  was  he  received  the  instructions  to  draw  the  will ;  which 
question  was  objected  to  by  the  defendant's  counsel,  but  the 
objection  was  overruled  by  the  court,  and  an  exception  taken,  and 
the  witness  then  testified  inter  alia  as  follows :  "  I  did  not  receive 
instructions  from  any  person  but  Lunar  Browne ;  but  in  one 
instance  (at  the  time  Lunar  Browne  was  giving  me  the  instruc- 
tions), she,  Ann  Molliston,  corrected  my  mention  of  a  name."  The 
•witness  also  testified  that  he  drew  out  the  will  from  the  notes 
taken  by  him,  according  to  the  instructions  of  Lunar  Browne. 

After  the  testimony  on  both  sides  was  closed,  the  court  charged 
the  jury,  that  the  decedent  must  be  presumed  to  have  been  of  a 
competent  mind  to  make  a  will,  until  the  contrary  is  shown  ;  and 
that  the  presumption  of  competency  is  not  destroyed  by  any 
extremity  of  old  age,  though  that  presumption  may  be  weakened 
•when  the  decedent  is  very  old ;  that  it  matters  not  that  the  dece- 
dent may  have  been  one  hundred  years  old.  more  or  less,  at  the 
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time  of  the  execution  of  the  will ;  that  facts  and  circumstances  are 
the  primary  evidence,  and  not  the  opinions  of  witnesses  as  to  the 
soundness  of  a  man's  mind,  or  his  competency  to  make  a  will ;  that 
it  is  the  opinion  of  the  jury,  founded  on  the  facts  and  circum- 
#10 qi  stances,  and  not  that  of  *witnesses,  that  is  to  decide  as  to 
'  the  soundness  or  unsoundness  of  a  man's  mind ;  that  the 
will  being  given  in  evidence,  its  internal  evidence  may  be  con- 
sidered ;  that  the  reasonableness  of  the  bequests  may  be  part  of  the 
chain  of  evidence,  and  may  corroborate  other  facts  and  circum- 
stances to  show  the  soundness  of  a  man's  mind,  though  there  is  no 
instance  in  the  law  of  a  will  being  invalidated  by  its  own  unreason- 
ableness alone ;  and  further,  that  the  law  is  well  settled,  that  the 
influence  exercised  (in  procuring  a  will)  which  sets  aside  a  will, 
must  be  such  as  destroys  free  agency :  there  must  be  imprisonment 
of  the  body  or  mind ;  and  that  unless  the  jury  are  satisfied  that 
there  was  such  physical  force  exerted,  arising  from  actual  duress 
or  imprisonment  of  the  body,  or  such  mental  force  arising  from 
threats,  as  prevented  free  agency,  they  were  not  to  consider  the 
influence  exerted  by  Ann  Molliston  as  improper :  that  the  fact  of 
Ann  Molliston's  having  sent  to  the  person  in  whose  possession  it 
was,  for  an  old  will  of  Lunar  Browne,  had  no  other  bearing  in  this 
case,  than  as  a  link  in  the  chain  of  evidence  to  show  improper 
influence. 

The  defendant's  counsel  excepted  to  this  charge ;  and  the  jury 
having  found  in  favor  of  the  will,  the  record  was  removed  to  this 
court,  and  the  following  errors  assigned : 

1st.  The  court  below  erred  in  deciding  that  Abraham  Lukens,  a 
witness  produced  by  the  plaintiff  below,  should  not  be  permitted  to 
answer  the  question,  in  behalf  of  the  defendant  below,  "  whether 
he  had  ever  heard  the  plaintiff  say  what  had  become  of  the  former 
will  of  Lunar  Browne,  and  whether  it  was  destroyed." 

2d.  The  court  below  further  erred  in  refusing  to  allow  Samuel 
Underwood,  a  witness  for  the  defendant,  to  answer  the  question 
put  by  defendant's  counsel,  "  whether  he  was  present  at  any  con- 
versation between  Ann  Molliston,  the  plaintiff,  and  her  father, 
about  the  disposition  of  his  property,  and  what  that  conversation 
was  ;"  and  in  overruling  the  said  question. 

3d.  The  court  below  also  erred  in  not  permitting  the  same  witness 
to  testify  as  to  what  the  plaintiff  below  said  in  regard  to  the  will 
brought  from  Mr.  Kline. 

4th.  And  the  court  also  erred  in  refusing  to  permit  the  same  wit- 
ness to  answer  the  question,  "  whether  the  plaintiff  ever  told  the 
witness  what  became  of  the  said  will." 

5th.  The  court  below  also  erred  in  not  permitting  William  0. 
Kline  to  state  what  were  the  contents  of  the  former  will  of  Lunar 
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Browne,  which  said  will  was  traced  unto  the  hands  of  the  plaintiff, 
and  not  produced  by  her. 

6th.  The  court  further  erred  in  not  permitting  Richard  Russell 
a  *witness  for  the  defendant,  to  state  whether  he  knew  of  r*ioi 
any  dispute,  prior  to  the  date  of  the  alleged  last  will,  ' 
between  the  plaintiff  and  Ann  Tolbert,  the  daughter  of  the 
deceased  daughter  of  Lunar  Browne,  and  not  included  in  his 
alleged  last  will. 

7th.  The  court  further  erred  in  permitting  John  H.  Cavender,  a 
witness  produced  by  plaintiff,  to  state  upon  the  re-examination,  after 
the  defendant  had  closed,  from  whom  it  was  he  had  received  the 
instructions  to  draw  the  will  of  Lunar  Browne. 

8th.  The  court  erred  in  discharging  the  jury,  that  very  little 
regard  was  to  be  paid  to  the  opinion  of  witnesses,  as  to  the  compe- 
tency of  a  testator  to  make  a  will,  or  as  to  the  unsoundness  of  his 
mind. 

9th.  The  court  erred  in  charging  the  jury,  that  the  influence 
exercised  in  procuring  a  will,  which  is  sufficient  to  set  aside  a  will, 
must  be  such  as  destroys  free  agency  ;  there  must  be  imprisonment 
of  body  or  mind ;  and  unless  the  jury  are  satisfied  there  was  such 
physical  force  exerted  arising  from  actual  duress  or  imprisonment 
of  the  body — or  such  mental  force  arising  from  threats,  as  pre- 
vented free  agency — the  jury  were  not  to  consider  the  influence 
exerted  by  the  plaintiff  below  as  improper. 

10th.  That  the  charge  of  the  court  should  have  been  for  the 
defendant  below. 

Mr.  Fatton,  and  Mr.  D.  P.  Brown,  for  the  plaintiff  in  error, 
cited  Irish  v.  Smith,  8  S.  &  R.  571 ;  Dornick  v.  Reichenbach,  10 
Id.  84 ;  1  Story's  Equity  241-2. 

Mr.  St.  Cr.  Campbell,  contra,  cited  Miller  v.  Miller,  3  S.  &  R. 
267 ;  Lightner  v.  Wike,  4  Id.  203 ;  Bovard  v.  Wallace,  Id.  499 ; 
Nussear  v.  Arnold,  13  Id.  323 ;  Dietrich  v.  Dietrich,  1  P.  &  W. 
306  ;  Spence  v.  Spence,  4  Watts  167  ;  Stevens  v.  Vancleve,  4  Wash. 
C.  C.  Rep.  265 ;  Whitaker  v.  Tatham,  7  Bing.  628 ;  s.  c.  20  E. 
C.  L.  R.  268 ;  Kindleside  v.  Harrison,  2  Phill.  Eccles.  Rep.  456 ; 
Evans  v.  Knight,  1  Addams's  Eccles.  Rep.  239. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — This  case  arose  on  a  dispute  in  the  Register's 
Court,  to  try  whether  a  certain  paper  writing  was  the  last  will  and 
testament  of  Lunar  Browne,  deceased. 

The  paper  book  submitted  to  us  is  exceedingly  brief,  or  rather 
the  account  contained  in  it  of  what  occurred  in  the  court  below,  is 
very  brief,  in  some  respects  unsatisfactory,  and  in  some  (as  appeared 
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by  inspecting  the  record),  defective.  Perhaps  there  is  no  class  of 
cases  in  which  so  much  testimony  is  given,  which  ought  to  have  no 
weight  with  a  jury,  as  in  cases  on  wills,  in  which  the  allegation  is 
*1351  *tnat  the  testator  was  insane;  or  in  legal  phrase,  not  of 
J  sound  and  disposing  mind  and  memory.  How  far  age  or 
sickness,  acute,  or  long  continued,  does  actually  affect  the  mind,  is 
not  known ;  or  not  so  well  known,  as  to  be  reduced  to  any  rule. 
Or  what  effect  any  of  those  disorders  which  sometimes  peculiarly 
affect  the  mind,  as  paralysis,  has  produced  in  the  particular  case,  is 
not  easily  settled.  I  remember  a  case  in  the  Circuit  Court,  in  this 
city,  in  which  somewhere  between  ten  and  twenty  medical  men  of 
the  highest  standing  in  the  city  and  county,  were  examined ;  and 
some  proved  that  in  all  cases  of  paralysis  the  mind  was  affected  to 
some  extent;  others,  that  in  many  cases  it  was  not  at  all  affected, 
&c.,  &c. 

Something  like  this  often  occurs,  when  the  effect  of  old  age  is 
the  subject  of  inquiry.  And  certainly  nothing  can  be  collected 
from  the  number  of  years  which  have  elapsed  since  a  man's  birth. 
In  some,  the  body  and  mind  seem  worn  out  at  three  score  and  ten 
or  before  it ;  in  others,  both  body  and  mind  are  capable  of  much, 
and  energetic  action,  for  years  after  four  score.  We  know  not  the 
age  of  the  testator  in  this  case ;  he  was  a  colored  man  and  illite- 
rate ;  no  record  was  made,  or  none  preserved  of  his  birth  ;  it  seems 
agreed  he  was  four  score  or  upwards. 

The  exceptions  are  to  the  opinion  of  the  court  on  certain  ques- 
tions put  by  the  counsel  to  several  witnesses ;  and  to  the  charge  of 
the  court. 

The  plaintiff  below  (here  defendant),  called  J.  H.  Cavender,  who 
drew  the  will ;  we  have  nothing  of  his  testimony  in  this  part  of  the 
paper  book.  Then  he  called  A.  Lukens,  one  of  the  witnesses  to 
the  will,  who  proved  its  execution,  and  then  said,  "  I  know  nothing 
about  his,  Lunar  Browne's,  being  able  to  read,  nor  of  his  having 
made  a  will  before.  When  this  will  was  executed,  he  said  this  is 
to  do  away  the  other.  I  suppose  by  his  saying  that,  there  was 
another.  I  have  heard  both  the  daughter  and  the  son  say,  there  had 
been  another  will.  I  never  heard  her  say  this  will  had  been  drawn 
from  the  other."  Defendant's  counsel  then  asked  the  witness 
whether  he  had  ever  heard  the  plaintiff,  Ann  Mollison,  say,  what 
had  become  of  the  former  will,  and  whether  it  was  destroyed.  This 
was  objected  to,  as  being  a  leading  question,  not  to  any  cross- 
examination  on  the  subject  of  the  testimony  in  chief,  but  to  a  fact 
which  might  occur  as  part  of  the  defendant's  case.  The  court 
overruled  the  testimony. 

Certainly  this  was  not  a  cross-examination,  for  it  had  no  connec- 
,ion  with  the  execution  of  the  will.  We  are  told  here,  that  the 
defendant  below  alleged  that  the  will  in  question  was  procured  by 
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duress  or  undue  influence,  or  in  some  other  illegal  way  by  Ann 
Molliston.  But  when  this  question  was  put,  the  defendant  had  not 
opened  his  case.  The  court  would  know  nothing  of  it.  It  is 
irregular  to  introduce  in  the  way  attempted  here,  the  ground  on 
which  the  defendant  intends  to  rely.  The  court  cannot  know 
whether  it  is  or  *will  be  material ;  and  it  was  not  error  to  •-.,.-, q~ 
reject  it  at  that  stage  of  the  cause :  we  shall  have  to  notice  ^ 
it  in  another  shape  hereafter. 

The  next  exception  is  as  follows :  S.  Underwood  was  called  by 
the  defendant,  and  asked  whether  he  was  present  at  any  conversa- 
tion between  the  testator  and  Ann  Molliston,  as  to  the  disposition 
of  his  property,  and  what  that  conversation  was  ?  This  was 
objected  to,  and  rejected,  as  not  being  connected  with  the  present 
testamentary  disposition.  Although  the  paper  book  don't  expressly 
say  so,  the  defendant  must  have  admitted  it  had  no  relation  to  the 
last  disposition  of  his  estate.  A  man  may  change  his  mind  as  to 
the  disposition  of  his  property ;  and  may  change  his  will  at  any 
time  as  long  as  he  lives.  It  would  be  idle,  useless  and  immaterial, 
to  prove  what  a  man  said  many  years  ago  on  this  subject,  or  one 
year  ago,  unless  something  else  is  adduced,  to  impugn  the  will  of 
last  week.  If  it  were  not  so,  the  law  requiring  a  written  will,  is 
worse  than  useless.  It  would  go  for  nothing  as  often  as  witnesses 
could  be  found  to  prove  that  the  testator  once  said  he  would  make  a 
different  disposition  of  his  estate.  The  witness  then  stated,  that  he 
went  with  Ann  Molliston  to  Mr.  Kline,  who  had  the  former  will ; 
that  she  got  it  and  took  it  home.  (She  was  the  daughter  of  the 
testator,  and  used  to  live  with  him.)  Witness  was  then  asked  what 
the  plaintiff  said  in  regard  to  that  will  which  she  got  from  Mr. 
Kline ;  this  was  objected  to  and  overruled.  Witness  was  then  asked 
if  the  plaintiff  ever  told  him  what  became  of  that  former  will — this 
also  was  objected  to  and  overruled.  Mr.  Kline  was  then  called, 
and  proved  that  he  wrote  the  former  will,  and  gave  it  to  the  plain- 
tiff. And  he  was  then  asked  what  were  the  contents  of  that  will  ? 
— which  was  objected  to  and  overruled.  Exceptions  were  taken  in 
each  of  these  cases,  and  they  were  argued  together  ;  it  being  under- 
stood, that  the  object  of  them  all  was  to  get  in  parol  proof  of  the 
contents  of  the  former  will.  And  first,  no  notice  had  been  given 
to  produce  it ;  and  without  this,  you  cannot  give  parol  evidence  of 
the  contents  of  a  paper.  It  was  replied,  that  one  of  the  questions 
went  to  prove  that  Ann  Molliston  said  it  was  destroyed,  but  the 
question  will  hardly  bear  that  construction.  "  What  Ann  Mollis- 
ton told  him  had  become  of  that  former  will  ?"  The  answer  that 
she  said  it  was  destroyed,  is  not  necessarily  to  be  supposed ;  and  it 
is  as  probable  some  other  answer  would  have  been  given.  But  sup- 
pose the  witness  had  testified  that  she  said  it  was  lost  or  torn ; 
would  that  dispense  with  a  notice  to  produce  it  ?  I  doubt  this.  If 
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the  witness  had  seen  it  burnt,  or  torn  and  scattered,  a  notice  to  pro- 
duce might  be  useless.  But  many  a  lost  paper  has  been  found ; 
and  many  a  paper  supposed  to  be  destroyed,  is  found  still  in  exist- 
ence. We  need  not  settle  this  matter.  If  a  direct  offer  had  been 
made  to  prove  she  had  said  it  was  destroyed,  we  do  not  know  that 
it  would  have  been  rejected.  If  such  was  the  expectation  from  the 
question,  it  is  not  easy  to  see  why  a  plain  question  on  that  subject 
was  not  put. 

*1S71  *But  if  it  was  destroyed,  the  proof  was,  that  at  execut- 
J  ing  the  present  will,  the  testator  said,  it  was  to  do  the 
other  away ;  and  unless  there  was  proof  of  incapacity  of  the  tes- 
tator to  make  the  present  will,  or  fraud  or  misrepresentation 
in  procuring  it,  how  could  the  existence  or  destruction,  or  the 
contents  of  the  former  will,  be  material  ?  If  there  was  no  evi- 
dence, and  we  see  none  in  our  paper  book,  of  mental  imbecility, 
or  fraud,  or  misrepresentation,  or  force,  the  court  must  have 
told  the  jury,  that  it  was  totally  immaterial,  whether  the  former 
will  was  or  was  not  destroyed  ;  and  equally  immaterial,  what  w<?re 
its  contents. 

The  next  bill  of  exceptions  was  passed  over.  The  last  was 
this : — The  witness  who  had  written  the  will  was  called  again  after 
the  defendants  had  closed,  and  asked,  who  gave  him  instructions  to 
write  the  will ;  this  was  objected  to  and  admitted.  And  he 
answered :  "  I  did  not  receive  instruction  of  any  person  but  Lunar 
Browne ;  but  in  one  instance  while  he  was  giving  the  instructions, 
she,  Ann  Molliston,  corrected  my  mention  of  a  name.  I  drew  the 
will  from  those  instructions." 

To  be  sure,  this  might  have  been  asked  at  the  first  examination 
in  chief;  but  it  would  not  be  so  necessary  until  some  evidence  to 
some  allegation  had  been  made  against  the  will ;  after  such,  it  was 
as  to  such  evidence  or  allegation  strictly  rebutting ;  and  indeed  it 
would  be  a  singular  case  in  which  we  would  reverse,  because  a 
party  who  had  omitted  to  ask  a  question  at  the  most  proper  moment, 
called  back  a  witness  and  asked  what  might  have  been  told  before. 
It  must  be  a  case  in  which  some  new  witness  is  called  to  prove  some 
new  fact  of  which  the  other  party  was  not  apprised,  or  where  the 
witness  of  the  other  party  as  to  that  point  had  been  dismissed,  after 
the  testimony  in  chief  was  closed. 

The  next  error  assigned  is  to  the  charge  of  the  court.  By  some 
inadvertence,  the  words  given  as  the  charge  of  the  court,  are  only 
part  of  a  sentence,  and  not  even  the  correct  substance  of  what  the 
judge  said. 

The  substance  of  the  charge  on  this  point,  as  we  find  it  by 

recurring  to  the  record  is,   "  That  the  decedent  must  be  presumed 

to  be  competent  to  make  a  will,  until  the  contrary  is  proved.    That 

the  presumption  of  competency  is  not  destroyed  by  any  extremity 
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of  age,  though  it  may  be  weakened,  where  the  testator  is  very  old, 
and  circumstances  additional  are  proved  ;  but  taken  alone,  it  mat- 
ters not  that  the  testator  was  a  hundred  years  old  at  the  time  of 
executing  the  will.  That  facts  and  circumstances  are  the  primary 
evidence  on  which  a  jury  must  rely,  and  not  the  opinion  of  wit- 
nesses as  to  the  soundness  of  mind,  or  capacity  to  make  a  will. 
That  it  is  the  opinion  of  the  jury,  founded  on  facts  and  circum- 
stances proved,  and  not  the  opinion  of  witnesses,  which  is  to  decide 
the  case."  Now,  in  this  there  is  no  errer. 

The  next  error  is  assigned  in  the  judge  stating  to  the  jury, 
"That  *the  influence  exercised  in  procuring  a  will,  which  r^-ioo 
is  sufficient  to  set  it  aside,  must  be  such  as  destroys  free  *- 
agency.  There  must  be  imprisonment  of  the  body  or  mind.  And 
that  unless  the  jury  are  satisfied  that  there  was  such  physical  force 
exerted,  arising  from  actual  duress  or  imprisonment  of  the  body,  or 
such  mental  force  arising  from  threats,  as  prevented  free  agency, 
they  were  not  to  consider  the  influence  exerted  by  Ann  Molliston 
as  improper,  or  sufficient  to  invalidate  the  will."  The  cases  cited 
support  this  opinion.  Besides  we  have  not  before  us  any  testimony 
to  show  what  she  did ;  and  we  cannot  say  that  a  charge  is  wrong 
on  conjecture  as  to  the  facts  to  which  it  applied.  There  is  no  alle- 
gation of  fraud  or  falsehood  being  used  by  her ;  or  none  to  be  found 
in  our  paper  book. 

Judgment  affirmed. 

Cited  by  Counsel,  4  Whart.  318;  8  Harris  330;  11  Id.  118;  5  Wright 
316.     ||  1  W.  N.  C.  262.  il 

Cited  by  the  Court,  11  Harris  379. 
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Foster  against  Small. 

IN  ERROR. 

1.  In  slander,  though  evidence  of  all  the  words  alleged  need  not  be  given, 
it  seems  necessary  that  at  least  some  of  those  that  are  actionable  should  be 
proved  as  they  are  laid. 

2.  It  is  not  actionable  to  say  of  a  physician  that  he  is  a  "  two-penny 
bleeder." 

3.  A  declaration  in  slander  charged  the  defendant  with  asserting  of  the 


the  following  words,  "  Doctor  F.  is  no  regular  bred  physician  ;  he  has  no 
diploma  ;  he  kills  his  patients,  and  bleeds  them  to  death."  Held,  that  the 
proof  did  not  support  the  declaration. 

4.  It  seems  that  it  is  not  actionable  to  charge  a  physician  in  Pennsylvania 
with  want  of  a  diploma,  or  of  a  collegiate  training. 
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ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia to  remove  the  record  of  an  action  on  the  case  brought  by 
Robert  Foster  against  William  B.  Small,  to  recover  damages  for 
slanderous  words  alleged  to  have  been  uttered  by  the  defendant 
concerning  the  plaintiff. 
*13Q1  *There  were  four  counts  in  the  declaration. 

1st  count.     "  He  (the  plaintiff)  is  not  a  physician,  but  a 
two-penny  bleeder." 

'2d  count.  "  He  (the  plaintiff)  was  called  to  a  man  near  the 
new  bridge,  who  had  injured  his  leg,  and  by  his  (plaintiff's)  bad 
treatment  the  man  must  have  been  lame  for  life  had  not  I  (defend- 
ant, Dr.  Small,)  been  called  to  him." 

3d  count.     "  Foster  had  given  a  child  stuff  to  butcher  it." 

4th  count.     "  He  (the  plaintiff)  had  butchered  a  child." 

Two  additional  counts  were  afterwards  filed,  which  contained  in 
substance  only  the  first  count  in  the  original  declaration. 

On  the  trial  below,  before  Judge  Stroud,  the  plaintiff  produced 
the  following  testimony. 

Richard  Greening  deposed  as  follows :  "  It  was  last  June,  or 
July,  three  years,  I  removed  to  Four  Nations'  Hotel,  near  Fair- 
mount,  and  had  a  nephew  very  sick.  Dr.  Jenning  prescribed, 
and  I  got  medicine  from  a  druggist  in  Callowhill  street,  near 
Fairmount.  The  boy  refused  to  take  the  medicine,  which  I 
told  Dr.  Jenning.  He  then  advised  that  I  should  get  the  boy 
bled.  I  went  home  and  inquired  of  my  hostler  for  a  doctor. 
He  mentioned  that  there  were  two  in  Callowhill  street,  Drs.  Fos- 
ter and  Small.  I  told  him  to  go  for  the  nearest  to  come  and  see 
my  boy,  and  if  the  nearest  should  be  out,  to  try  the  next  one. 
It  appears  he  went  to  both  doctors,  Foster  and  Small.  Dr.  Foster 
came  first.  I  showed  him  into  the  room,  and  whilst  he  was  bleed- 
ing the  boy,  I  went  down  into  the  bar  room,  and  Dr.  Small  was 
there.  I  told  him  how  it  happened,  and  that  Dr.  Foster  was 
bleeding  the  boy.  He  then  turned  round  and  said  he  would  charge 
for  this  visit.  I  offered  to  pay  him  for  it,  but  he  went  out  without 
telling  me  his  charge. 

"  Dr.  Foster  continued  attending  the  boy  and  he  got  well.  Some- 
time after  that,  the  druggist  sent  in  his  bill  to  me  for  the  medicine 
which  had  been  got  for  the  boy.  I  called  down  to  the  drug  store 
to  inform  him  how  he  could  get  his  money.  Dr.  Small  was  there. 
I  explained  to  Small  how  they  (F.  and  S.)  met  at  the  same  time. 
He  (Dr.  Small),  said,  '  if  Dr.  Foster  was  a  two-penny  bleeder,  he 
was  none  ;  he  was  a  regular  graduate  and  no  quack.'  I  told  him 
I  did  not  know  whether  he  was  a  graduate  or  quack." 

James   C.   Keen,   deposed :     "  I  am  acquainted  with    Doctors 
Foster  and  Small.     Have  heard  Dr.  Small  speak  derogatively  of 
Dr.  Foster  at  two  different  times.     He  said  Dr.  Foster  was  no 
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regular  bred  physician — had  no  diploma,  and  that  he  killed  his 
patients.  Went  on  to  say  that  he  would  bleed  them  to  death.  He 
named  a  patient  *that  Dr.  Foster  had  in  his  neighborhood,  r*-^ 
and  said  he  thought  Foster  would  bleed  him  to  death  ;  that  '- 
he  did  not  know  the  treatment.  I  walked  off,  not  wishing  to 
listen  at  that  time.  At  another  time  he  (Small)  stopped  me  and 
began  to  talk  of  Foster.  He  said  something  like  he  did  before,  as 
that  he  was  no  doctor,  and  behaved  ungentlemanly,  and  took 
patients  out  of  (S.'s)  hands." 

Mrs.  Montgomery  deposed :  "  We  rented  the  front  room,  and 
Dr.  Small  came  in :  He  asked  me  if  this  was  not  where  the  butch- 
ered baby  was.  I  told  him  not  as  I  knew  of — no  butchered  baby 
was  here.  I  told  him  there  was  a  woman  living  up  stairs  who  had 
two  children — neither  of  them  was  sick  to  my  knowledge.  Mr. 
Given  had  a  baby  that  was  sick  since  I  came  to  the  house — it  was 
getting  well.  I  told  him  it  never  got  any  medicine  that  I  knew 
of  except  a  little  lime-water  and  new  milk.  I  called  the  mother 
out,  as  I  had  got  frightened  on  account  of  the  child's  sitting  in  my 
room  all  the  while.  The  reason  I  was  frightened  was  that  I  was 
in  the  habit  of  nursing  the  child,  and  for  fear  that  some  person 
would  tell  Dr.  Small  that  I  had  done  something  cruel  to  the  child 
(and  that  is  the  reason  I  called  the  child's  mother  out),  and  thought 
she  would  understand  the  thing  better  than  myself.  When  she 
(Mrs.  Given)  came  out,  she  said,  '  Doctor,  you  must  be  under  a 
mistake.'  He  said,  'No,  not  at  all.  I  am  under  no  mistake;  the 
child's  father  bid  me  come  round  the  first  time  it  was  convenient  to 
see  it — that  Foster  had  given  it  stuff  to  butcher  it.' ' 

William  Gourley  deposed :  "  I  visited  the  house  of  Mr.  Gordon 
at  different  times,  in  company  with  Dr.  Foster.  I  was  there 
when  Dr.  Foster  inquired  of  Mr.  Gordon  whether  he  had  heard 
Small  say  he  (Foster),  was  no  physician.  Gordon  replied,  '  Dr. 
Small  did  say  he  (Foster),  was  no  physician.'  ' 

The  defendant  produced  Mary  Small  as  a  witness,  who  deposed 
as  follows  : — 

"  I  am  acquainted  with  Thomas  Given — know  him  by  sight. 
Given  was  coming  in  Callowhill  street :  Dr.  Small  was  standing  in 
the  door :  Given  said  to  Small,  '  Doctor,  I  wish  you  to  come  and 
see  my  child ;  Foster  is  butchering  it.'  Small  said,  '  I  guess 
not.' ' 

The  learned  judge  charged  the  jury  in  substance  as  follows  : — 

"  The  slander  which  the  plaintiff  alleges  to  have  been  uttered  of 
him  by  the  defendant,  is  stated  in  the  declaration  to  be,  1st.  '  He 
is  no  physician,  but  a  two-penny  bleeder;'  or,  as  it  is  laid  in 
another  count,  '  He  is  not  a  physician,  but  a  two-penny  bleeder ;' 
2d.  '  Foster  has  given  a  child  stuff  to  butcher  it;'  and  3d.  'He 
has  butchered  a  child.' 
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"  Two  witnesses,  Richard  Greening  and  James  C.  Keen,  have 
been  examined  to  support  the  first  charge.  There  is  no  reason  to 
*14i-i  think  *they  speak  of  the  same  utterance,  for  Greening  says, 
*  no  one  was  in  the  apothecary's  shop  besides  himself,  Dr. 
Small  and  the  apothecary ;  and  Keen  makes  no  mention  of  having 
been  there,  or  of  having  heard  the  words  there.  The  charge  is 
entire  and  ought  to  be  proved  substantially  as  laid.  Now  Green- 
ing only  proves  that  Small  said,  '  If  Foster  was  a  two-penny 
bleeder,  he  was  none.  He  was  a  regular  graduate  and  no  quack.' 
This  does  not  support  the  charge  as  laid.  Keen  says,  '  Small 
spoke  derogatively  of  Foster — said  he  was  not  a  regular  bred  phy- 
sician— had  no  diploma ;'  and  in  the  second  conversation,  '  lie 
said  something  like  he  did  before,  as  that  he  was  no  doctor — be- 
haved ungentlemanly,  and  took  his  patients  out  of  his  hands.' 
This  is  not  the  charge  in  the  declaration,  it  does  not  sustain  it.  It 
is  a  very  different  charge ;  and  if  it  had  been  so  laid  in  the  de- 
claration would  have  raised  a  different  question.  The  2d  count 
is  in  effect  abandoned — no  witnesses  having  been  called  to  speak 
to  it. 

"  The  3d  charge  is  supposed  to  be  proved  by  the  deposition  of 
Catharine  Montgomery.  But  her  evidence  is  that  the  defendant 
said  the  father  of  the  child  had  told  him  what  is  here  charged  to 
have  been  spoken  by  the  defendant,  on  his  own  authority,  without 
reference  to  a  third  person. 

"  The  proof  establishes  what  the  law  considers  a  milder  charge 
than  what  is  laid ;  and,  therefore,  by  express  decision  of  our  courts, 
does  not  support  it.  The  plaintiff,  therefore,  has  failed  to  prove 
either  of  the  counts,  and  the  verdict  should  be  for  the  defendant." 

The  jury  accordingly  found  for  the  defendant,  and  the  plaintiff 
having  taken  a  bill  of  exceptions,  and  writ  of  error,  filed  the  fol- 
lowing exceptions : 

1st.  The  court  erred  in  charging  the  jury  that  the  depositions 
of  Greening  and  Keen  did  not,  in  substance  or  fact,  sustain  the 
first  count  in  the  declaration. 

2d.  The  court  erred  in  charging  the  jury  that  the  deposition  of 
Catharine  Montgomery  did  not  sustain  the  second  count  in  the 
declaration. 

3d.  The  court  erred  in  charging  that  the  deposition  of  James 
C.  Keen  did  not  sustain  the  third  count  in  the  declaration. 

4th.  The  court  erred  in  withdrawing  the  case  from  the  jury, 
and  directing  a  verdict  for  the  defendant,  because  the  plaintiff  had 
not  sustained  any  of  the  counts  in  the  declaration. 

5th.  The  court  erred  in  charging  the  jury  that  James  C.  Keen's 
proving  that  Small  said  that  Foster  was  no  doctor,  was  not,  in  sub 
stance,  that  he  was  no  physician. 
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Mr.  Jack,  for  the  plaintiff  in  error,  cited  Starkie  on  Slander 
114;  *Hersh  v.  Ringwalt,  3  Yeates  509;  Davis  v.  Davis,  r*1/10 
1  Nott  &  McC.  290. 

Mr.  W.  L.  Hirst,  contra. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — Though  evidence  of  all  the  words  alleged  need 
not  be  given,  it  seems  necessary  that  at  least  some  of  those  that  are 
actionable  be  proved  as  they  are  laid ;  and  while  the  proof  of 
speaking  is  for  the  jury,  the  correspondence  betwixt  the  words 
spoken  and  the  words  laid,  is  for  the  court.  The  very  words  need 
not  be  proved ;  but  where  they  are  in  fact  proved,  they  must,  it 
seems,  correspond  with  the  very  words  laid ;  and  hence  perhaps  it 
is,  that  words  spoken  in  the  second  person  are  not  legal  equivalents 
for  words  of  the  very  same  import  spoken  in  the  third.  The  only 
words  before  us,  of  which  there  is  a  semblance  of  proof,  are  con- 
tained in  the  first  count :  "  He  is  not  a  physician,  but  a  two-penny 
bleeder."  Now  though  words  which  impute  professional  ignorance 
are  certainly  actionable,  yet  to  say  of  a  physician  that  he  is  a  two- 
penny bleeder,  imputes  not  want  of  professional  skill,  but  want  of 
professional  dignity  manifested  by  a  petty  attention  to  the  humbler 
employments  of  the  art.  They  are,  in  fact,  words  of  mere  con- 
tempt. But  the  time  has  been  when  the  business  of  the  bleeder 
was  not  a  distinct  one,  and  when  it  was  performed,  as  it  still  is  in 
the  country,  by  physicians  of  the  first  eminence.  How  far  then 
are  the  actionable  words  "  he  is  no  physician,"  supported  by  the 
proof?  The  words  sworn  to  by  the  first  witness  are:  "If  Dr. 
Foster  is  a  two-penny  physician  I  am  none  ;  I  am  a  regular  gradu- 
ate and  no  quack."  Now  granting  for  the  moment  that  proof  of 
insinuation  is  equivalent  to  proof  of  assertion,  and  that  a  charge 
may  be  laid  indifferently  as  insinuated  or  asserted,  without  regard 
to  the  proof,  yet  the  charge  insinuated  here,  was  in  fact  not  want 
of  skill,  but  want  of  graduation  ;  and  though  the  imputation  of 
being  a  quack  might  sustain  an  action,  it  is  not  laid  as  a  graveman 
in  the  present.  The  words  proved  by  the  second  witness  are  : 
"  Dr.  Foster  is  no  regular  bred  physician  ;  he  has  no  diploma  ;  he 
kills  his  patients  and  bleeds  them  to  death."  Here  too  it  is  proper 
to  remark,  the  imputation  of  killing  by  blood-letting  is  not  laid  as 
a  ground  of  action,  and  the  material  words  are  consequently  those 
which  allege  irregular  breeding,  and  want  of  the  usual  collegiate 
certificate.  Now  were  these  admitted  to  be  actionable  when  accu- 
rately laid,  proof  of  them  would  not  support  the  present  declara- 
tion ;  for  there  is  an  evident  difference,  in  respect  to  the  malignity 
involved  as  well  as  in  the  injury  intended  to  be  done  by  it,  betwixt 
being  irregularly  bred  and  not  being  bred  at  all.  But  though  it 
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was  held  in  Cowdry  v.  Highley,  Cro.  Car.  270,  that  it  is  action- 
able to  say  of  a  physician,  he  is  no  scholar,  yet  rules  that  are  the 
growth  of  a  country  in  which  collegiate  testimonials  are  the  only 
*1 40-1  *passports  to  professional  fame,  are  unsuitable  to  the  habits 
J  of  a  people  among  whom  professional  instruction  in  colleges 
and  universities  was  not  originally  attainable.  Fifty  years  ago 
medicine  and  surgery  were  in  the  hands  of  American  practitioners 
who  taught  their  pupils  as  they  had  themselves  been  taught,  with- 
out that  collegiate  training  which  now  is  happily  accessible  to  all ; 
and  the  want  of  a  diploma  is  still  not  indispensable  to  medical  repu- 
tation. But  decisions  in  Croke's  Reports  are  unsafe  precedents 
for  the  law  of  slander  at  the  present  day.  The  same  witness  how- 
ever testified  that  the  defendant  said  on  another  occasion,  "  some- 
thing like  he  did  before,  as  that  he  was  no  doctor,  that  he  behaved 
ungentlemanly,  and  took  patients  out  of  his  hands."  Were  this 
not  qualified  by  reference  to  something  said  before,  the  words  "  no 
doctor,"  would  have  furnished  matter  for  the  jury  ;  but  the  refer- 
ence to  the  former  colloquium,  conclusively  indicated  that  no  more 
was  meant  than  a  repetition  of  the  former  charge.  The  proof 
therefore  did  not  support  the  declaration. 

Judgment  affirmed. 

Cited  by  Counsel,  9  Harris  523. 
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Diehl  and  Others  against  Ihrie. 


IN    ERROR. 


1.  A  case  stated  for  the  opinion  of  the  court,  ought,  like  a  special  verdict, 
to  contain  facts,  and  not  the  mere  evidence  of  facts. 

2.  A  presumption    of  one  fact  from  others,  is  an  inference  of  fact ;  and 
although  according  to  the  rule  of  law,  the  jury  may  be  bound  to  make  the 
presumption,  yet  the  court  cannot  make  it  without  them. 

3.  Where  a  case  was  stated  for  the  opinion  of  the  court  below,  setting 
forth  that  the  ancestor  of  the  defendant  executed  a  bond  to  the  plaintiffs' 
testator  more  than  twenty  years  before  the  bringing  of  the  suit,  and  setting 
forth  also  various  circumstances  alleged  by  the  plaintiffs  »s  sufficient  to  repel 
the  presumption  of  payment  arising  from  the  lapse  of  time  ;  and  the  court 
below,  on  this  case,  gave  judgment  for  the  plaintiffs,  the  Supreme  Court,  on 
error,  reversed  the  judgment,  and  remitted  the  case  to  the  court  below  for 
further  proceedings. 

THIS  was  a  writ  of  error,  to  the  Court  of  Common  Pleas  for  the 

*1441   *count7  of  Northampton,  to  remove  the  record  of  an  action 

J  between  Peter  Ihrie,  Jr.,  executor  of  the  will  of  George 

Ihrie,  deceased,  plaintiff,  and  William  Diehl  and  Maria  his  wife, 
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late  Maria  Otto,  Charles  Otto,  John  Otto,  Reuben  Otte,  Daniel 
Lewis  Otto,  Michael  Otto,  and  Catharine  Otto,  children  and 
legal  representatives  of  John  Otto,  deceased,  and  terre  tenantsf 
defendants. 

The  action  in  the  court  below  was  a  scire  facias,  upon  a  judg- 
ment obtained  at  January  term,  1812,  by  George  Ihrie,  Esq.,  in 
his  lifetime,  against  John  Otto,  in  his  lifetime,  to  revive  the  said 
judgment  against  his  children  and  representatives. 

The  cause  was  arbitrated,  and  on  the  12th  of  August  1836,  an 
award  filed  in  favor  of  the  defendants  ;  and  on  the  13th  of  the  same 
month,  the  plaintiff  below  appealed  from  the  award. 

On  the  2d  of  December  1836,  the  following  case,  containing  the 
facts,  was  stated  for  the  opinion  of  the  court,  as  follows  : 

On  the  31st  of  March  1821,  George  Ihrie  sold  to  John  Otto  a 
lot  of  ground  in  Williams  township,  Northampton  county,  for 
which  he  executed  a  deed,  dated  the  31st  March  1812,  acknow- 
ledged on  the  20th  April  1812,  and  recorded  on  the  29th  April 
1812  (in  Deed  Book  H.  vol.  3,  page  12),  upon  which,  in  a  few 
years  thereafter,  the  said  Otto  erected  a  small  farm  house. 

On  the  10th  of  April  1812,  John  Otto  executed  a  judgment  bond 
to  George  Ihrie,  conditioned  for  the  payment  of  $100  as  follows,  to 
wit,  $50,  part  thereof,  on  the  1st  of  April  1813,  and  $50,  the 
remainder  thereof,  on  the  1st  of  April  1814,  in  part  of  the  consid- 
eration for  the  said  lot. 

On  the  17th  of  April  1812,  judgment  was  entered  on  the  said 
bond,  in  the  Court  of  Common  Pleas  of  Northampton  county,  as  of 
January  term  1812,  No.  83. 

On  the  27th  of  April  1826,  John  Otto  presented  and  filed  his 
application  for  the  benefit  of  the  insolvent  laws  of  this  Common- 
wealth, and  was  discharged  in  pursuance  thereof,  on  the  20th  day 
of  May  1826  ;  and  Samuel  Bittenbender  appointed  his  trustee  in 
trust  for  the  benefit  of  his  creditors ;  but  he  never  assumed  the 
duties  of  the  trust.  George  Ihrie  is  not  mentioned  as  a  creditor  in 
this  petition. 

On  the  28th  of  July  1826,  John  Otto  died  leaving  a  widow  and 
seven  children,  the  defendants  in  this  cause.  John  Otto  continued 
in  possession  of  said  lot  to  the  time  of  his  death,  and  the  defend- 
ants, his  widow  and  children,  still  hold  it. 

*IJp  to  the  period  of  his  decease,  the  said  Otto  was  a  poor 
man ;  having  no  visible  property  except  the  lot  aforesaid, 
and  some  articles  of  household  and  kitchen  furniture. 

On  the  17th  of  January  1835,  the  death  of  George  Ihrie,  Esq., 
was  suggested  upon  the  record,  and  his  executor,  the  plaintiff  in 
this  suit,  substituted. 

On  the  same  day,  to  January  term  1835,  the  scire  facias  in  this 
case  was  sued  out  and  returned,  "  served  "  on  all  the  defendants, 
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to  wit,  William  Diehl,  and  Maria  his  wife,  late  Otto,  Charles  Otto, 
John  Otto,  Reuben  Otto,  Daniel  Lewis  Otto,  Michael  Otto,  and 
Catharine  Otto,  the  children,  and  Catharine  Otto,  the  widow  of  the 
said  John  Otto,  deceased. 

On  the  19th  of  April  1811,  John  Otto  aforesaid,  eldest  son  of 
John  Otto,  deceased,  accepted  the  real  estate  of  his  father,  at  the 
valuation  thereof  in  the  Orphans'  Court,  viz.  $750,  and  entered 
into  bonds  for  the  payment  of  the  widow's  yearly  interest,  and  the 
share  of  the  other  children,  with  the  said  George  Ihrie,  and  Philip 
H.  Mattes,  as  his  sureties. 

On  the  19th  of  April  1811,  John  Otto  and  wife,  by  their  deed 
of  the  said  date,  conveyed  the  premises  as  aforesaid,  by  him  accepted 
in  the  Orphans'  Court,  to  George  Ihrie  for  $760 ;  and  it  is  admitted 
that  the  said  Ihrie  has  since  paid  off  the  aforesaid  bonds  to  the  said 
children,  &c. 

On  the  same  19th  of  April  1811,  George  Ihrie  gave  his  bond 
to  John  Otto,  conditioned  for  the  payment  of  $143.81  payable 
as  follows,  viz.  $95.87£  part  thereof,  on  19th  of  April  1812,  and 
$47.93|  the  remainder,  at  and  immediately  upon  his  mother's 
death. 

On  this  bond  appears  this  endorsement : 

"  Received  April  4,  1812,  from  George  Ihrie,  Esq.,  forty-six 
dollars,  and  forty-six  cents,  in  part  payment  of  the  within  bond. 

JOHN  OTTO." 

"  Received,  April  10,  1812,  from  George  Ihrie,  Esq.,  forty-nine 
dollars  and  forty-one  cents,  in  full,  of  the  first  instalment  of  the 
within  bond. 

JOHN  OTTO. 
Attest. 
PHILIP  H.  MATTES." 

"  Received,  February  19, 1813,  from  George  Ihrie,  Esq.,  twenty- 
*  1 4fi1  ^ve  Collars,  m  Part  °f tne  mone7>  secured  by  the  within  *bond 
J  as  to  be  paid  after  my  mother's  decease ;  which  twenty-five 
dollars  are  to  bear  interest  from  this  date  until  the  within  last  pay- 
ment becomes  due. 

I  say  received  by  me, 

JOHN  OTTO. 
Attest. 
PHILIP  H.  MATTES." 

On  the  4th  of  May  1811,  George  Ihrie,  executed  and  delivered 
to  the  said  Otto,  the  following  indemnity  : 
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"  I  do  hereby  promise,  that  I  will  keep  John  Otto,  eldest  son  of 
John  Otto,  late  of  Williams  township,  deceased,  free  and  clear, 
of  and  from  any  payment  that  he  has  to  make  to  his  mother  or  either 
of  his  brothers  and  sisters,  respecting  the  real  estate  of  his  de- 
ceased father,  adjudged  to  him  the  10th  April  last  past;  and  also 
from  all  suits  and  costs  respecting  the  same ;  he  having  conveyed 
the  same  to  me  by  deed.  Witness  my  hand,  May  4,  1811. 

GEO.  IHRIE. 

Attest. 
PHILIP  H.  MATTES." 

George  Wolf,  Esq.,  being  sworn  as  a  witness,  said  :  "  This  bond 
was  in  my  possesssion  for  some  time,  and  I  confessed  judgment 
upon  it,  No.  83,  of  January  term  1812.  It  was  in  my  possession 
from  the  time  I  received  it  until  after  the  death  of  George  Ihrie, 
Esq.,  and  was  by  me  handed  over  to  Col.  Ihrie,  as  his  executor. 
Mr.  Otto  never  paid  any  money  to  me  on  this  bond,  nor  to  Esq. 
Ihrie,  to  my  knowledge.  To  the  best  of  my  knowledge,  Otto  never 
alleged  to  me  that  he  had  made  payment  of  the  money  ;  nor  did  he 
ever  demand  the  bond  from  me.  He  never  asked  it  to  be  can- 
celled to  my  knowledge." 

Cross-examined.  "I  do  not  recollect  that  I  ever  had  any 
conversation  with  Mr.  Otto  about  the  bond.  The  bond  in  ques- 
tion is  dated  10th  April  1812,  and  witnessed  by  Philip  H. 
Mattes." 

The  record  of  the  original  judgment,  and  all  the  proceedings 
under  the  same;  the  judgment-bond  aforesaid,  as  also  the  appli- 
cation of  John  Otto  for  the  benefit  of  the  insolvent  laws,  and  all 
the  proceedings  under  the  same  ;  the  deposition  of  George  Wolf, 
Esquire,  which  is  filed  of  record  in  this  suit,  and  the  deeds  before 
mentioned ;  likewise  the  bond  executed  by  George  Ihrie,  Esq.,  on 
the  19th  April  1811,  and  the  endorsements  on  the  same;  as  also 
the  indemnity  above  described,  are  all  considered  part  of  this 
statement,  and  the  whole  to  be  considered  in  the  nature  of  a 
special  verdict ;  with  liberty  to  either  party  to  take  out  a  writ  of 
error. 

*If  the  court  shall  be  of  opinion  from  the  foregoing  facts, 
that  the  plaintiff  is  entitled  to  judgment,  then  judgment  is 
to  be  entered  accordingly  in  his  favor.  On  the  contrary,  if  the 
court  shall  be  of  opinion  that  the  plaintiff  is  not  entitled  to  judg- 
ment, judgment  to  be  entered  for  the  defendant  accordingly. 

The  court  (Banks,  President),  ordered  judgment  to  be  entered 
for  the  plaintiff  in  the  case,  and  expressed  their  opinion,  in  sub- 
stance, as  follows : 

"  The  original  judgment  was  entered  on  the  17th  of  April 
1812.  The  debt  was  §100,  of  which  $50  was  payable  the  1st  of 
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April  1813,  and  850  the  1st  of  April  1814.  The  scire  facias  was 
issued  on  the  17th  of  January  1835,  a  period  of  m  >re  than  twenty 
years  after  the  entry  of  the  judgment,  and  more  than  twenty  years 
after  the  debt  was  due.  From  this  length  of  time,  the  law  would 
presume  the  judgment  satisfied.  This  presumption  is  not  conclu- 
sive evidence  that  the  debt  has  been  paid.  It  is  prima  facie  evi- 
dence of  its  payment,  and  casts  the  burthen  on  the  plaintiffs  of 
removing  the  presumption  by  countervailing  proofs.  Are  there 
any  circumstances  in  this  case  which  do  countervail  this  presump- 
tion ?  This  is  the  only  point  in  the  cause  which  has  been  brought 
to  our  notice.  The  only  circumstance  which  can  raise  a  question 
is  the  fact  that  the  defendant  was  insolvent.  The  principle  upon 
which  the  presumption  of  payment  arises  from  lapse  of  time  alone 
is  a  reasonable  one,  and  may  be  overturned  and  nullified  by  any 
fact  which  destroys  the  reason  of  the  rule  itself. 

"  It  is  reasonable  to  presume  that  a  man  will  pay  his  debts  in 
twenty  years,  but  you  remove  all  reasonable  ground  to  presume 
this,  by  proving  that  the  debtor  was  unable  to  pay.  It  is  not 
reasonable  to  presume  that  an  insolvent  man  will  pay  his  debts. 
Proof  that  the  debtor  was  not  in  circumstances  to  pay,  would  be 
proper  to  go  to  a  jury,  and  from  which  they  might  say  that  the 
debt  was  not  discharged.  This  itself  would  remove  the  presump- 
tion of  payment  from  lapse  of  time.  Here  the  debtor  actually 
took  the  benefit  of  the  insolvent  laws  in  1826.  It  appears  that 
the  judgment  creditor  was  not  returned  as  being  a  creditor  at  that 
time,  nor  did  he  return  the  property  bound  by  this  judgment, 
though  it  was  confessed  by  him  at  the  time.  Then  this  does  not 
amount  to  much,  either  way.  It  is  the  act  of  the  defendant  alone. 
It  does  not  make  much  for  the  defendant.  If  the  case  had  been 
submitted  to  a  jury,  and  the  facts  stated  had  been  proved  before 
them,  they  might  very  correctly  have  said  by  their  verdict,  that 
the  debt  was  not  paid,  and  the  court  would  have  been  bound  to 
tell  them  so.  If  the  jury  might  so  have  found,  it  is  our  duty  so 
to  decide;  for  whatever  a  jury  might  have  done  with  propriety 
on  the  same  facts  proved,  the  court  may  with  as  much  pro- 
priety do,  on  similar  facts  stated  for  their  opinion.  There  is  a 
*1481  6rea'  variety  °f  circumstances  by  which  *the  presump- 
'  tion  of  payment  from  lapse  of  time  may  be  repelled.  All 
the  books  and  all  the  cases  unite  in  the  doctrine,  that  the  insol- 
vency of  the  debtor  is  one  of  these  circumstances.  That  being 
the  well-established  rule  of  law,  and  it  being  made  part  of  the 
case,  that  the  debtor  was  insolvent,  we  must  give  judgment  for 
the  plaintiffs,  as  this  is  the  only  point  made  in  the  argument. 
The  court  accordingly  gave  judgment  for  the  plaintiffs  on  the  case 
stated." 

A  writ  of  error  was  taken  to  reverse  this  judgment;  and  now 
146 


1837.]  OF  PENNSYLVANIA.  148 

[Diehl  v.  Ihrie.] 

Mr.  Porter,  argued  for  the  plaintiff  in  error. — In  this  case  20 
years  expired  after  the  bond  fell  due  before  the  scire  facias  issued. 
This  is  such  a  lapse  of  time  as  raises  a  presumption  in  law  of  pay- 
ment, whether  the  debt  be  secured  by  bond,  mortgage,  or  judgment. 
Cope  v.  Humphreys,  14  S.  &  R.  15 ;  Diemer  v.  Sechrist,  1  P.  & 
W.  420 ;  Foulk  v.  Brown,  2  Watts  215 ;  Power  v.  Hollman,  Id. 
219.  After  this  lapse  of  time,  it  lies  on  the  plaintiff  to  prove  such 
facts  and  circumstances  as  will  satisfy  the  jury  that  there  were 
other  reasons  for  the  delay  of  the  prosecution  of  the  claim  than  the 
alleged  payment.  Then  are  there  any  such  circumstances  here  ? 
The  principal  fact  relied  on,  viz.,  the  discharge  of  the  obligor  under 
the  insolvent  law,  is  not  sufficient.  It  is  settled,  that  this  does  not 
prevent  the  running  of  the  statute  of  limitations.  Sletor  v.  Oram, 
1  Whart.  106 ;  Power  v.  Hollman,  2  Watts  219.  In  Foulk  v. 
Brown,  it  was  held,  that  the  circumstance  of  the  husband  of  a  feme 
covert  legatee  who  died,  not  having  taken  out  letters  of  administra- 
tion, was  not  sufficient  to  bar  the  presumption. 

Mr.  Ihrie,  in  support  of  the  judgment  below,  cited  The  Mayor  of 
Hull  v.  Horner,  Cowper  109 ;  Summerville  v.  Holliday,  1  Watts 
518  ;  Boltz  v.  Bullman,  1  Yeates  584  ;  Hays  v.  Shannon,  5  Watts 
548 ;  Delany  v.  Robinson,  2  Whart.  503. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — According  to  the  English  practice,  a  special  case 
is  used  instead  of  a  special  verdict.  It  is  a  species  of  special  ver- 
dict. The  jury  find  generally  for  either  party,  but  subject  to  the 
opinion  of  the  court,  on  a  special  case  (stated  by  the  counsel  on 
both  sides,  or  dictated  by  the  judge),  with  regard  to  a  matter  of 
law.  Leave  is  sometimes  given  to  turn  it  into  a  special  ver- 
dict. But  in  a  special  case,  as  in  a  special  verdict,  the 
facts  proved  at  the  trial  ought  to  be  stated,  and  not  merely  the 
evidence  of  facts.  In  arguing  a  special  case,  the  counsel  are  not 
permitted  to  go  out  of  it,  and  the  court  must  judge  upon  it  as 
stated.  If  it  be  so  defective,  that  the  court  are  not  able  to  give 
judgment,  they  will  grant  a  new  trial,  in  order  to  have  it  restated. 
1  Tidd's  Prac.  930 ;  1  Arch.  Prac.  192. 

*Under  our  practice,  a  special  case,  or  as  it  is  usually  r*i4q 
termed,  a  case  stated,  has  been  more  extensively  used.  * 
The  parties,  where  a  real  contest  exists,  may  enter  an  action  by 
amicable  agreement,  and  in  that  action,  or  in  one  brought  by  pro- 
cess issued,  may  agree  to  state  certain  facts  for  the  opinion  of  the 
court ;  and  if  they  desire  to  have  the  benefit  of  a  writ  of  error,  may 
insert  in  their  agreement  that  it  shall  be  in  nature  of  a  special  ver- 
dict. 8  S.  &  R.  529.  The  rule,  however,  as  to  the  duty  of  stat- 
ing the  facts  only,  and  not  the  evidence  of  facts,  and  of  submitting 

147 


149  SUPREME  COURT  [Dec.  Term, 

[Diehl  v.  Ihrie.] 

to  the  court  only  questions  of  law,  is  the  same  here  as  in  the 
English  practice.  Id.  4  Watts  312.  Ad  qucestiones  facti  non 
respondent  judices.  It  would  be  a  departure  from  established 
principles,  and  from  sound  policy,  to  allow  the  parties  to  submit  to 
the  determination  of  the  court,  anything  else  than  questions  of  law. 

A  presumption  of  one  fact  from  others  is  an  inference  of  fact. 
Whether  in  a  given  case  the  jury  ought  to  make  that  presumption, 
is  a  question  of  law.  Where,  according  to  the  rule  of  law,  the  jury 
are  bound  to  make  that  presumption,  it  still  remains  an  inference 
of  fact.  The  circumstance  that  the  jury  are  bound  to  make  it, 
does  not  render  it  matter  of  law,  so  that  the  court  can  draw  the 
presumption.  From  evidence  of  any  fact  which  m  law  is  deemed 
conclusive,  the  jury  are  bound  to  infer  the  fact;  and  the  court 
would  so  instruct  them,  and  would  grant  a  new  trial  if  they  refused. 
That  would  not  authorize  the  court,  in  a  common-law  suit,  to  usurp 
the  province  of  the  jury  and  adjudge  on  a  special  verdict  or  demur- 
rer, that  the  statement  of  the  evidence  proving  a  fact  was  equiva- 
lent to  stating  the  fact  thus  proved.  So,  in  the  cases  of  presump- 
tions. After  twenty  years,  bonds  and  other  instruments  not  within 
the  statute  of  limitations,  are  presumed  or  inferred  to  have  been 
paid ;  but  that  is  an  inference  which  the  jury  must  make — the 
court  charging  as  to  what  is  the  rule  of  law.  Though  it  may 
appear  at  first  to  be  singular  to  require  a  jury  to  find  an  artificial 
presumption,  and  not  for  the  court  itself  to  draw  it  (see  2  Stark. 
Evid.  675),  yet  it  is  no  more  than  results  from  our  mixed  tribunal 
of  court  and  jury,  in  which  each  performs  its  own  function  without 
encroaching  on  the  peculiar  jurisdiction  of  the  other. 

As  the  making  a  presumption  of  one  fact  from  other  facts  is 
thus  a  matter  which  belongs  to  the  jury,  so  do  the  circumstances 
which  go  to  repel  that  presumption  ;  as  for  instance,  to  show  that 
payment  has  not  been  made.  And  here  the  same  division  of  duty 
occurs.  Whether,  in  point  of  law,  the  circumstances  proved  are 
sufficient  to  repel  the  presumption,  is  for  the  court  to  determine ;  but 
whether  they  do  in  fact  repel  it,  is  for  the  jury  to  find  by  their  verdict. 

I  am  therefore  of  opinion,  on  the  case  here  stated,  that  the 
court  below  erred  in  deciding  on  the  effect  of  the  circumstances 
*1  "01  *set  f°rtn  *n  spelling  the  alleged  presumption;  and  that  it 
^  could  only  be  done  by  a  jury,  with  the  aid  of  the  court,  by 
means  of  a  verdict ;  and  therefore  the  judgment  below  must  be 
reversed,  and  the  case  remitted  to  the  court  below  to  proceed  in. 

Judgment  reversed. 

Cited  by  Counsel,  2  W.  &  S.  370 ;  5  Id.  209,  331  ;  9  Harris  293  ;  5  P.  F. 
Smith  291 :  2  Ashmcad  218.  ||  14  Smith  398  ;  1  Outerbridge  209  ;  8.  c.  1C 
W.  N.  C.  112.|| 

Cited  by  the  Court,  8  Watts  288  ;  10  Wright  267  ;  8  P.  F.  Smith  463. 

See  also,  9  Harris  310;  2  Grant  35. 
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Peterson  against  Haight  and  Another. 

IN    ERROR. 

1.  The  law  is  now  settled  in   Pennsylvania,  that  in  replevin  a  set-off  is 
inadmissible  in  the  sense  in  which  that  term  is  commonly  used  ;  but  under 
the  defalcation  act  the  tenant  may  in  replevin  deduct  from  the  rent  due,  the 
damages  he  may  have  sustained  by  the  landlord's  breach  of  covenant  in  the 
same  lease,  relating    to   the  demised  premises,  and  constituting    part    of 
the  consideration  of  the  rent. 

2.  Where  a  lease  recited  that  the  lessee  was  to  make  certain  alterations 
and  improvements  in  bulk  windows,  &c.,  and  that  the  lessor  agreed  to  con- 
tribute a  certain  proportion  of  the  amount,  and  at  the  expiration  of  the  lease 
he  was  either  to  receive  back  such  proportionate  sum,  the  lessee  leaving  the 
premises  as  he  received  them,  or  to  take  the  improvements  made  by  the  les- 
see at  a  fair  valuation,  with  the  deduction  of  such  proportionate  sum  ;  and 
after  the  expiration  of  the  term,  no  valuation  having  been  made  or  attempted, 
the  lessor  sold  the  premises  with  the  improvements  to  a  stranger,  and  dis- 
trained upon  the  goods  of  the  tenant  for  the  rent  in  arrear,  it  was  held,  in 
replevin  by  the  tenant,  that  he  could  not  set  off  against  or  deduct  from  the 
rent  due,  the  value  of  the  improvements  or  damages  for  taking  them. 

ON  a  writ  of  error  to  the  District  Court  for  the  City  and  County 
of  Philadelphia,  the  case  was  as  follows : 

John  W.  Peterson  brought  an  action  in  replevin  in  that  court 
against  Charles  Haight  and  William  P.  Horner.  The  declaration 
complained  of  the  taking  of  the  plaintiff's  goods  in  a  certain 
dwelling-house  and  drug  store  in  the  city  of  Philadelphia,  on  the 
10th  day  of  July  1835.  The  defendant  Haight  avowed  for  rent 
arrear,  viz. :  the  sum  of  $209.17,  a  balance  of  one  year's  rent 
ending  on  the  3d  of  June  1835,  due  by  one  Washington  Jackson 
to  him  *as  tenant  under  a  certain  demise  of  the  premises,  r-.,,-.  r-i 
made  to  him,  the  said  Washington  Jackson,  at  the  rent  of  *• 
$285  per  annum,  payable  quarterly.  The  other  defendant  made 
cognizance  as  bailiff. 

To  this  avowry  the  defendant  pleaded,  inter  alia,  "  that  the 
defendants  ought  not,  &c.,  because  on  the  3d  day  of  June  1823, 
the  said  Haight,  \vith  his  own  proper  hand  signed  and  delivered 
unto  one  Alfred  Drake,  a  lease  in  writing,  of  the  place  in  which, 
&c.,  in  the  following  words,  to  wit : 

"  Charles  Haight  leases  to  Alfred  Drake  his  house  at  the  north- 
east corner  of  Seventh  and  Spruce  streets,  for  the  full  term  of  six 
years,  at  the  annual  rent  of  $285,  payable  quarterly  in  money  of 
the  United  States.  The  dwelling  part  of  the  house  is  to  be  occu- 
pied by  a  family,  and  the  store  as  an  apothecary's  shop.  At  the 
expiration  of  the  above  lease  of  six  years,  Alfred  Drake  has  the 
privilege  of  renewing  and  continuing  the  lease  for  six  years  further 
on  the  same  terms.  As  Alfred  Drake  is  at  some  expense  in  paint- 
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ing,  repairing  and  fitting  up  with  new  doors,  bulk  windows,  <fcc., 
Charles  Haight  agrees  to  contribute  fifty  dollars  towards  such 
repairs  of  premises,  provided  they  amount  to  one  hundred  and  sixty 
dollars,  and  in  that  proportion  if  the  repairs  do  not  amount  to  so 
much  as  one  hundred  and  sixty  dollars ;  but  Charles  Haighfc  is  not 
to  be  liable  for  any  repairs  beyond  the  above  proportion  of  the 
limited  sum  of  one  hundred  and  sixty  dollars.  At  the  expiration 
of  the  lease  Charles  Haight  is  either  to  receive  back  the  above- 
mentioned  fifty  dollars,  Alfred  Drake  leaving  the  premises,  respect- 
ing doors  and  windows,  as  he  receives  them,  or  to  take  the  improve- 
ments made  by  Alfred  Drake,  at  a  fair  valuation,  with  the  deduc- 
tion of  the  fifty  dollars.  Alfred  Drake  is  to  leave  the  premises 
generally  in  as  good  repair  as  at  the  time  he  receives  possession  of 
the  same  ;  they  being  now  perfectly  tenan table." 

And  the  plaintiff  saith,  that  under  and  by  virtue  of  the  above- 
recited  lease,  the  said  Alfred  Drake  entered  upon  the  above  described 
premises,  the  place  in  which,  &c.,  and  expended  in  painting,  repair- 
ing and  fitting  up  with  new  doors,  bulk  windows,  &c.,  a  large  sum  of 
money,  viz.,  the  sum  of  $350,  and  afterwards  on  the  30th  of  Sep- 
tember 1828,  for  a  valuable  consideration  assigned  and  transferred 
to  one  Washington  Jackson  all  his  right,  title  and  interest  in  the 
above  recited  lease  and  improvements.  And  the  plaintiff  further 
saith,  that  the  said  Charles  Haight  did  renew  the  said  lease  to  the 
said  Washington  Jackson  for  the  further  term  of  six  years  from  the 
3d  of  June  1829,  according  to  the  terms  and  conditions  of  the  said 
lease ;  and  afterwards,  on  the  1st  day  of  October  1830,  the  said 
Washington  Jackson,  for  a  valuable  consideration,  assigned  the 
above  recited  lease  and  improvements  to  one  Jonas  Green,  and  the 
said  Green  held  and  occupied  the  said  premises  under  the  said 
*1521  ^ease'  PayinS  ^6  above  reserved  rent  unto  the  *said  Charles 
J  Haight,  until  the  23d  day  of  June  1834,  on  which  day,  for 
a  valuable  consideration,  he  assigned  all  his  interest  in  the  said 
lease  and  improvements  to  the  plaintiff;  and  the  plaintiff  further 
saith,  that  at  and  after  the  expiration  of  the  said  lease,  viz.,  on  the 
8th  day  of  July  1835,  the  said  Charles  took  the  said  bulk  windows, 
doors,  and  other  improvements  so  made  and  affixed  to  the  premises 
by  the  said  Alfred  Drake,  and  so  assigned  and  transferred  to  the 
plaintiff,  and  sold  and  assigned  and  transferred  the  same  to  one 
Christopher  Marshall ;  and  the  plaintiff  saith  that  the  said  doors, 
windows,  &c.,  at  the  time  they  were  so  taken  and  sold  by  the  said 
Charles,  and  at  the  expiration  of  the  said  lease,  and  at  the  time  of 
taking  aforesaid,  viz.,  on  the  10th  day  of  July  1835,  were  worth,  at 
a  fair  valuation,  a  sum  of  money  exceeding  the  amount  alleged  to 
be  due  to  the  said  Charles  for  rent,  viz.,  the  sum  of  $300  ;  and  the 
plaintiff  further  saith,  that  at  the  expiration  of  the  said  lease,  and 
at  all  times  thereafter,  he  was  willing  and  offered,  and  is  now  wil- 
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ling  and  offers  to  submit  the  said  bulk  windows,  doors  and  other 
improvements  to  a  fair  valuation,  according  to  the  terms  of  the  said 
lease,  and  that  he  has  often  demanded  from  the  said  Charles  pay- 
ment for  the  same,  which  the  said  Charles  has  refused  and  still 
doth  refuse ;  and  the  plaintiff  is  ready  and  willing,  and  now 
offers,  as  he  often  hath  done  before,  to  set  off  the  value  of  the  same, 
and  the  sum  of  money  due  to  the  plaintiff  for  the  same  from  the 
said  Charles,  and  the  damages  which  he,  the  plaintiff,  has  sustained 
by  reason  of  the  refusal  of  the  said  Charles  to  pay  for  the  same 
according  to  the  conditions  and  terms  of  the  above  recited  lease, 
against  the  sum  claimed  by  the  said  Charles  for  rent  and  men- 
tioned in  his  avowry  aforesaid." 

To  this  plea  the  avowant  demurred  generally ;  and  after  argu- 
ment the  court  below  gave  judgment  for  the  defendant.1 

A  writ  of  error  was  taken,  and  on  the  return  of  the  record  the 
following  errors  were  assigned. 

1.  The  court  should  have  allowed  the  defalcation,  or  equitable 
payment  set  forth  in  the  plea. 

2.  The  court  erred  in  deciding  that  the  defendants  might  dis- 
train and  avow  for  rent  due  from  Washington  Jackson,  after  he  had 
assigned,  and  after  the  expiration  of  the  lease. 

3.  Upon  the  examination  of  the  whole  record,   the  judgment 
should  have  been  for  the  plaintiff. 

*Mr.  Whitman,  for  the  plaintiff  in  error,  cited  Steigle-   i-*.,  ro 
man  v.  Jeffries,  1  S.  &  R.  477  ;  Read  v.  The  Bank  of  New-   L 
burg,  1  Paige's  Chan.  Rep.  218 ;  Murray  v.  Williamson,  3  Binn. 
135;  Wolf  v.  Beales,  6  S.  &  R,  244  ;  Buyer  v.  Fenstermacher,  2 
Whart.  95  ;  Fairman  v.  Fluck,  5  Watts  516. 

Mr.  G-.  M.  Wharton,  contra,  cited  Stephens  on  Pleading  526 ; 
Wilkinson  on  Replevin  74  ;  Babington  on  Set-off  24  ;  Comyn  on 
Landlord  and  Tenant  258,  262  ;  Grey  v.  Cuthbertson,  2  Chitty's 
Rep.  483. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — The  law  is  now  settled  in  Pennsylvania,  that  in 
replevin  a  set-off  is  inadmissible  in  the  sense  in  which  that  term  is 
commonly  used  :  but  that  under  our  defalcation  act,  the  tenant 
may,  in  replevin,  deduct  from  the  rent  due  to  the  landlord,  the 
damage  he  may  have  sustained  by  the  landlord's  breach  of  a  cove- 
nant in  the  same  lease,  relating  to  the  demised  premises,  and  con- 
stituting part  of  the  consideration  of  the  rent.  Gray  v.  Wilson,  4 
Watts  39 ;  Fairman  v.  Fluck,  5  Id.  516 ;  Beyer  v.  Fenster- 
macher, 2  Whart.  95. 

1  For  the  opinion  of  the  District  Court  on  this  case,  see  Peterson  ».  Haight, 
1  Miles  250. 
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In  the  present  case,  the  act  of  the  landlord  in  taking  the  bulk 
windows,  &c.,  appears  to  have  been  done,  not  under  the  covenant 
in  the  lease,  but  independent  of  it  altogether.  For  the  provision 
in  the  lease  is  to  take  them  at  a  fair  valuation,  with  the  deduc- 
tion therefrom  of  the  $50  which  the  landlord  was  to  contribute. 
Clauses  of  this  kind  are  intended  to  give  the  landlord  an 
option  either  to  take  the  improvements  on  paying  for  them,  or 
to  permit  the  tenant  to  remove  them  after  the  expiration  of 
his  term,  leaving  the  premises  in  their  original  state.  Atfd  that  is, 
I  think,  clearly  the  design  of  this  covenant.  "  C.  Haight  is  either 
to  receive  back  the  above-mentioned  fifty  dollars,  Alfred  Drake 
leaving  the  premises,  respecting  doors  and  windows,  as  he  receives 
them,  or  to  take  the  improvements  made  by  Alfred  Drake  at  a  fair 
valuation,  with  the  deduction  of  the  fifty  dollars."  Then  before 
they  could  be  taken  by  the  landlord  under  this  covenant  (whoever 
had  the  right  under  it),  something  was  to  be  done — a  valuation  was 
previously  to  be  made  by  men  chosen  in  some  way  or  other,  or 
agreed  on  by  the  parties.  These  clauses,  it  is  true,  are  sometimes, 
as  here,  so  imperfectly  expressed,  as  not  easily  to  be  executed,  if 
the  parties  are  on  hostile  terms.  But  that  is  not  a  sufficient  reason 
why  they  are  to  be  rejected  altogether.  Where  parties  choose  to 
insert  them  in  their  agreements,  they  must  abide  by  them  as  they 
are.  It  was  therefore  the  duty  of  the  tenant  under  this  lease  to 
have  procured  a  valuation,  by  a  mutual  choice  of  men.  in  a  reason- 
able time  after  the  expiration  of  the  lease — or  at  least  to  have 
*1  'vTl  °^ere^  to  *ne  landlord  to  do  so — and  if  *the  landlord  refused, 
•"  then  to  take  away  the  articles  he  had  put  up,  from  the 
premises,  and  restore  the  premises  to  their  original  condition,  first 
paying  back  the  fifty  dollars.  Here  the  second  lease  expired  on 
the  3d  day  of  June  1835.  The  tenant  did  nothing,  but  left  the 
articles  on  the  premises  until  the  8th  day  of  July,  five  weeks  after- 
wards, when  they  were  taken  and  sold  by  the  landlord.  This  may 
have  been  a  tort,  though  as  to  that  I  give  no  opinion,  as  it  may 
depend  on  different  considerations  ;  but  if  it  were,  the  tenant  might 
bring  his  action  of  trespass  de  bonis  asportatis,  or  trover,  against 
the  landlord,  and  recover  damages  for  such  injuries  as  he  sustained. 

It  is  well  settled,  that  an  independent  tort  committed  by  the 
landlord,  cannot  be  made  the  ground  of  defalcation  by  the  tenant 
in  replevin — nor,  indeed,  by  a  defendant  in  any  action. 

As  to  the  second  error,  we  are  of  opinion  that  it  does  not  arise 
on  this  record.  The  avowry  is  for  rent  in  arrear  from  Jackson  as 
tenant.  The  replication  does  not  deny  this  tenancy  by  Jackson  ; 
or  that  the  rent  was  due  and  in  arrear  from  him.  It  in  effect  con- 
fesses these  facts  and  avoids  them  by  setting  up  a  right  of  defalca- 
tion for  a  claim  against  the  landlord,  which  the  plaintiff  was  willing, 
and  offered,  and  still  offers  to  make.  The  proceedings  in  the  court 
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below  on  the  other  issues  are  not  before  us,  and  cannot  be  inquired 
into  on  this  record. 

Judgment  affirmed. 

Cited  by  Counsel,  4  Whart.  227.     ||  29  Smith  465  ;  4  W.  N.  C.  484.|| 
See  also,  post  193. 
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Smith  against  Dreer. 

IN    ERROR. 

1.  A  witness  cannot  be  interrogated  by  the  party  calling  him,  as  to  irrela- 
tive matters,  although  on  a  previous  cross-examination  he  has  been  questioned 
as  to  such  matters,  and  given  testimony. 

2.  On  the  trial  of  an  action  for  work  and  labor  done,  in  furnishing  gas 
fittings  for  the  defendant's  house,  a  witness  produced  by  the  defendant  hav- 
ing given  evidence  to  *show  that  the  work  was  badly  done,  was  asked    r*-|  r  n 
in  his  cross-examination  whether  the  plaintiff  had  not  made  the  gas    L 
fittings  at  the  Exchange,  and  certain  other  public  places:  held,  that  the 
defendant's  counsel  could  not  ask  the  witness  whether  the  gas  fittings  made 
by  the  plaintiff  for  those  places  were  not  so  defective  as  to  render  it  neces- 
sary to  remove  them. 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia, to  remove  the  record  of  the  action  on  the  case  brought  by 
Francis  Smith  against  Frederick  Dreer. 

The  plaintiff,  who  was  a  gas-fitter  by  trade,  brought  this  action 
to  recover  the  amount  of  a  bill  for  work  and  labor  done,  and 
materials  furnished,  for  an  establishment  belonging  to  the  defendant. 

On  the  trial  before  Judge  Stroud,  the  plaintiff  produced  his  book 
of  original  entries,  which  was  duly  proved  and  admitted  in  evi- 
dence. 

The  defendant  rested  his  defence  upon  the  ground  that  the  work 
performed  by  the  plaintiff  was  not  executed  in  a  workmanlike 
manner ;  and  to  maintain  the  issue  on  his  part,  produced  witnesses 
who  testified  as  to  the  general  state  of  the  work  ;  among  others, 

Thomas  Nicholson  was  produced,  sworn  and  examined  by  the 
defendant,  and  deposed  as  follows :  "  I  am  inspector  of  the  gas 
company  here ;  have  been  so  since  November  a  year ;  was  called 
upon  to  inspect  that  work  at  the  museum  ;  the  work  was  examined 
in  the  usual  way ;  being  called  on  frequently,  and  having  a  great 
deal  to  do,  I  could  not  examine  them  as  well  as  I  should.  There 
was  considerable  difficulty  in  stopping  the  leaks.  I  was  not  aware 
that  there  was  a  particle  of  waste  in  the  gas.  I  had  scarcely  any 
opportunity  of  judging  whether  the  work  was  good. 

Being  cross-examined  by  the  plaintiff's  counsel,  he  said :  "  Smith 
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made  the  gas-fittings  at  the  Exchange  and  American  Coffee-house, 
Florence's,  Bremond's,  and  other  places." 

The  defendant's  counsel,  m  order  to  show  the  incompeteucy  and 
want  of  skill  of  the  plaintiff  in  his  business  generally  as  a  gas-fitter, 
asked  the  witness  whether  the  gas-fittings,  which  in  his  cross- 
examination  by  the  plaintiff's  counsel,  he  had  said  to  have  been 
made  by  the  plaintiff  at  the  Exchange,  American  Coffee  house, 
Florence's,  Bremond's,  and  other  places,  answered  the  purpose  for 
which  they  were  intended,  or  whether  they  were  so  defective  as  to 
render  it  necessary  to  remove  them.  The  plaintiff's  counsel  ob- 
*1561  Jecte{^'  anc^  *^e  Judge  refused  to  allow  the  witness  to  be  so 
J  examined.  To  which  decision  of  the  court  the  defendant's 
counsel  excepted. 

The  defendant  gave  in  evidence  the  bills  rendered  by  the  gas 
company  for  gas  consumed  by  him  from  the  15th  of  February  to  1st 
December  1836. 

The  defendant  then  examined  John  Pearce,  who  testified :  "  I 
was  called  on  in  July  1836,  to  examine  this  work.  The  gas  was 
plainly  to  be  smelt ;  the  whole  place  was  fumigated ;  the  defendant 
wanted  the  waste  of  gas  and  unpleasant  smell  prevented.  We 
put  the  work  into  a  state  of  thorough  repair.  I  have  delivered 
other  bills  besides  these  (bills  to  the  amount  of  $126.40,  being 
presented),  for  the  work.  I  should  not  think  the  plaintiff  capa- 
ble of  putting  up  work.  I  have  seen  enough  of  his  work  to 
judge  of  it:  answering  by  his  work  I've  had  to  take  down,  he 
is  an  incompetent  workman  as  a  gasfitter ;  he  makes  as  good  tub- 
ing as  ever  I  saw.  The  work  at  Mr.  Dreer's  was  done  in  an 
unworkmanlike  manner.  The  burners  we  have  put  up  consume 
2  3-4  feet  per  hour,  those  put  up  by  the  plaintiff  burnt  5  feet 
per  hour,  1  1-4  foot  difference  per  hour  in  each  burner.  There 
were  43  burners  changed.  The  meter  was  tried  before  we  began 
and  after  we  finished.  Burners  will  not  let  more  gas  escape  in 
six  months  than  at  first." 

The  defendant  then  examined  John  Pearce,  Junior,  who  said: 
"  I  was  present  at  the  examination  of  the  meter  before  and  after 
the  completion  of  the  repairs.  The  consumption  after  was  about 
100  feet  per  evening  less  than  that  before." 

The  evidence  being  closed,  the  court  were  asked  by  the  defend- 
ant's counsel  to  charge  the  jury,  that 

"If  the  jury  believe  that  the  difference  between  the  consump- 
tion of  gas  by  each  burner  after  the  repairs  of  the  tubes,  &c.,  from 
what  it  was  before,  was  1  1-4  foot  per  hour,  the  defendant  is  enti- 
tled to  defalk  from  the  plaintiff's  bill,  the  amount  of  gas  wasted 
according  to  his  calculation,  until  a  reasonable  time  after  notice  to 
Smith  to  repair  the  work." 

Upon  which  the  judge  charged  the  jury  as  follows: 
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"  Upon  this  point  the  jury  may  take  the  evidence  of  Mr.  Pearce 
in  regard  to  the  waste  of  1  1-4  foot  per  hour,  and  compare  it  with 
the  evidence  furnished  by  the  gas  bills  produced  by  the  defendant. 
Both  relate  to  the  same  subject — the  consumption  of  gas,  as  shown 
by  the  meter.  It  will  appear  from  the  gas  bills,  according  to  my  cal- 
culation (but  the  jury  will  make  calculations  for  themselves),  that 
the  consumption  of  gas  by  the  meter  in  the  first  month  and  a  half 
*after  the  works  were  put  in  operation  was  more  than  r.t.1  r  7 
11,000  feet  per  month— 7900  in  April,  8000  in  May,  and  l 
that  since  Mr.  Pearce's  repairs  have  been  made  in  September, 
October  and  November  last,  it  averages  upwards  of  9000  feet. 
The  jury,  after  comparing  this  evidence,  if  they  believed  that  Mr. 
Pearce's  calculation  is  to  be  preferred  to  the  actual  results  of  the 
meter  as  shown  by  the  gas  bills,  may  make  such  deduction  from  the 
plaintiff's  demand  as  this  evidence  in  their  judgment  warrants. 
That  the  jury  can  give  such  a  preference  to  Mr.  Pearce's  judgment, 
I  can  hardly  consider  possible ;  but  they  may  do  so  if  their  opinion 
differs  from  mine  on  the  relative  value  of  the  two  kinds  of  evi- 
dence." 

The  defendant's  counsel  excepted  to  this  charge,  and  the  jury 
having  found  for  the  plaintiff,  a  writ  of  error  was  taken,  and  the 
following  errors  assigned. 

1.  The  court  erred  in  rejecting  the  testimony  offered  as  men- 
tioned in  the  first  bill  of  exceptions. 

2.  The  court  erred  in  not  answering  the  point  upon  which  they 
were  requested  to  charge  the  jury. 

3.  The  court  erred  in  charging  the  jury  that  they  could  hardly 
"consider  it  possible"  that  "  Pearce's  judgment  should  be  pre- 
ferred" to  the  gas  bills,  without  likewise  charging  that  it  was  in 
evidence  from  other  sources,  that  there  was  a  waste  of  gas,  and  that 
the  increase  of  consumption  after  Pearce's  repairs,  might  have  been 
and  was  occasioned  by  additional  burners,  the  existence  of  such 
being  in  evidence. 

4.  The  charge  of  the  court  was  against  the  law  and  the  evi- 
dence. 

Mr.  G-uillou  and  Mr.  Perkins,  for  the  plaintiff  in  error,  cited 
McCullough  v.  Wallace,  8  S.  &  R.  181. 

Mr.  0.  Ingersoll,  contra,  cited  Griffith  v.  Eshelman,  4  Watts 
51 ;  Stringer  v.  Young,  3  Peters  337. 

PER  CURIAM. — The  principle  of  Griffith  v.  Eshelman,  that  cross- 
examination  to  irrelevant  matters  shall  not  bring  it  into  the  issue, 
is  decisive  of  the  point  here.  The  defendant  might  have  excluded 
the  evidence  of  the  plaintiff's  agency  in  putting  up  gas-fittings  at 
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the  exchange  and  other  places  ;  and  prejudice  from  his  omission  to 
do  so,  can  certainly  not  entitle  him  to  draw  the  inquiry  still  fur- 
ther from  its  course.  The  issue  is,  whether  the  particular  work 
for  whose  price  suit  is  brought,  has  been  done  in  a  workmanlike 
manner;  and  the  plaintiff's  engagements  on  the  one  hand,  or  his 
fulfilment  of  them  on  the  other,  cannot  be  suffered  to  affect  it. 


*1  ^81   *^he  other  exceptions  are  to  opinions  upon  weight  of  evi- 
^   dence,  and  not  to  a  direction  in  matter  of  la.w  ;  and  they 
consequently  cannot  sustain  a  writ  of  error. 

Judgment  affirmed. 

||  Cited  by  Counsel,  15  Smith  509.  || 
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Flitcraft  against  Jenks. 

IN    ERROR. 

1.  In  an  action  on  the  case  for  a  libel  the  declaration  averred  that  tho 
plaintiff  was  an  applicant  to  the  Court  of  Quarter  Sessions  for  a  tavern 
license,  and  that  the  defendant  maliciously,  &c.,  intending  to  injure  him, 
&c.,  presented  to  the  judges  of  the  said  court  a  remonstrance,  containing  the 
false,  scandalous,  malicious  words  following,  viz.,  speaking  of  the  tavern  for 
which  the  plaintiff  was  an  applicant,  "  It  (the  said  tavern  meaning)  is  not 
designed  for  the  accommodation  of  travellers,  but  merely  calculated  (thereby 
meaning  that  the  said  plaintiff  intended  it)  as  a  place  of  resort  for  the  idle 
and  dissipated."     Held,  that  the  plaintiff  could  not  produce  evidence  on  the 
trial  of  his  good  conduct  and  character. 

2.  Where  words  which  might  otherwise  be  libellous  are  contained  in  a 
remonstrance  which  a  citizen  has  a  right  to  present  to  a  public  authority, 
malice  must  be  proved  by  the  plaintiff;  and  unless  it  be  proved  the  action  is 
not  maintainable,  although  the  allegations  are  shown  to  be  false. 

THIS  was  a  writ  of  error  to  the  District  Court  for  the  city  and 
county,  to  remove  the  record  of  an  action  on  a  case  for  a  libel, 
brought  by  Jesse  Flitcraft  against  Alfred  H.  Jenks,  under  the  fol- 
lowing circumstances : — 

The  plaintiff  was  a  tavern  keeper,  and  presented  a  petition  to 
the  Court  of  Quarter  Sessions  for  the  County  of  Philadelphia,  for 
a  license.  The  defendant  presented  a  remonstrance  to  the  court 
against  granting  the  license.  In  this  paper  it  was  alleged  that  the 
house  for  which  the  plaintiff  prayed  a  license  "  was  not  designed 
for  the  accommodation  of  travellers,  but  merely  calculated  as  a 
place  of  resort  for  the  idle  and  dissipated."  The  court  refused  to 
grant  the  license. 

The  declaration,  in  setting  out  the  alleged  libel,  after  the  words 
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*"  merely  calculated"  introducing  the  following  innuendo  r^.-.  r^ 
("  thereby  meaning  that  the  said  Jesse  intended  it)  as  a  ^ 
place  of  resort  for  the  idle  and  dissipated." 

On  the  trial  before  Petti t,  President,  on  the  SOth  of  January 
1838,  the  signature  of  the  defendant  to  the  petition  to  the  Quarter 
Sessions  was  admitted.  The  plaintiff's  counsel  then  called  a  wit- 
ness, and  offered  to  ask  him  "  whether  the  plaintiff  was  a  good 
neighbor,  a  good  citizen,  a  sober,  honest  and  temperate  man,  and 
whether  he  was  a  person  likely  to,  or  who  would  keep  a  house  cal- 
culated as  a  place  of  resort  for  the  idle  and  dissipated." 

The  counsel  for  the  defendant  objected,  and  the  judge  overruled 
this  testimony,  saying,  "  There  is  nothing  in  the  present  case  to 
justify  a  departure  from  the  operation  of  the  general  rule  of  law, 
which  gives  the  plaintiff  the  benefit  of  a  good  character  till  the 
contrary  be  proved.  The  plaintiff's  general  character  is  not  now 
impeached,  and  as  it  is  unnecessary,  he  is  not  allowed  to  adduce 
evidence  in  support  of  it.  He  is  already  entitled  to  the  advantage 
of  every  inference  to  be  legitimately  drawn  from  the  possession  of 
a  good  character.  Notwithstanding  its  expanded  form  the  question 
is  but  an  inquiry  into  general  reputation." 

The  plaintiff's  counsel  excepted  to  this  decision. 

No  evidence  was  offered  on  the  part  of  the  defendant. 

The  learned  judge  charged  the  jury  in  substance  as  follows  :  — 

"  Where  a  publication  is  defamatory,  the  law  infers  malice, 
unless  something  can  be  drawn  from  the  circumstances  attending 
the  publication  to  rebut  that  inference.  But  in  an  action  for  such 
a  publication,  as,  notwithstanding  its  tendency  to  disparage  the 
plaintiff,  is  prima  facie  excusable,  on  account  of  the  occasion  of 
writing  it,  there  malice  must  in  fact  be  proved.  The  right  of  re- 
monstrance to  the  Court  of  Quarter  Sessions  in  a  case  like  this, 
cannot  be  questioned.  The  defendant  is  therefore  protected  to  a 
certain  extent.  How  far  he  is  protected  is  another  matter.  The 
general  rule  is,  that  if  it  can  be  shown  that  the  object  of  the  party 
was  malignant,  and  that  the  occasion  was  laid  hold  of  as  a  mere 
color  and  excuse  for  gratifying  private  malice  with  impunity,  the 
action  is  maintainable.  No  matter  how  erroneous,  then,  the  alle- 
gations of  the  defendant  were,  if  his  conduct  was  not  malicious,  no 
action  will  lie.  If  his  motives  were  fair  and  honest,  it  is  no  matter 
whether  what  he  said  was  strictly  true  or  not. 

If  upon  these  principles,  a  cause  of  action  exists,  then,  before 
the  jury  can  give  special  damages  for  the  loss  of  the  license,  as 
laid  in  the  plaintiff's  declaration,  there  must  be  some  proof  that 
but  for  the  interference  of  the  defendant,  the  plaintiff  would  have 
obtained  it.  *No  evidence  having  been  offered  on  this  point, 
there  could  be  a  verdict  only  for  general  damages." 
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The  jury  found  for  the  defendant,  and  the  plaintiff  removed  toe 
record  by  writ  of  error,  and  assigned  the  following  errors : — 

1.  That  the  judge  refused  to  permit  a  witness  called  by  the 
plaintiff  to  be  asked  "  whether  the  plaintiff  was  a  good  neighbor,  a 
quiet  citizen,  a  sober,  honest,  temperate  man ;  and  whether  he  was 
a  person  likely  to,  or  who  would  keep  a  house  calculated  as  a  place 
of  resort  for  the  idle  and  dissipated  ;"  (offered  to  show  want  of 
probable  cause,  and  thus  raise  an  inference  of  malice). 

2.  That  the  judge  charged  the  jury  that  the  libel  alleged  in  the 
declaration  was  prima  facie  excusable,  on  account  of  the  occasion 
of  writing  it,  and  that  malice  must  in  fact  be  proved. 

3.  That  the  judge  charged  the  jury  that  to  enable  the  plaintiff  to 
maintain  his  action,  he  must  show  that  the  defendant's  object  was 
malicious,  and  that  the  occasion  was  laid  hold  of  as  a  mere  color 
and  excuse  for  gratifying  private  malice  with  impunity. 

4.  That  the  judge  charged  the  jury  that  no  matter  how  erro- 
neous the  allegations  of  the  defendant  were,  if  his  conduct  were  not 
malicious,  no  action  would  lie ;  that  if  his  motive  were  fair  and 
honest  it  was  no  matter  whether  what  he  said  were  strictly  true  or 
not. 

5.  That  the  judge  charged  the  jury  as  stated  in  the  second, 
third  and  fourth  errors  assigned,  after  rejecting,  as  stated  in  the 
first  error  assigned,  the  plaintiffs  offer  of  evidence  from  which  the 
jury  would  have  been  enabled  to  infer  malice. 

6.  That  the  judge  charged  the  jury  that  the  plaintiff  could  not 
recover  special  damages. 

7.  General  errors. 

Mr.  Charles  Ingersoll,  for  the  plaintiff  in  errror. 

The  evidence  of  character  was  improperly  excluded.  The  innu- 
endo laid  here  was  that  the  plaintiff  designed  that  the  house  should 
be  used  as  a  place  of  resort  for  dissipated  persons.  No  one  can 
doubt  that  such  was  the  idea  held  out  by  the  defendant  in  his  re- 
monstrance, and  the  evidence  offered  was  intended  to  rebut  this 
suggestion,  and  by  proving  the  good  character  of  the  plaintiff,  to 
show  want  of  probable  cause,  and  malice.  In  Gray  v.  Pentland. 
4  S.  &  R.  420,  the  defendant  had  made  an  affidavit  respecting  the 
official  conduct  of  the  plaintiff,  which  he  had  sent  to  the  governor ; 
and  it  was  held  that  the  want  of  probable  cause  in  the  defendant 
might  be  left  to  the  jury  as  evidence  of  malice.  In  the  case  of 
King  v.  Waring,  5  Esp.  Gas.  15,  it  seems  to  have  been  considered 
*1fi1l  ^a'  8UC^  *evidence  was  admissible.  Van  Vechten  v.  Hop- 
'  kins,  5  Johns.  Rep.  211,  show,  that  where  the  intent  of  the 
defendant  is  ambiguous,  extrinsic  evidence  is  admissible  and  pro- 
per, to  explain  it.  So  in  Bornman  v.  Boyer.  3  Binn.  517,  it  was 
held  that  where  words  will  bear  several  meanings,  the  plaintiff 
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has  a  right  to  aver,  by  an  innuendo,  the  meaning  with  which 
he  conceives  they  were  spoken,  and  that  it  is  for  the  jury  to 
decide  whether  he  is  right.  The  Acts  of  Assembly  contemplate 
the  granting  of  licenses  to  other  taverns  than  such  as  are  calculated 
merely  for  the  accommodation  of  travellers. 

The  court  declined  hearing  Mr.  F.   W.  Hubbell  and  Mr.  Tarr, 
who  were  to  support  the  judgment  of  the  court  below. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — That  the  words  would  not  have  been  actionable 
without    superadded  proof  of  malice,   seems  justly   to  have  been 
taken  for  granted ;  but  if  the  charge  from  whose  supposed  falsity 
it  was  proposed  to  be  made  out,  related  to  a  defective  adaptation  of 
the  plaintiff's  house  to  purposes  of  public  accommodation,  it   is 
plain  that  it  would  not  be  disproved  by  evidence  of  his   conduct 
and  character ;  and  indeed  it  would  seem  to  be  the  capacity  of  the 
building,  and  not  a  contemplated  misuse  of  it,  which  was  the  sub- 
ject of  the  defendant's  remarks.     His  remonstrance  bore  that  the 
house  for  which  the  plaintiff  prayed  a  license,  "  was  not  designed 
for  the  accommodation  of  travellers,  but  was  merely  calculated  as 
a  place  of  resort  for  the  idle  and  dissipated."     Now,  being  predi- 
cable  either  of  structure  or  purpose,  the  word  "  designed"  might 
convey  an  invidious  meaning  were  it  not  coupled   with  the   word 
"  calculated,"  which  denoting  arrangement  according  to  numercial 
computation,  indicates  adaptation  to  an  end,  and   when  applied  to 
a  house,  is  referable  to  the  design  of  the  builder  rather  than  to  that 
of  the  occupant.     To  say  that  an  almanac  is  calculated  for  the  lati- 
tude and  meridian  of  a  place  is  to  indicate  its  properties  and  not 
the  views  of  those  who  consult   it.     But,  it  is  said,  that  the  innu- 
endo with  which  the  words  are  laid,  drew  the   exposition  of  the 
meaning  to  the  jury  and  that  the  evidence  should  have  been   suf- 
fered to  pass,  in  order  to  meet  the  event  of  an  interpretation  unfa- 
vorable to  the   defendant.     The  written  words  of  a  witness  to  an 
extrinsic  fact,  are  doubtless  proper  for  the  jury,  as  was   held  in 
McGee  v.  The  Northumberland  Bank,  5  Watts  32 ;  but  where  the 
point  is  the  intrinsic  effect  of  a  paper,  the  construction  is  exclu- 
sively for  the  court.     It  was  the  business  of  the  judge,  then,  to 
interpret  the  words ;  and   according  to   the  true  interpretation  of 
them,  the  evidence  was  properly  rejected. 

He  directed  that  the  implication  of  malice  was  rebutted  by  the 
occasion  ;  and,  to  say  nothing  of  the  fact  that  according  to  the 
legitimate  meaning  there  was  nothing  to  rebut,  the  principle  of 
Gray  v.  *Pentland,  fully  bears  him  out.  He  further  charged  r*-ifi.7 
that  the  falsity  of  the  words  might  be  material  only  as  •• 
an  indication  of  malice ;  and  this  also  is  a  well  established  prin- 
ciple. That  malice  is  the  gist  of  the  action,  and  that  it  is  not 
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in  separable  from  misrepresentation,  is  shown  by  the  case  of  a  master 
who  is  not  responsible  for  the  truth  of  his  servant's  character  given 
by  him  in  good  faith ;  though  wilful  falsehood  would  raise  a  pre- 
sumption of  malice  which  he  could  not  resist.  The  exceptions  all 
converge  to  these  few  points,  and  none  of  them  are  sustained. 

Judgment  affirmed. 

Cited  by  Counsel.  10  Casey  115. 


[PHILADELPHIA,  JANUARY  31,  1838.] 

Lewis's  Estate. 

APPEAL. 

1.  It  is  a  general  rule,  that  when  a  will  contains  two  clauses,  totally 
inconsistent  and  incapable  of  being  reconciled,  the  latter  shall  have  a  prefer- 
ence. 

2.  A  testator  directed  that  his  wife  should  have,  during  life,  the  annual 
interest  or  income  arising  from  the  rents  and  sales  of  one  equal  third  part 
of  his  whole  estate,  lands  and  tenements,  whether  the  same  consisted  of 
legal  or  equitable  titles,  after  all  necessary  expenses,  &c.,  in  recovering  the 
siime  and  completing  the  titles  thereof,  <fec.,  first  deducted.     In  a  subsequent 
clause  he  directed  that  his  personal  estate,  after  certain  deductions,  "and 
also  deducting  thereout  so  much  as  may  be  necessary  for  discharging  my 
just  debts  and  completing  my  titles  to  my  Kentucky  lands,"  should  be  di- 
vided among  certain  persons :  Held,  That  the  cost  and  charges  of  completing 
the  titles  to  the  Kentucky  lands  were  to  be  paid  out  of  the  general  estate. 

THIS  was  an  appeal  from  a  decree  of  the  Orphans'  Court  for  the 
county  of  Philadelphia,  on  the  settlement  of  the  account  of  Wil- 
liam Rawle,  Esq.,  and  others,  executors  of  the  last  will  and  testa- 
ment of  William  Lewis,  Esq.,  counsellor  at  law,  deceased. 

The  only  question  in  the  court  below,  and  in  this  court,  arose 
*uPon  tne  construction  of  the  will  of  Mr.  Lewis,  the  mate- 
rial  parts  of  which  were  as  follows : 

"  1.  Of  this  my  said  will,  I  appoint  my  dear  wife  Frances 
Lewis,  my  only  son  Josiah  Lewis,  and  my  valuable  friend  William 
Rawle,  Esq.,  counsellor  at  law,  and  the  survivors  and  survivor  of 
them,  executors  and  executor. 

"  2.  I  authorize  and  empower  my  said  executors,  and  the  sur- 
vivors and  survivor  of  them,  to  take  possession  of  and  assume  on 
themselves  the  exclusive  care,  superintendence  and  management  of 
all  my  real  estate,  houses,  messuages,  lands,  tenements  and  here- 
ditaments, wherever  the  same  are  or  may  be  situate,  and  whether 
my  right  and  interest  therein  be  legal  or  equitable  only,  and  the 
same  to  lease  and  demise,  or  otherwise  to  manage  or  dispose  of  in 
the  best  way  that  they  can  for  the  benefit  of  my  estate,  until  the 
same  shall  be  sold  and  conveyed  as  hereinafter  directed ;  and  that 
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there  may  be  no  defect  of  authority  in  my  executors,  they,  and  the 
survivors  and  survivor  of  them  are  fully  empowered  to  do  all  such 
matters  and  things  as  may  be  necessary  to  acquire  legal  titles  to 
all  such  lands  and  tenements  as  are  held  in  trust  for  me,  or  as  I 
have  only  an  equitable  right  to. 

"  3.  I  give  full  power  and  authority  to  my  said  executors,  and  the 
survivors  and  survivor  of  them,  at  such  time  and  times,  and  in  such 
manner  as  they  may  think  proper,  to  sell  and  convey  the  whole 
and  every  part  of  my  said  real  estate,  lands  and  tenements,  to 
which  I  am  entitled  as  aforesaid,  by  such  parts  and  parcels,  and 
on  such  terms  and  conditions  as  they  may  reasonably  think  will  be 
for  the  benefit  of  my  estate,  and  those  interested  therein. 

"  4.  It  is  my  mind  and  will  that  my  said  dear  wife  shall,  during 
her  natural  life,  have  and  enjoy  the  annual  interest  or  income 
arising  from  the  rents  and  sales,  of  one  equal  third  part  of  all 
my  whole  estate,  lands  and  tenements,  whether  the  same  consists 
of  legal  or  equitable  titles,  after  all  necessary  expenses,  costs, 
charges  and  advances  in  recovering  the  same  and  completing  the 
titles  thereof,  as  well  as  of  the  selling  and  disposing  of  the  same, 
shall  first  be  deducted  out  of  the  whole  amount  of  such  rents  and 
sales,  and  I  empower  my  said  executors  to  make  such  arrangements 
thereof,  as  shall  effectually  secure  the  same  to  her ;  and  my  mind 
and  will  further  is,  that  all  the  moneys  and  emoluments  arising  as 
aforesaid,  from  all  such  rents  and  sales,  subject  to  the  right  and 
interest  therein  hereby  given  to  my  said  wife,  shall  go  and  be 
enjoyed  as  follows  :  That  is  to  say,  I  give  and  bequeath  to  my  said 
son  Josiah  forever,  one  equal  third  part  thereof;  and  the  remain- 
ing two-third  parts  thereof,  I  will  and  direct  to  be  divided  into 
three  equal  parts,  one  of  which  I  give  and  bequeath  to  my  only 
daughter  Margaret  Agard,  for  her  sole,  separate  and  exclusive  use 
furever,  but  trusting  that  she  will  thereout  afford  such  assistance  to 
her  daughter  Martha,  *for  her  sole,  separate  and  exclusive  p^g^ 
use  and  benefit,  as  she  shall,  in  her  discretion,  think  pru-  ^ 
dent  and  proper.  To  my  granddaughter,  Louisa  Agard,  I  give 
and  bequeath  one  other  of  the  last-mentioned  three  equal  parts  for 
her  sole,  separate  and  exclusive  use  forever  ;  and  to  my  grandson, 
Lewis  H.  Conover,  I  give  and  bequeath  forever  the  other  of  the 
said  three  equal  third  parts ;  and  to  prevent  any  doubts  it  is  hereby 
expressly  declared,  that  what  is  by  this  my  will  given  to  my  said 
children  and  grandchildren  respectively,  is  over  and  beyond  what 
any  of  them  have  heretofore  had  from  me,  or  what  I  may  have 
before  done  for  them,  and  for  no  part  of  which  any  of  them  are  to 
account. 

"  11.  I  request  that  whatever  moneys  are  due  to  me,  may  be  col- 
lected with  all  convenient  dispatch,  and  that  the  same,  with  the 
amount  of  all  my  personal  estate,  goods,  chattels  and  effects,  not 
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herein  otherwise  disposed  of,  may,  after  deducting  thereout  what 
may  be  necessary  for  the  house  use  of  my  wife,  my  daughter  Marga- 
ret, and  my  granddaughter  Louisa,  until  a  reasonable  time  shall  be  al- 
lowed for  their  convenient  accommodations,  and  also  deducting  there- 
out so  much  as  may  be  necessary  for  discharging  my  just  debts,  and 
completing  my  titles  to  my  Kentucky  lands  be  divided  between  my 
said  son  Josiah,  my  daughter  Margaret,  my  granddaughter  Louisa> 
and  my  grandson,  Lewis  H.  Conover,  in  the  like  shares  and  pro- 
portions, and  in  like  manner  as  is  hereinbefore  directed  as  to  the 
income  and  amount  of  the  proceeds  and  sales  of  my  real  estate. 
My  dear  wife  is  well  deserving  of  being  included  in  this  bequest 
and  division  of  the  remainder  of  my  personal  estate,  but  I  have  not 
done  it,  as  by  certain  marriage  articles  between  us,  she  reserved  to 
herself  all  her  own  property  ;  which,  with  the  provisions  that  I  have 
herein  made  for  her,  will  place  her  in  as  easy  a  situation  as  I  can 
afford,  in  justice  to  the  other  parts  of  my  family,  after  the  heavy 
losses  that  I  have  sustained ;  and  further,  because  she  is  not 
desirous  of  it.  As  this  will,  and  all  the  corrections,  are  in  my 
own  handwriting,  I  do  not  think  it  necessary  to  notice  them, 
except  the '  interlineation  in  the  first  page,  under  No.  4  of  the 
words  "  one  equal  third  part  of,"  which  was  occasioned  by  an  over- 
sight in  the  drawing,  and  seems  to  be  so  important  as  to  require  an 
explanation." 

A  codicil  to  this  will,  made  on  the  7th  of  August  1819,  was  as 
follows : 

"  I,  William  Lewis,  of  Philadelphia  county,  in  the  state  of 
Pennsylvania,  do  hereby  declare  the  following  to  be  a  codicil  to 
my  last  will  and  testament,  dated  the  fifth  instant.  Whereas  I  am 
seised  of  and  entitled  to  sundry  lands,  tenements  and  hereditaments 
in  the  state  of  Kentucky,  which  by  my  said  will  I  have  empow- 
ered my  executors  to  dispose  of;  and  it  may  be  deemed  necessary 
*1fi^~l  ^or  ^a*  *PurPose  to  have  probate  of  my  said  will  made 
J  according  to  the  laws  of  Kentucky  ;  and  by  the  laws  of 
that  state,  the  executors  of  a  will  are  obliged  to  give  security  for 
the  due  administration  of  the  decedent's  estate,  with  power,  how- 
ever, to  the  testator,  in  the  cases  mentioned  in  a  certain  Act  of 
Assembly,  to  direct  otherwise.  Now  I  do  hereby  direct  that  the 
executors  in  my  said  will  named,  shall  not  be  obliged  to  give  secu- 
rity for  the  administration  of  my  estate,  or  the  performance  of  my 
will.  And  further  I  order,  direct  and  declare,  that  my  said  execu- 
tors shall  not  be  answerable  one  for  the  other,  in  anything  relative 
to  the  powers,  trusts  and  duties  on  them  devolving,  either  by  infer- 
ence of  law,  or  by  the  trusts  expressly  created  in  my  said  will." 

In  the  Orphans'  Court,  the  accounts  were  referred  to  an  auditor, 
who  reported  as  follows  on  the  subject  in  controversy  : — 

"  A  dispute  has  existed  between  the  widow  and  the  other  lega- 
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tees,  ever  since  the  death  of  Mr.  Lewis,  as  to  the  proper  construc- 
tion of  the  fourth  and  eleventh  clauses  of  the  will. 

"  In  the  fourth  clause  the  testator  declares  as  follows  : — '  It  is  my 
mind  and  will  that  my  said  dear  wife  shall,  during  her  natural  life, 
have  and  enjoy  the  annual  interest  or  income  arising  from  the  rents 
and  sales  of  one  equal  third  part  of  all  my  whole  estate,  lands  and 
tenements,  whether  the  same  consists  of  legal  or  equitable  titles, 
after  all  necessary  expenses,  costs,  charges  and  advances  in  recov- 
ering the  same,  and  completing  the  titles  thereof,  as  well  as  of  the 
selling  and  disposing  of  the  same,  shall  first  be  deducted  out  of  the 
whole  amount  of  such  rents  and  sales.' 

"  That  portion  of  the  eleventh  clause  which  bears  upon  the  ques- 
tion in  dispute  is  as  follows : — '  I  request,  that,  whatever  moneys 
are  due  to  me,  may  be  collected  with  all  convenient  dispatch,  and 
that  the  same,  with  the  amount  of  all  my  personal  estate,  goods, 
chattels  and  effects  not  herein  otherwise  disposed  of,  may,  after 
deducting  thereout  what  may  be  necessary  for  the  house  use  of  my 
wife,  my  daughter  Margaret,  and  my  granddaughter  Louisa,  until 
a  reasonable  time  shall  be  allowed  for  their  convenient  accommoda- 
tion, and  also  deducting  thereout  so  much  as  may  be  necessary  for 
discharging  my  just  debts,  and  completing  my  titles  to  my  Ken- 
tucky lands,  be  divided,'  &c. 

"  The  only  part  of  the  testator's  real  estate  which  has  yet  been 
sold,  is  the  country  seat  called  '  Somerville,'  situated  in  Penn 
township,  in  the  county  of  Philadelphia.  The  net  proceeds  of  the 
sale  were  $10,431.62.  The  particular  charges  and  expenses  on 
that  property  amounted  to  $303.41.  The  expenses  incurred  on 
account  of  the  Kentucky  lands,  up  to  the  time  of  filing  the  first 
account,  were  $980.05,  making  a  total  of  $1283.46. 

"  *The  apparent  contradiction  between  the  two  clauses,  r*i£f> 
as  to  the  fund  out  of  which  the  expenses  of  completing  * 
the  titles  to  the  Kentucky  lands  should  be  paid,  has  given  rise  to 
the  dispute.  The  widow  always  coa**.ided,  and  so  Mr.  Williams 
argued,  that  by  the  eleventh  clause  of  the  will,  it  ought  to  be 
paid  out  of  the  personal  estate ;  and,  consequently,  that  she  was 
entitled  to  interest  upon  one-third  of  the  proceeds  of  the  Somer- 
ville estate,  after  deducting  therefrom  $303.41,  to  wit,  upon  the  sum 
of  $3376.07. 

"  Mr.  Rawle,  Jr.,  who  represented  all  the  legatees  of  Mr.  Lewis, 
except  Green,  argued  that  the  widow  was  only  entitled  to  interest 
upon  one-third  of  the  proceeds  of  the  Somerville  estate,  after 
deducting  therefrom  $1283.46,  being  the  costs,  charges  and 
expenses  incurred  on  account  of  all  the  testator's  real  estate,  as 
above  mentioned.  This  would  leave  the  widow  entitled  to  interest 
on  the  sum  of  $3049.38. 

"  Your  auditor,  after  much  consideration  of  the  matter,  has  adopted 
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the  latter  construction ;  not,  however,  without  some  hesitation. 
The  ground  of  his  opinion  is  shortly  this — that  the  construction 
contended  for  by  Mr.  Rawle  is  the  only  one  by  which  both  clauses  of 
the  will  may  be  made  to  stand.  The  construction  contended  for  by 
Mr.  William*  admits  the  two  clauses  to  be  irreconcilable,  and  gives 
effect  to  the  eleventh,  at  the  expense  of  the  fourth.  By  suppos- 
ing that  the  testator  meant,  that  the  expense  of  completing  the  titles 
to  his  Kentucky  lands  should  be  paid  for  in  the  first  instance,  out 
of  his  personal  estate,  and  that  the  fund  should  be  reimbursed  such 
advances,  upon  the  sale  of  the  real  estate,  the  two  clauses  may  be 
reconciled,  and  full  and  proper  effect  given  to  each." 
Exceptions  were  filed  to  the  auditor's  report  as  follows : 

1.  For  that  the  auditor  has  reported  that  the  expenses  incident 
to  the  sale,  management  and  completion  of  the  titles  of  said  real 
estate,  should  not  be  paid  from  the  personal  estate. 

2.  For  that  the  sum,  the  interest  of  which  was  allowed  to  the 
widow  by  the  will  of  the  testator,  has  been  diminished  by  deductions 
incorrectly  allowed  by  the  auditor. 

3.  For  that  the  amount  awarded  to  the  estate  of  the  widow,  under 
the  will  of  the  testator,  was  less  than  she  is  entitled  to. 

4.  For  that  the  construction  given  to  the  fourth  and  eleventh 
clauses  of  the  said  will  of  the  testator,  is  incorrect  and  injurious  to 
the  interests  of  the  estate  of  the   said  widow,  by  subjecting   her 
income  to  sundry  deductions  not  contemplated  by  the  will  of  the 
testator. 

5.  For  that  the  amount  allowed  to  the  widow's  estate  is  less  than 
that  to  which  her  legatee  claiming  the  said  estate  is  entitled. 
*1fi7T       *The  Orphans'  Court,  however,  confirmed  the  report  of 

J  the  auditor ;  and  an  appeal  was  taken  to  this  court  The 
errors  assigned  were  the  same  as  the  exceptions  to  the  auditor's 
report  in  the  court  below. 

Mr.  Williams,  for  the  appellant,  contended  that  under  the  llth 
clause  of  the  will  of  Mr.  Lewis,  the  expenses  of  the  Kentucky 
lands  were  to  be  paid  out  of  the  personal  estate,  and  not  out  of  the 
proceeds  of  the  sale  of  the  real  estate  under  the  4th  clause.  Where 
there  are  two  clauses  in  a  will  containing  contradictory  directions, 
the  latter,  as  being  the  last  will  of  the  testator,  shall  control  the 
former.  2  Roper  on  Leg.  328 ;  Stiles  275.  It  is  the  rule  also 
that  a  particular  clause  will  overrule  a  general  devise  inconsistent 
with  it.  It  will  be  held,  that  the  testator  has  not  used  the  general 
words  in  their  general  signification.  Robinson  v.  Martin,  2  Yeates 
525  ;  Roe  v.  Reade,  8  Term  Rep.  122  ;  Strong  v.  Teatt,  2  Burr.  912. 
These  rules  seem  to  govern  the  case ;  and  the  general  principle  with 
respect  to  the  application  of  the  personal  estate  to  the  payment 
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of  debts,  and  the  relief  of  the  real  estate  accords  with  them,  and 
supports  the  view  taken  by  us. 

Mr.  Rawle,  contra. — The  argument  on  the  other  side  goes  on  the 
supposition  that  the  clauses  in  the  will  are  inconsistent;  which  is 
hardly  to  be  supposed  in  the  case  of  a  will  drawn  by  a  professional 
person  of  so  much  eminence  as  Mr.  Lewis.  The  court  will  in  all 
cases  endeavor  to  reconcile  apparent  inconsistencies.  2  Roper  on 
Leg.  321.  The  construction  on  the  other  side  makes  a  part  of  the 
4th  clause  inoperative.  The  real  estate  here  was  the  primary  fund, 
and  the  personal  estate  ancillary.  The  testator  here  did  not  intend 
that  the  personal  estate  should  bear  the  expenses  of  the  Kentucky 
lands,  because  he  did  not  know  how  long  it  would  be  before  those 
titles  were  settled ;  and  it  cannot  be  supposed  that  he  meant  that 
the  personal  estate  should  be  tied  up  indefinitely.  The  provision 
here  was  merely  an  authority  to  borrow  from  the  personal  estate,  to 
be  repaid  from  the  proceeds  of  the  real  estate  when  sold. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — The  question  depends  on  the  construction  of  parts 
of  the  fourth  and  eleventh  clauses  of  the  will.  In  the  fourth 
clause  the  testator  declares  :  "  It  is  my  mind  and  will,  that  my 
dear  wife  shall,  during  her  natural  life,  have  and  enjoy  the  annual 
interest  or  income  arising  from  the  rents  and  sales  of  one  equal 
third  part  of  all  my  whole  estate,  lands  and  tenements,  whether  the 
same  consists  of  legal  or  equitable  titles,  after  all  necessary  expenses, 
costs,  charges  and  advances,  in  recovering  the  same,  and  complet- 
ing the  *titles  thereof,  as  well  as  of  the  selling  and  disposing  r*-i^o 
of  the  same,  shall  first  be  deducted  out  of  the  whole  amount  *- 
of  said  rents  and  sales."  And  in  the  eleventh  clause,  he  requests, 
that  whatever  moneys  are  due  to  him,  "  may  be  collected  with 
all  convenient  dispatch,  and  that  the  same,  with  the  amount 
of  all  his  personal  estate,  goods,  chattels  arid  effects,  not  herein 
otherwise  disposed  of  may,  after  deducting  thereout  what  may  be 
necessary  for  the  house  use  of  his  wife,  his  daughter  Margaret 
and  his  granddaughter  Louisa,  until  a  reasonable  time  shall  be 
allowed  for  their  convenient  accommodation,  and  also  deducting 
thereout  so  much  as  may  be  necessary  for  discharging  his  just  debts 
and  completing  his  titles  to  his  Kentucky  lands,  be  divided,"  &c. 
The  difficulty  is  as  to  the  fund  out  of  which  the  payment  of  the 
expenses  incurred  in  completing  the  title  to  the  Kentucky  lands 
should  be  paid.  The  widow  contends  that  they  ought  to  .be  paid 
out  of  the  personal  estate ;  and  the  legatees,  whilst  they  admit  that 
the  personal  estate  may  be  liable  in  the  first  instance,  insist  that  all 
the  testator's  real  estate  is  the  primary  fund,  and  ultimately  liable 
for  these  expenses.  We  are  inclined  to  adopt  the  former  construc- 
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tion.  By  the  fourth  clause  the  testator  charges  the  whole  real 
estate  wherever  situated,  with  all  the  necessary  expenses  which  for 
certain  purposes  might  attend  the  same ;  and  had  it  rested  here 
the  widow  would  have  been  entitled  to  the  income  of  the  third  part 
of  the  real  estate  during  life  only,  after  deducting  in  the  first  place 
the  moneys  expended  in  completing  the  titles  to  those  lands.  But 
in  the  eleventh  clause,  for  some  reason  which  it  is  needless  to  con- 
jecture, his  mind  would  seem  to  have  undergone  a  change.  In 
that  clause  in  terms  which  it  is  impossible  to  misunderstand,  these 
specific  expenses  are  ordered  to  be  paid  out  of  the  personal  fund, 
and  the  remainder  of  the  personal  estate  is  directed  to  be  divided 
among  certain  legatees  therein  named.  In  that  respect  there  is  an 
inconsistency  between  the  two  clauses  which,  if  not  impossible,  it  is 
difficult  to  reconcile.  I  feel  a  reluctance  to  adopt  the  views  of  the 
legatees,  as  it  would  create  a  partial  intestacy  ;  for  it  is  only  what 
may  remain  of  the  personal  estate,  after  these  deductions,  that  is 
bequeathed  to  the  legatees.  This  certainly  could  not  have  been 
the  intention  of  the  testator.  It  is  a  rule  of  construction  that 
when  a  will  contains  two  clauses  totally  inconsistent  and  incapable 
of  reconciliation  the  latter  shall  have  the  preference.  Subsequent 
words  in  a  will  shall  prevail  over  former  inconsistent  expressions  ; 
for  the  general  rule  is  that  when  there  is  a  repugnancy  the  first 
words  in  a  deed  and  the  last  words  in  the  will  shall  prevail.  And 
these  reasons  alone  were  the  governing  rules  in  Sims  v.  Doughty, 
5  Ves.  243 ;  Doe  v.  Lester,  2  Taunt.  109 ;  and  Roe  v.  Reade,  8 
T.  R.  122.  In  Neville  i>.  Broughton,  1  Chan.  R.  145,  the  court 
declared  that  a  general  clause  in  a  will  ought  not  to  prejudice  a 
*1691  Part^cu^ar  devise.  And  in  Heal  *v.  Green,  1  Styles's  Rep. 
*  276,  the  same  principle  is  asserted.  It  is  there  said  that 
generals  in  a  will  shall  not  revoke  an  express  devise ;  the  general 
must  not  destroy  the  particular  devise.  These  principles  have  a 
direct  application  and  must  govern  the  construction  of  this  will. 
The  testator  charges  all  his  real  estate  with  the  expenses  incurred 
in  relation  to  the  same ;  but  in  the  latter  clause,  although  not  in 
terras,  yet  in  effect,  he  expects  the  money  expended  in  completing 
the  titles  to  the  Kentucky  lands,  and  directs  that  these  expenses 
shall  be  paid  out  of  the  personal  estate. 

But  it  is  said  that  the  personal  estate  has  been  more  than  ex- 
hausted in  the  payment  of  debts.  If  this  be  so,  and  the  accounts 
exhibited  would  seem  to  support  the  allegation,  there  is  an  end 
of  all  difficulty ;  as  it  is  too  clear  to  admit  of  argument  that 
the  real  estate  is  chargeable  with  the  deficiency  of  the  personal 
assets. 

The  following  decree  was  made  in  this  case : 
"It  is  ordered  and  decreed  that  the  debts  of  the  testator  be 
166 


1837.]  OF  PENNSYLVANIA.  169 

[Lewis's  Estate.] 

paid  from  the  personal  estate  with  the  commissions  and  expenses 
allowed  thereon ;  and  that  from  the  balance,  if  any,  the  charges 
for  completing  the  testator's  title  to  his  Kentucky  lands  shall  be 
defrayed." 

Cited  by  Counsel,  6  Whart.  76  ;  2  Jones  197  ;  8  Harris  244  ;  5  Casey  235  ; 
3  P.  F.  Smith  107.  ||  12  Smith  36  ;  18  Id.  479  ;  28  Id.  441 ;  s.  c.  2  W.  N.  C. 
121.11 

Cited  by  the  Court,  10  P.  F.  Smith  287. 


*[PHILADELPHIA,  JANUARY  31,  1838.]  [*170 

Ex  parte  Morton. 


1.  A  petition  under  the  Acts  of  Assembly  relating  to  trusts  and  trustees, 
ought  to  set  forth  enough  to  show  the  nature  and  ground  of  the  claim,  so 
that  it  may  appear  upon  the  record  what  was  asked  and  what  was  done. 

2.  But  where  the  petition  stated  that  the  trustee  had  in  his  hand  a  portion 
of  the  estate  of  A.  B.,  to  be  disposed  of  according  to  the  will  of  A.  B.,  the 
greater  part  of  which  was  payable  to  the  petitioner,  and  that  on  the  settle- 
ment of  his  accounts  a  certain  sum  was  found  to  be  in  the  hands  of  the 
trustee,  of  which  a  certain  sum  was  payable  to  the  petitioner :    and  it 
appeared  by  the  answer  that  all   the  circumstances  were  known   to  the 
respondent,  and  had  been  before  the  court  on  a  previous  citation,  and  were 
upon  its  records,  and  no  exception  was  taken  in  the  court  below  to  the  form 
of  the  petition,  the  court  refused  to  reverse  the  decree,  on  the  ground  of  the 
petition  being  defective  in  setting  forth  the  case. 

THIS  was  an  appeal  from  a  decree  of  the  Court  of  Common 
Pleas  for  the  City  and  County  of  Philadelphia. 

The  proceedings  in  this  case  in  the  court  below  were  as 
follows : 

On  the  22d  of  February  1837,  Joseph  McKenzie  Morton,  alias 
Joseph  Moulton  McKenzie,  presented  a  petition  to  the  court  stating 
that  Isaac  Norris,  Esq.,  as  a  trustee,  had  in  his  hands  a  portion  of 
the  estate  of  Joseph  Morton,  deceased,  to  be  disposed  of  according 
to  the  will  of  the  said  Joseph  Morton ;  that  by  the  terms  of  the 
said  will  the  greater  part  was  payable  to  the  petitioner ;  that  the 
sum  of  $1419.29  was  in  the  hands  of  the  trustee  on  the  settlement 
of  his  account;  that  of  this  amount  the  sum  of  $1123.29  was  now 
payable  to  him  according  to  the  intent  of  the  trust ;  and  praying 
lor  a  citation  to  the  trustee,  which  was  awarded. 

The  respondent  in  his  answer,  by  protestation  saving  and  reserv- 
ing the  benefit  of  the  many  errors,  uncertainties  and  insufficiencies 
in  the  said  petition  contained,  and  of  exception  to  the  same,  ad- 
mitted that  there  was  the  sum  in  question  in  bis  hands  on  the  set- 
tlement of  his  account,  but  denied  that  any  part  thereof  was  held 
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in  trust  for  the  petitioner,  or  that  by  the  terms  of  the  said  will  any 
part  thereof  was  payable  to  him,  and  praying  judgment  of  the  said 
petition,  and  that  the  same  might  be  dismissed,  &c. 
*1711  *The  court  then  made  a  rule  requiring  the  respondent  to 
J  answer  upon  affidavit,  on  forty-eight  hours'  notice,  certain 
interrogatories  that  were  then  presented  and  filed  on  the  part  of  the 
petitioner.  The  respondent  protesting  against  the  right  of  the  court 
to  compel  him  to  answer  the  same,  and  reserving  to  himself  the 
right  of  exception  thereto,  answered  as  follows : 

1.  (The  answer  to  the  first  interrogatory  admits  the  sum   of 
§1414.29  to  be  in  his  hands,  and  claims  the  sum  of  $40  for  expenses 
incurred  on  the  settlement  of  the  account,  &c.). 

2.  To  the  second  interrogatory  he  saith,  that  to  the  best  of  his 
knowledge  and  belief  Joseph  M.  Morton,  the  person  named  in  the 
will  of  Joseph  Morton,  deceased,  is  entitled  to  a  part  of  said  fund, 
and  to  interest  on  the  remainder  annually.     To  what  part  he  is  so 
entitled  this  respondent  cannot  positively  say.     Whether  the  said 
petitioner  is  the  person  mentioned  and  intended  in  said  will  this 
respondent  does  not  know.     This  respondent  further  saith,  that  the 
said  fund  is  claimed  by  one  P.  M.  Steele  (formerly  P.  M.  Morton), 
as  belonging  to  her. 

To  the  third  interrogatory  he  saith,  that  he  paid  to  the  said  peti- 
tioner the  sum  of  $175  on  account  of  anything  he  might  be  entitled 
to  under  the  said  will. 

On  the  15th  of  March  1837,  the  court  made  the  following 
decree : 

"  It  appearing  to  the  court  that  there  was  in  the  hands  of  Isaac 
Norris,  the  trustee,  the  sum  of  $1414.29,  with  interest  from  June 
llth  1836,  amounting  to  the  sum  of  $1477.93,  of  which  sum  the 
trustee  is  entitled  to  retain  the  sum  of  $291  during  the  lifetime  of 
the  said  Joseph  McKenzie  Morton,  paying  him  the  interest  thereon 
according  to  the  will  of  Joseph  Morton,  deceased,  it  is  ordered 
and  decreed,  by  virtue  of  the  28th  section  of  the  Act  of  Assembly 
of  the  14th  day  of  June  1836,  entitled  '  An  act  relating  to  as- 
signees,' &c.,  that  the  balance  of  the  said  fund,  amounting  to 
$1186.93  (first  deducting  therefrom  the  sum  of  $40  for  expenses 
incurred  by  the  said  trustee  in  prosecuting  an  appeal  to  the  Supreme 
Court),  be  forthwith  paid  and  transferred  by  the  said  Isaac  Norris 
to  the  said  petitioner,  according  to  the  terms  and  intent  of  the  said 
trust." 

The  respondent  appealed  from  this  decree  and  filed  the  following 
exceptions : 

1.  Because  the  petition  does  not  set  forth  any  facts  or  exhibit 
any  right  on  the  part  of  the  petitioner  which  entitles  him  to  the 
estate. 
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*2.  Because  it  does  not  set  forth  what  the  trust  is,  or 


how  or  in  what  manner  the   petitioner  is  entitled  to  the 
same. 

3.  Because    the    proceeding   in    this  case   should   have   been 
according    to    the    practice   in   equity,  and  not  by  petition  and 
citation. 

4.  Because  the  court  have  no  power  to  make  the  rule  compelling 
the  respondent  to  answer  the  interrogatories  in  question. 

5.  Because  the  court  erred  in  their  decree  that  the  estate  should 
be  paid  to  the  petitioner,  there  being  no  evidence  whatever  that  he 
is  entitled  to  the  same  according  to  the  decree. 

6.  Because  the  petitioner,  if  entitled  to  anything,  is  only  entitled 
to  the  annual  interest  of  the  estate  under  the  will. 

7.  Because  the  court  erred  in  supposing  $291  to  be  the  amount 
to  be  retained  under  the  will  at  interest. 

8.  Because  the  whole  proceedings  are  erroneous  and  illegal. 

Mr.  St.  Gr.  Campbell  and  Mr.  D.  P.  Brown,  for  the  appellant. 
Mr.  Earle,  contra. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J.  —  This  case,  and  the  matters  in  contest,  will  be 
better  understood  by  going  back  to  another  cause.  In  1833, 
Patience  Morton  applied  to  the  Orphans'  Court  for  a  citation 
commanding  Isaac  Norris,  her  trustee  under  the  will  of  Joseph 
Morton,  late  of  Charleston,  deceased,  to  settle  his  account  and 
pay  her  what  might  be  due  to  her.  The  whole  will  was  annexed 
to  the  petition.  An  account  was  filed  and  referred  to  an  auditor, 
whose  report  sets  out  the  will  of  Joseph  Morton  so  far  as  related  to 
the  petitioner  then  before  the  court,  and  to  the  present  petitioner. 
After  sundry  bequests  not  material,  he  gave  his  residuary  estate  to 
his  widow  for  life  ;  to  the  petitioner,  Joseph  M.  Morton,  the  undi- 
vided moiety  of  his  residuary  estate,  but  if  he  died  under  twenty- 
one,  then  over  (he  was  much  more  than  twenty-one  years  of  age, 
as  he  is  married  according  to  a  will  made  in  1809  —  the  widow  died 
in  1828  ;)  —  also  one-half  of  the  house  and  lot  in  which  he  lived,  in 
tail  or  for  life,  and  a  contingent  remainder  in  the  other  half, 
dependent  on  P.  M.  Morton  dying  without  issue  ;  to  Patience  M. 
Morton  he  gave  in  the  same  words  one-half  of  the  residue  on  the 
wife's  death,  and  half  the  lot  on  the  same  terms,  dependent  on 
Joseph's  death. 

The  auditor  further  reported,  that  Isaac  Norris  was  duly  ap- 
pointed trustee  ;  and  his  appointment  and  acceptance  are  set  out 
at  large  in  those  proceedings  ;  and  further,  that  the  real  property 
by  a  decree  of  a  court  of  chancery,  in  South  Carolina,  was  sold  and 
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that  the  moiety  of  net  proceeds  was  $291.  The  account  of  the 
*1731  executor  °f  *  Joseph  Morton's  will  is  an  exhibit  in  that  case, 
*  showing  the  amount  of  personal  estate  belonging  to  Joseph 
and  Patience  M.  Morton.  The  auditor  then  states  the  amount  of 
the  whole  proceeds  of  personalty,  which,  as  both  attained  twenty- 
one  years,  is  absolutely  their  property  ;  and  also  the  amount  of  net 
proceeds  of  the  house — to  the  interest  of  one-half  of  which  each  is 
entitled  for  life. 

To  this  report  two  exceptions  were  filed  by  the  trustee,  and 
eventually  an  appeal  was  taken  to  the  Supreme  Court ;  and  the 
decree  was  modified  according  to  the  claims  of  the  trustee,  and  the 
court  adjudged  the  whole  amount  in  the  trustee's  hands  to  be,  after 
making  all  deductions  for  expenses,  &c.,  $2873.19,  of  which  sum 
the  said  Patience  was  entitled  to  one-half,  viz.  $1486.59 ;  and  then 
made  a  further  deduction  for  moneys  before  paid,  leaving  $1057. 35 
then  payable  to  her ;  and  the  court  further  ordered  the  interest  on 
$291,  being  one-half  of  the  net  proceeds  of  the  hous«,  to  be  paid  to 
her  during  her  life,  and  at  her  death  to  be  paid  according  to  the 
directions  of  the  said  will. 

The  respondent  was  trustee  for  Joseph  as  well  as  Patience. 
An  account  settled  by  a  trustee  binds  all  whose  claims  are  embraced 
in  it,  and  binds  the  trustee  as  to  the  amount  decreed  to  have  come 
to  his  hands,  and  as  to  the  proportion  and  amount  due  to  each 
claimant.  Notice  is  given,  and  the  object  and  intention  of  the  law 
is,  that  a  trustee  shall  not  be  called  to  account  to  each,  and  that 
each  shall  not  be  put  to  the  trouble  and  expense  of  compelling  a 
separate  settlement.  It  is  not  necessary  to  decide  whether,  if  the 
trustees  had  receipts  for  payments  to  a  claimant  not  immediately 
before  the  auditor,  he  might  not  on  a  proper  and  early  application, 
be  allowed  to  open  an  account.  Nothing  of  the  kind,  however,  is 
alleged  here.  This  decree  of  the  Supreme  Court  was  remitted  to 
the  Orphans'  Court.  This  was  all  in  1833  and  1834.  It  may  be 
added,  that  her  share  seems  by  this  record  to  have  been  satisfied. 

In  1837,  Joseph  McKenzie  Morton,  the  appellee  in  this  cause, 
presented  a  petition  to  the  Court  of  Common  Pleas  of  Philadelphia 
county,  under  the  provisions  of  a  late  Act  of  Assembly  ;  and  as  the 
whole  argument  here  turned  on  the  formality  of  the  proceedings,  I 
must  cite  some  parts  of  them.  The  petition  states  that  Isaac  Norris, 
as  trustee,  has  in  his  hands  a  portion  of  the  estate  of  Joseph  Morton, 
deceased,  late  of  Charleston,  &c.,  to  be  disposed  of  according  to  the 
directions  of  the  last  will  of  the  said  Joseph  Morton ;  that  by  the 
terms  of  that  will  the  greater  portion  of  the  same  is  payable  to 
the  petitioner,  &c. ;  that  by  the  admission  of  the  said  Isaac  Norris, 
the  sum  of  $1419.39  was  in  his  hands  on  the  6th  of  June  1836,  as 
also  by  a  settlement  of  his  accounts  in  this  court  acquiesced  in  by 
him ;  but  the  petitioner  alleges  a  greater  sum  to  be  due  to  him  : 
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that  of  the  said  sum  of  $1419.39,  admitted  by  tne  trustee,  the  sum 
of  $1123.29,  together  with  interest  on  the  whole  sum  from  the  said 
6th  of  June,  is  now  due  and  payable  to  the  petitioner  according  to 
law  *and  the  intent  of  the  trust,  and  praying  a  citation  and  r*-|74 
a  decree  to  pay,  &c. 

A  citation  issued,  and  on  the  9th  of  March  we  find  the  answer 
of  "  Isaac  Norris,  trustee  under  the  last  will  and  testament  of 
Joseph  Morton,  deceased,  to  the  petitions,"  &c.  After  a  protesta- 
tion and  reservation  of  exceptions  as  to  the  errors,  uncertainties, 
and  inaccuracies  of  the  petition,  the  respondent  admits,  "  that  he 
has  in  his  hands,  as  trustee  aforesaid,  the  sum  of  $1414.19,  as 
appears  in  the  account  which  was  formerly  settled  in  this  honorable 
court,  and  which  was  confirmed  by  them;"  that  he  expended  $40 
in  prosecuting  an  appeal  to  the  Supreme  Court,  &c.  The  respond- 
ent denies  that  any  part  of  the  said  fund  is  held  in  trust  for  the 
said  petitioner,  or  that  by  the  terms  of  the  said  will  any  part 
thereof  is  payable  to  him  ;  and  prays  judgment,  &c. 

The  petitioner  filed  four  interrogatories,  which  were  answered, 
vv.ith  a  protest  against  the  power  of  the  court  to  compel  answers. 
The  first  repeats  the  admission  of  the  sum  in  his  hands.  The  second 
states  that  Joseph  McKenzie  Morton,  the  person  named  in  the  will 
of  Joseph  Morton,  is  entitled  to  part  of  the  principal  sum,  and  inter- 
est on  the  residue ;  but  whether  the  petitioner  is  the  person  named 
in  the  said  will,  the  respondent  declared  that  he  knew  not,  and  that 
the  said  fund  is  claimed  by  Patience  M.  Morton.  The  third  states, 
that  on  the  5th  of  May  1836,  he  paid  the  petitioner  part  of  the  fund 
in  his  hands.  The  fourth  is  the  same  in  substance  as  the  first.  It 
is  not  easy  to  conjecture  why,  in  this  and  in  another  case  at  this 
term,  there  is  found  a  protest  against  answering  interrogatories  on 
oath.  Every  Act  of  Assembly  relating  to  assignees  and  trustees, 
gives  to  the  court  in  which  the  hearing  may  be,  that  power ;  and  it 
is  repeated  again  in  the  33d  section  of  the  act  of  14th  June  1836. 
The  only  objections  here  were  to  the  form  of  the  petition  ;  and  cer- 
tainly, if  objected  to  in  the  court  below,  that  court  would  have 
required  that  it  should  be  in  several  respects  more  specific ;  but  an 
answer  is  put  in,  and  this  shows  that  the  respondent  knew  the 
petitioner,  and  the  will,  and  that  he  was  trustee  for  him,  and  had 
settled  finally,  and  after  much  litigation,  an  account ;  and  he  states 
the  amount  of  that  account.  It  would  be  strange  if  we  should 
reverse,  for  defect  of  form  in  proceedings  in  the  Common  Pleas, 
when  the  respondent  made  no  objection  there  on  that  ground,  and 
when  his  answer  supplied  every  particular  in  which  the  petition 
was  defective,  and  the  decree  was  made  on  that  answer. 

No  Act  of  Assembly  prescribes  any  form  for  these  petitions ; 
each  of  them  ought,  however,  to  set  out  enough  to  show  the  nature 
and  ground  of  the  claim,  so  that  it  may  appear  what  was  asked 
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and  what  was  done.  There  is,  however,  an  excuse  in  the  present 
case.  On  a  former  citation,  the  will  and  the  fund,  and  the 
appointment  and  acceptance  of  the  trustee,  and  the  amount 
received  by  him,  had  all  been  before  the  same  judges,  and  were 
*17f)1  eventua%  settled  in  this  *court.  The  amount  due  to  the 
'  petitioner  was  then  settled ;  but  as  he  was  not  the  appli- 
cant on  that  hearing,  and  several  years  have  elapsed,  his  present 
petition  was  to  obtain  payment  of  the  sum  then  decreed  ;  and  if 
his  petition  had  recited  that  decree,  or  referred  to  it  by  a  prout, 
as  it  was  in  the  same  court,  not  much  of  form  was  requisite  beyond 
this. 

An  objection  is  also  made,  that  the  testimony  before  the  Com- 
mon Pleas  was  not  here ;  and  that  as  this  court  cannot  see  that 
the  decree  was  right,  they  ought  to  reverse.  As  to  the  last  posi- 
tion, it  is  the  reverse  of  the  rule.  We  cannot  reverse  a  decree  on 
an  appeal,  unless  the  party  appealing  shows  that  injustice  has  been 
done.  An  appeal  from  a  final  decree  calls  for  a  decision  on  the 
merits ;  and  we  will  rarely  if  ever  notice  defects  of  form  not 
objected  to  below.  The  objection,  however,  is  made  on  another 
mistake  of  fact : — the  answer  referred  to  and  brought  in  the  record 
on  the  first  citation,  and  all  proceedings  under  it,  including  the 
final  decree.  Those  proceedings  proved  the  whole  case : — That 
Isaac  Norris  was  trustee  under  J.  Morton's  will,  for  Patience  and 
Joseph  M.  Morton  ;  the  amount  in  his  hands,  and  from  what  funds 
it  arose  ;  and  that  Patience  has  no  claim  to  the  sum  now  decreed. 
The  other  exceptions  were  waived. 

Decree  affirmed. 


[PHILADELPHIA,  FEBRUARY  2,  1838.] 

Ex  parte  Overick. 

Where  one  of  two  persons  liable  to  a  joint  action  is  about  to  quit  the  Com- 
monwealth without  leaving  sufficient  real  or  personal  estate  therein  to  satisfy 
the  demand,  a  capias  may  be  issued  against  both. 

AN  application  was  made  to  the  court,  on  the  26th  of  January 
1838,  by  Mr.  Keating  on  behalf  of  one  William  P.  Overick,  under 
the  following  circumstances. 

The  3d  section  of  the  Act  of  16th  of  June  1836,  entitled  "An 

*1761  act  *re^a^ve  to  tne  jurisdiction  and  powers  of  the  court," 

-"  declares,  "  that  it  shall  be  the  duty  of  the  Supreme  Court, 

at  their  sessions  in  bane,  from  time  to  time  to  devise  and  establish 

by  rule  of  court,  such  ney  writs  and  forms  of  proceedings,  as  in 

their  opinion  shall  be  necessary  or  convenient  to  the  full,  direct 
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and  uniform  execution  of  the  powers  and  jurisdiction  possessed  by 
the  said  court,  or  by  the  Courts  of  Common  Pleas,  District  Courts, 
Orphans'  Courts  and  Registers'  Courts." 

The  application  was  in  writing,  as  follows  : — 

"  To  the  Honorable  John  Bannister  Gibson,  Chief  Justice  and 
his  associates,  judges  of  the  Supreme  Court  of  Pennsylvania,  now 
sitting  in  bane  at  the  city  of  Philadelphia. 

"  Application  is  made  to  this  court  to  devise  and  establish  by  rule 
of  court  such  new  writ  and  form  of  proceeding  as  in  their  opinion 
shall  be  necessary  and  convenient  to  the  full,  direct  and  uniform 
execution  of  the  powers  and  jurisdictions  possessed  by  the  several 
courts  of  this  Commonwealth,  in  actions  instituted  against  two  or 
more  defendants,  when  the  plaintiff,  his  agent  or  attorney  shall  be 
able  and  willing  to  make  the  affidavit,  provided  for  in  the  second 
clause  of  the  fourth  section  of  the  act  of  the  13th  of  June  1836, 
relating  to  the  commencement  of  actions,  in  relation  to  one  or  more 
of  the  defendants  but  not  to  all  of  them ;  so  that  the  writ  shall 
contain  a  clause  of  capias  against  such  of  the  defendants  only  as 
are  included  in  the  affidavit,  and  a  clause  of  summons  against  such 
as  are  not  included  in  the  same,  as  being  non-residents  or  about  to 
quit  the  Commonwealth  without  leaving  sufficient  real  or  personal 
estate  therein  to  satisfy  the  demand. 

"  The  circumstances  under  which  the  application  is  made,  are 
specified  in  the  accompanying  statement." 

"  In  the  District  Court  for  the  City  and  County  of  Philadelphia. 

William  P.  Overick  "I 

v.  Capias  case, 

Samuel  Ovenshire  and  [  Bail  $2000. 

Englebert  Mentzer.  J 

"  In  the  above  case,  the  plaintiff  tendered  to  the  prothonotary  of 

the  District  Court  on  the day  of  January  1838,  on  affidavit 

made  before  an  alderman  of  the  city  of  Philadelphia,  in  which, 
after  reciting  a  good  and  sufficient  cause  of  action,  and  the  amount 
in  which  the  above-named  defendants  were  indebted  to  him,  it  was 
set  forth  that  to  the  best  of  the  deponent's  knowledge  and  belief, 
the  *above-named  Samuel  Ovenshire,  one  of  the  above-  r*-\f7 
named  defendants,  is  about  to  quit  the  Commonwealth  with-  L 
out  leaving  sufficient  real  or  personal  estate  therein  to  satisfy  the 
demand  ;  which  affidavit  he  asked  might  be  filed  of  record. 

"At  the  same  time  he  tendered  a  precipe  to  the  prothonotary  from 
one  of  the  attorneys  of  the  said  court,  directing  the  prothonotary 
to  issue  a  writ  of  capias  ad  respondendum  against  the  said  Samuel 
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Ovenshire,  with  a  clause  of  summons  against  the  other  defendant, 
Englebert  Mentzer ;  at  the  same  time  offering  to  pay  the  proper 
and  legal  fee  for  the  same. 

*'  The  prothonotary  peremptorily  refused  to  issue  the  writ  required 
by  the  precipe,  stating  that  he  knew  of  no  such  writ. 

"  On  application  made  to  the  honorable  the  judges  of  the  Dis- 
trict Court  for  the  city  and  county  of  Philadelphia,  on  the  20th  of 
January  1838,  for  a  rule  on  the  prothonotary  of  the  said  court,  to 
show  cause  why  the  writ  in  the  above  case  should  not  issue  in  con- 
formity to  the  precipe ;  the  judges  expressed  their  desire  that  the 
subject  should  be  submitted  to  the  Supreme  Court,  as  one  calling 
for  the  exercise  on  their  part  of  the  authority  vested  in  them  by 
the  third  section  of  the  act  of  the  16th  of  June  1836. "l 

Mr.  Keating  argued  in  support  of  the  application ;  and  this  day 
the  following  opinion  was  delivered  : 

PER  CURIAM. — We  see  nothing  in  the  case  submitted  which 
requires  a  writ  adapted  to  the  circumstances  of  it.  From  first  to 
last,  the  law  has  been,  that  he  who  joins  in  responsibility  with  a 
disfranchised  associate,  agrees  to  abide  by  his  case.  As  remarked 
by  President  Hemphill,  in  Fife  v.  Keating,  2  P.  A.  Browne  136, 
the  doubt  at  one  time  was,  whether  the  plaintiff  was  not  compella- 
ble  to  sue  separately  on  a  liability  at  once  both  joint  and  several ; 
but  it  has  long  been  settled,  that  the  sacredness  of  individual  privi- 
lege may  not  control  an  incidental  choice  of  action.  The  difference 
here,  is,  that  neither  defendant  was  a  subject  of  arrest  when  the 
debt  was  contracted ;  but  there  is  no  reason  why  the  consequences 
of  joinder  in  responsibility  should  not  extend  to  prospective  as  well 
as  present  disfranchisement.  Consenting  to  be  partners  in  liability, 
joint  trespassers  or  contractors,  consent  to  be  partners  in  the  pro- 
cess to  enforce  it ;  and  though  a  party,  knowing  beforehand  that 
his  fellows  are  disfranchised,  knows  exactly  the  position  he  assumes, 
yet  he  must  also  know,  that  where  he  is  not  disfranchised  already, 
he  may  become  so.  And  who  is  to  take  the  risk  of  that  ?  Cer- 

1  In  the  former  edition  of  these  reports  the  following  note  was  printed  on 
the  page  of  memoranda  at  the  beginning  of  this  volume: — "It  is  inac- 
curately stated  in  Ex  parte  Overick,  page  177,  that  the  judges  of  the  District 
Court  expressed  their  desire  that  the  subject  of  the  application  made  to  them 
should  be  submitted  to  the  Supreme  Court.  The  action  of  the  District  Court 
was  limited  to  the  refusal  of  the  rule  on  the  prothonotary,  with  the  intima- 
tion of  an  opinion,  by  one  of  the  judges,  that  the  capias  would  lie  against 
both  defendants  (which  the  Supreme  Court  afterwards  affirmed) ;  but  the 
suggestion  was  thrown  out,  that  if  the  plaintiff's  counsel  declined  the  n^k 
of  adopting  that  view,  the  only  course  left  open  to  him,  was  the  experi- 
ment of  an  application  to  the  Supreme  Court  under  the  Act  of  16th  of  J  une 
1836." 
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tainly  not  the  creditor,  who  reposed  confidence  in  the  separate 
responsibility  of  either,  and  who  is  not  to  be  thrown  upon  a  new 
and  an  untried  proceeding,  in  his  recourse  to  both.  What  difficul- 
ties might  *spring  from  tr,andates  so  dissimilar  as  a  capias  #1-170 
and  a  summons  in  the  same  writ,  cannot  be  foreseen  ;  and 
therefore,  without  admitting  the  right  of  counsel  to  call  upon  us  for 
forms  in  particular  cases,  it  is  sufficient  to  say,  that  as  the  plain- 
tiff has  a  more  beneficial  writ  in  the  usual  form  of  a  capias  against 
both,  we  decline  to  interfere. 

Application  denied. 


[PHILADELPHIA,  FEBRUARY  5,  1838.] 

Jones  and  Others  against  Hartley  and  Others. 

IN   ERROR. 

1.  Where  a  cause  had  been  in  the  Supreme  Court  on  a  writ  of  error,  and 
the  judgment  was  reversed  on  the  ground  of  error  in  the  rejection  of  evi- 
dence, and  the  cause  was  again  tried  below,  and  a  verdict  and  judgment 
passed  for  the  same  party,  it  was  held,  on  a  second  writ  of  error,  not  to  be 
sufficient  ground  of  reversal,  that  it  did  not  appear  by  the  record,  that  any 
writ  issued  out  of  the  court  below,  under  the  signature  of  the  prothonotary, 
and  seal  of  the  court,  and  that  the  sheriff  had  made  return  of  any  writ 
between  the  parties ;  nor  that  the  writ  (if  any)  issued  without  a  precipe 
signed  by  counsel  or  party  ;  nor  that  a  declaration  was  filed  after  the  verdict 
without  the  consent  of  or  notice  to  the  counsel  of  the  defendants  ;  and  that 
the  cause  was  tried  in  the  court  below  without  an  issue  joined  between  the 
parties. 

2.  Where,  in  ejectment  by  persons  claiming  as  heirs  of  the  person  last 
seised,  the  defendants  pleaded  jointly,  and  defended  on  the  ground  of  a  will, 
which,  if  substantiated,  defeated  the  claim  of  the  plaintiffs  altogether,  and 
the  defendants  showed  no  separate  defence  or  title,  nor  asked  for  a  separate 
trial,  it  was  held,  that  they  could  not  assign  for  error  that  the  plaintiffs  had 
joined  in  the  action  different  persons,  in  possession  of  different  properties,  in 
different  situations,  and  holding  under  different  titles,  and  that  a  general 
verdict  and  judgment  were  entered  against  all  the  defendants. 

3.  In  ejectment  by  persons  claiming  as   heirs,  against  others  claiming  as 
devisees  under  a  will,  which  was  revoked  by  a  general  conveyance  of  the 
testator's  land  ;  where  the  question  was,  whether  there  was  a  republication 
of  the   particular  will,  after  the  date  of  a  reconveyance  of  the  same  land, 
and  a  great  deal  of  conflicting  testimony  was  given,  and  some  evidence  was 
given  that  another  will  was  made  after  the  reconveyance,  it  was  held  not  to 
be  error  to  charge  the  jury,  "that  it  sometimes  occurs,  that  a  jury  are  obliged 
to  cut  a  knot  they  cannot  untie :  this  may  be  when  the  facts  are  nearly 
in  equipoise  ;  and  there  is  no  other  mode  of  settling  a  controversy  than  by  a 
verdict,  &c. ;  that  the  burthen  of  proof  of  a  republication  was  on  the  party 
asserting  it ;  and  that  if  the  jury  do  not  see  their  way  clear,  the  intestate  act 
may  relieve  thj3m,  by  being  allowed  to  go  into  operation  ;"  and  that  "  it  has 
been  urged  by  the  plaintiff's  counsel,  that  as  it  appears  from  the  testimony 
of  Mr.  B.,  that  the  testator  intended  at  one  time  to  make  a  new  will,  so  it 
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mny  be  inferred  from  various  matters  in  evidence,  that  he  did  so  after  the 
*17Q1  ^reconveyance,  &c.,  that  the  jury  would  decide  for  themselves,  in 
'  J  regard  to  these  matters  as  in  regard  to  other  facts,  that  they  were 
entitled  to  consideration  ;  and  that  if  the  jury,  adopted  the  views  urged  by 
the  plaintiff's  counsel  on  this  subject,  there  was  an  end  to  the  cause  ;"  the 
judge  then  calling  the  attei.tion  of  the  jury  to  the  reply  which  the  defend- 
ant's counsel  had  made  on  this  point,  and  having  recapitulated  their  argu- 
ment, told  the  jury  it  was  for  them  to  determine  between  the  parties. 

WRIT  of  error  to  the  District  Court  for  the  City  and  County  of 
Philadelphia,  to  remove  the  record  of  an  action  of  ejectment, 
brought  in  that  court  by  David  Hartley  and  Sarah  Ann  his  wife, 
in  her  right,  Jane  Pennell  and  Edward  Pennell,  a  minor,  by  Nathan 
R.  Potts,  his  guardian,  and  John  C.  Jones,  against  Isaac  H.  Jones, 
Peter  Weyant,  Jacob  Moore  and  Isaac  Rush,  to  recover  mes- 
suages and  lots  of  lands,  situate  in  the  city  and  county  of  Phila- 
delphia. 

The  facts  upon  which  the  controversy  between  the  parties  arose, 
were  principally  as  follows : 

Isaac  Jones  died  on  the  29th  day  of  December  1829,  seised  of 
the  premises  in  question,  and  leaving  two  sons,  John  C.  Jones  and 
Isaac  H.  Jones  ;  and  four  grandchildren,  the  children  of  a  deceased 
daughter,  viz. :  Isaac  Rush,  Edward  Pennell,  Sarah  Ann  Pennell, 
who  married  David  Hartley,  and  Jane  Pennell.  In  the  year  1807, 
he  executed  a  will  bearing  date  the  15th  day  of  January,  in  that 
year,  by  which  he  devised  the  principal  part  of  his  estate  to  his  son 
Isaac  H.  Jones  and  his  children,  and  to  his  grandson  Isaac 
Rush  ;  and  reciting  that  his  son  John  C.  Jones  had  already  received 
from  him  a  full  share,  or  more,  of  his  moneys  and  estate,  and  had 
squandered  it  away,  he  bequeathed  to  him  the  sum  of  five  dollars, 
cash,  &c. 

On  the  13th  day  of  March  1826,  Isaac  Jones,  the  testator,  exe- 
cuted a  conveyance  to  Thomas  R.  Tunis  in  fee,  for  the  considera- 
tion of  $10,000,  expressed  in  the  deed,  of  all  his  real  estate  situate 
in  the  city  and  county  of  Philadelphia.  This  deed  was  absolute 
on  its  face. 

On  the  19th  day  of  May  1828,  Thomas  R.  Tunis  and  wife  exe- 
cuted a  reconveyance  of  the  same  property  to  Isaac  Jones  in  fee. 

The  will  of  1807  was  proved  in  the  office  of  the  register  for  the 
probate  of  wills  for  the  city  and  county  of  Philadelphia,  on  the  1st 
day  of  June  1830.  The  executors  therein  named  having  renounced, 
letters  of  administration  were  granted  to  John  C.  Jones,  and  Isaac 
II.  Jones.  John  C.  Jones  appealed  from  the  probate  of  the  will ; 
but  the  appeal  appears  to  have  been  withdrawn  in  December  1830. 
*iam  *This  ejectment  was  brought  in  the  District  Court  to  Sep- 
J  tember  term  1833.  The  sheriff  returned  "  summoned,"  as 
to  Jones,  Weyant  and  Moore,  and  nil  habet  as  to  Rush  ;  and  found 
twenty  other  persons  in  possession  as  terre-tenants,  who  under  the 
176 


1837.]  OF  PENNSYLVANIA.  180 

[Jones  v.  Hartley.  | 

provisions  of  the  Act  of  Assembly,  were  added  as  defendants.  One 
of  these  terre-tenants  was  a  Dr.  Matthews.  On  the  trial  of  the 
case,  before  Judge  Stroud,  in  January  1836,  the  defendant's  coun- 
sel offered  evidence  to  prove  a  republi cation  by  parol  of  the  will  of 
1807,  between  the  date  of  the  reconveyance  by  Jones  and  the  death 
of  the  testator;  which  evidence  the  learned  judge  refused  to  admit. 
The  defendant's  counsel  then  offered  to  prove  by  parol,  that  the 
conveyance  to  Tunis  was  not  absolute,  but  was  in  fact  made  in  part 
to  raise  a  certain  sum  of  money  to  pay  the  debts  of  Isaac  Jones, 
and  after  the  accomplishment  of  that  object,  to  reconvey  to  the 
grantor.  This  evidence  also  was  overruled,  and  a  verdict  passed 
for  the  plaintiffs. 

A  writ  of  error  was  taken  out ;  and  after  argument,  the  Supreme 
Court  decided  that  the  republication  of  the  will  might  be  proved 
by  parol ;  but  that  two  witnesses  were  necessary  to  the  proof,  and 
that  the  identity  of  the  instrument  must  be  established ;  but  that 
it  was  not  necessary  that  the  will  should  be  actually  present  at  the 
time  of  republication,  nor  that  the  subscribing  witnesses  should  prove 
the  republication ;  and  that  it  was  not  necessary,  that  the  declara- 
tion should  be  made  at  the  same  time  to  the  witnesses.  It  was  also 
held,  that  the  parol  evidence  offered  to  prove  that  the  conveyance 
to  Tunis  was  in  trust  for  the  grantor,  was  not  admissible.  See  2 
Whart.  103. 

A  venire  facias  de  novo  having  been  awarded,  the  cause  came  on 
again  for  trial,  before  Pettit,  president,  on  the  24th  of  February 
1837,  when  the  plaintiffs  counsel  gave  in  evidence  the  conveyance 
to  Tunis,  and  the  reconveyance,  and  proved  that  the  plaintiffs  were 
the  descendants  of  Isaac  Jones. 

The  defendant's  counsel  then  gave  in  evidence  the  will  executed 
in  1807,  the  renunciation  of  the  executors,  and  the  letters  of 
administration  granted  to  John  C.  Jones  and  Isaac  H.  Jones  ;  arid 
produced  several  witnesses  to  prove  declarations  of  the  testator 
relating,  as  was  alleged,  to  the  will  of  1807,  with  the  view  of  show- 
ing a  republication  of  it  after  the  reconveyance  by  Tunis. 

Witnesses  were  then  produced  on  the  part  of  the  plaintiffs  to 
rebut  this  evidence,  and  to  prove,  among  other  things,  that  a  new 
will  was  made  by  Isaac  Jones,  after  the  reconveyance  by  Tunis. 
It  is  not  material  to  this  report  to  state  further  the  evidence  of 
these  witnesses,  excepting  the  following  testimony  of  one  Nathan 
Bunker. 

"  I  knew  old  Isaac  Jones  ;  some  short  time  before  his  death  I 
had  *a  conversation  with  him  about  making  his  will.  It  r*-ioi 
was  between  the  loan  of  $20,000  from  an  insurance  office,  L 
of  which  I  was  a  director,  and  his  death.  He  called  on  me  and 
stated  that  he  had  solicited  Thomas  R.  Tunis  to  act  as  executor 
to  a  will  he  was  about  to  make  ;  that  Mr.  Tunis  consented,  on  con- 
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dition  that  I  should  be  with  him  ;  after  some  delay  I  consented  to 
act  with  Mr.  Tunis  as  executor.  I  am  unable  to  call  to  my  recol- 
lection all  that  he  said ;  he  spoke  much  of  his  intentions  ;  he  said 
what  disposition  he  intended  to  make  ;  he  said  he  was  an  old 
man,  and  desired  to  have  his  worldly  affairs  arranged,  and  consulted 
me  about  it.  I  recollect,  too,  his  referring  to  a  young  man,  a 
cooper,  who  was  then  working  for  us,  as  a  grandson.  He  spoke  of 
him  with  sympathetic  feeling,  and  perhaps  made  some  inquiry  as  to 
his  habits ;  as  far  as  I  know  it  was  favorable ;  I  think  the  young 
man  was  an  apprentice,  but  am  not  certain.  lie  spoke  of  his  pre- 
vious misfortunes,  his  paying  large  sums  for  his  son  John,  the  one 
at  the  salt  business  up  town,  a  long  while  before.  His  general 
views  consisted  with  my  notions  of  equity.  I  told  him  1  would 
not  act  on  any  other  will.  He  said  he  had  consulted  Thomas  R. 
Tunis,  whose  views  corresponded  with  mine  on  that  point.  I  never 
saw  the  old  gentleman  afterwards ;  he  said  then  he  would 
make  his  arrangements  accordingly.  When  I  heard  of  his 
death,  I  was  under  the  impression  he  had  made  a  will,  and  that 
I  was  an  executor,  but  heard  nothing  of  it ;  never  was  called  to 
act." 

The  learned  judge,  in  his  charge  to  the  jury,  after  mentioning 
the  circumstances  attending  the  conveyance,  and  the  reconveyance, 
stated  that  by  the  conveyance  of  1826  the  will  of  1807  was  re- 
voked, and  that  to  give  it  validity  again,  it  was  necessary  to  prove 
that  it  was  republished  by  the  testator  between  the  19th  of  May 
1828,  and  the  day  of  his  death.  He  then  stated  the  law  as  it  was 
laid  down  by  Judge  Sergeant  on  the  writ  of  error  in  this  case  as 
reported  in  2  Wharton's  Rep.  110.  He  then  remarked  in  sub- 
stance "  that  it  sometimes  occurs  that  a  jury  are  obliged  to  cut  a 
knot  which  they  cannot  untie.  This  may  be,  when  the  facts  are 
nearly  in  equipoise,  and  there  is  no  other  mode  of  settling  a  con- 
troversy. But  perhaps  a  contest  about  the  republication  of  a  re- 
voked will  does  not  present  such  a  case.  The  burthen  of  proof 
is  upon  the  party  asserting  the  republication.  If  the  evidence  be 
of  an  inconclusive  character ;  if  the  truth  be  involved  in  doubt  and 
obscurity ;  if  the  jury  do  not  see  their  way  clearly  and  satisfac- 
torily, the  law  of  the  land  furnishes  a  rule  for  the  government 
of  all  who  are  interested  ;  the  intestate  act,  which  has  been  deemed 
by  experienced  judges  (16  S.  &  R.  87)  as  making,  in  ordinary 
cases,  an  equal  and  just  distribution  of  estates  of  deceased  persons, 
may  then  relieve  the  jury  by  being  allowed  to  go  into  operation. 
The  language  of  the  Supreme  Court  is  as  follows  :  '  The  evidence 
*1821  ^°  establish  a  republication  ought  *to  be  clear  and  satisfac- 
*  tory  to  establish  the  intention  to  republish,  as  well  as  the 
identity  of  the  writing  referred  to.'  " 
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The  judge  then  summed  up  the  evidence  and  recapitulated  some 
of  the  main  arguments  of  the  counsel  on  both  sides. 

In  the  course  of  his  remarks  on  this  part  of  the  case,  he  said  in 
substance  as  follows :  "  It  has  been  argued  by  the  plaintiffs  coun- 
sel that  as  it  appears  from  Mr.  Bunker's  testimony,  that  Isaac 
Jones  intended  at  one  time  to  make  a  new  will,  so  it  may  be  inferred 
from  various  matters  in  evidence  that  he  did  so  after  the  reconvey- 
ance by  Mr.  Tunis ;  and  that  it  was  destroyed  or  lost  without  the 
consent  or  agency  of  the  maker  of  it,  and  that  he,  therefore,  died 
under  the  impression  that  such  a  new  will  existed,  and  that  the  will 
of  1807  was  fraudulently  preserved  and  produced  on  the  part  of 
the  defendants.  The  judge  referred  to  several  parts  of  the  testi- 
mony on  which  an  effort  had  been  made  to  sustain  the  argument. 
He  told  the  jury  that  they  would  decide  for  themselves  in  these 
matters,  as  in  regard  to  the  other  facts  of  the  case ;  he  said  he 
thought  they  were  entitled  to  consideration  ;  and  if  the  jury  adopted 
the  views  urged  by  the  plaintiffs  counsel  upon  this  subject,  there 
was  an  end  of  the  cause." 

The  judge  then  called  the  attention  of  the  jury  to  the  reply 
which  the  defendant's  counsel  had  made  on  this  point ;  recapitu- 
lated their  argument,  and  told  the  jury  it  was  for  them  to  deter- 
mine between  the  parties. 

The  judge  also  said  that  changes  in  the  estate  of  Mr.  Jones's  pro- 
perty and  of  his  family  from  1807  till  the  period  of  his  death, 
had  been  commented  on  by  the  counsel  on  both  sides,  in  aid  of 
their  causes  respectively.  The  judge  thought  them  as  the  coun- 
sel had  alleged  them  to  be,  proper  for  the  consideration  of  the 
jury,  in  connection  with  the  rest  of  the  cause,  and  that  it  was 
for  the  jury  to  decide  in  relation  to  them. 

Whereupon,  the  counsel  for  the  defendant  excepted  to  the  charge 
of  the  judge. 

The  judge  remarked,  that  as  he  was  not  aware  he  had  charged 
upon  the  law,  except  in  exact  obedience  to  the  directions  of  the 
Supreme  Court,  whose  opinion  he  had  read  to  the  jury,  he 
requested  the  exception  or  exceptions  to  be  stated. 

Whereupon,  the  counsel  for  the  defendant  stated  two  excep- 
tions : 

First.  To  so  much  of  the  charge  as  related  to  the  doubt  and 
*obscurity,   and    the   intestate  law,  and    to   all    that  the  r#-ioq 
judge  said  as  to  the  duty  and  power  of  the  jury  on  that  L 
head. 

Second.  So  much  of  the  charge  as  related  to  the  argument  of 
the  plaintiff's  counsel  concerning  the  making  by  Isaac  Jones 
of  a  new  will  after  his  conversation  with  Mr.  Bunker,  and  the 
destruction  or  loss  of  such  will ;  and  to  the  judge's  stating  to 
the  jury  that  he  thought  that  the  parts  of  the  testimony  on 
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which  an  effort  had  been  made  to  sustain  this  argument  were 
entitled  to  consideration  ;  and  that  if  the  jury  adopt  the  views 
urged  by  the  plaintiff's  counsel  upon  this  subject,  there  would 
be  an  end  to  the  cause. 

The  counsel  also  said,  that  while  they  stated  these  two  excep- 
tions under  the  request  of  the  judge,  they  claimed  and  reserved 
the  right  to  make  any  other  and  further  exception  to  the  whole 
or  any  part  of  the  said  charge. 

The  jury  found  for  the  plaintiffs,  and  the  defendant  took  a  writ 
of  error,  and  filed  the  following  assignments  of  error  : 

1.  That  it  does  not   appear  that   any  writ  issued  out  of  the 
court  below,  under  the  signature  of  the  prothonotary  and  seal  of 
said  court. 

2.  That  it  does  not  appear  (except  by  certain  docket  entries 
returned  with  the  record)  that  the  sheriff  of  the  said  city  and  county 
made  a  return  of  any  writ  between  said  parties. 

3.  That  the  writ  (if  any)  issued  in  the  court  below  without  a 
precipe,  signed  by  the  counsel  or  party. 

4.  That  a  declaration  was  filed  after  the  verdict  in  the  above  case 
without  the  consent  of,  or  notice  to,  the  counsel  of  the  said  plaintiffs 
in  error. 

5.  That  the  cause  was  tried  in  the  court  below  without  an  issue 
joined  between  the  parties. 

.  6.  That  a  verdict  was  had  and  a  judgment  thereon  entered, 
against  Caleb  B.  Matthews,  although  he  never  appeared  in  the  said 
court,  or  joined  issue  with  the  said  plaintiffs  below. 

7.  That  the  said  action  is  improperly  brought  —  in  this  that  the 
said  defendants  in  error  have  joined  therein  different  persons,  in 
possession  of  different  properties,  in  different  situations,  and  hold- 
ing under  different  titles,  in  the  same  writ. 

8.  That  the  verdict  and  judgment  thereon  are  irregular  and  ille- 
gal —  in  this  that  a  general  verdict  and  judgment  were  entered  in  the 
above  suit  against  different  persons,  in  possession  of  different  pro- 
perties, in  different  situations,  and  holding  under  different  titles. 


*184~l  '  tne  learned  judge  erred  in  charging  the  jury 

-•  that  "  It  sometimes  occurs  that  a  jury  are  obliged  to  cut 
a  knot  they  cannot  untie  ;  this  may  be,  when  the  facts  are  nearly 
in  equipoise,  and  there  is  no  other  mode  of  settling  a  controversy 
than  by  a  verdict  ;  but  perhaps  a  contest  about  the  republication 
of  a  revoked  will  does  not  present  such  a  case.  The  burthen  of 
proof  is  upon  the  party  asserting  the  republication.  If  the  evi- 
dence is  of  an  inconclusive  character;  if  the  truth  be  involved  in 
doubt  and  obscurity  ;  if  the  jury  do  not  see  their  way  clearly 
and  satisfactorily,  the  law  of  the  land  furnishes  a  rule  for  the 
government  of  all  who  are  interested.  The  intestate  act,  which 
has  been  deemed  by  experienced  judges  (16  S.  &  R.  87)  as  making 
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in  ordinary  cases  an  equal  and  just  distribution  of  the  estate  of 
deceased  persons  may  then  relieve  the  jury,  by  being  allowed  to  go 
into  operation." 

10.  The  learned  judge  erred  in  charging  the  jury:  "It  has 
been  argued  by  the  plaintiffs'  counsel  that  as  it  appears  by  Mr. 
Bunker's  testimony,  that  Isaac  Jones  intended  at  one  time  to  make 
a  new  will,  so  it  may  be  inferred  from  various  matters  in  evidence 
that  he  did  so  after  the  reconveyance  by  Mr.  Tunis,  and  that  it  was 
destroyed  or  lost  without  the  consent  or  agency  of  the  maker  of  it, 
and  that  he  therefore  died  under  the  impression  that  such  a  new 
will  existed,  and  that  the  will  of  1807  was  fraudulently  preserved 
and  produced.  That  the  jury  would  decide  for  themselves  in  regard 
to  these  matters,  as  in  regard  to  the  other  facts  of  the  cause. 
That  they  were  entitled  to  consideration  ;  and  that  if  the  jury 
adopted  the  views  urged  by  the  plaintiffs'  counsel  upon  this  subject, 
there  was  an  end  of  the  cause." 

Mr.  St.  Gr.  T.  Campbell,  for  the  plaintiffs  in  error,  did  not  insist 
on  the  first  five  assignments  of  error. 

On  the  sixth  error  he  argued,  that  the  record  did  not  show  an 
appearance  by  or  for  Dr.  Matthews  ;  and,  therefore,  that  there  was 
a  mistrial. 

The  seventh  error  was  given  up. 

On  the  eighth  error,  he  contended,  that  the  verdict  and  judg- 
ment should  have  been  entered  against  the  several  defendants 
according  to  their  respective  interests ;  and  upon  this  point  cited 
Duer  v.  Boyd,  1  S.  &  R.  211 ;  White  v.  Pickering,  12  Id.  435  ; 
Jackson  v.  Hazen,  2  Johns.  Rep.  438 ;  Jackson  v.  Woods,  5  Id. 
278  ;  Jackson  v.  Scovill,  5  Wend.  96 ;  Jackson  v.  Andrews,  7  Id. 
157  ;  Jackson  v.  Lyons,  18  Johns.  398 ;  Bayard  v.  Colefax,  4 
Wash.  C.  C.  R.  38 ;  Seward  v.  Jackson,  8  Cowen  426  ;  Doe  v. 
Butler,  3  Wend.  149. 

On  the  tenth  error,  he  cited  Whitehill  v.  Wilson,  3  P.  &  W. 
*405  :  that  it  is  erroneous  to  leave  a  fact  to  the  jury,  with-  r*ioc 
out  some  evidence  of  it. 

Mr.  Rcuule,  on  the  same  side,  cited  Denton  v.  Noyes,  6  Johns. 
Rep.  296 ;  Campbell  v.  Kent,  3  P.  &  W.  72 ;  Compher  v.  Ana- 
wait,  2  Watts  493  :  Lyon  v.  Waldron,  13  S.  &  R.  164,  in  refer- 
ence to  the  sixth  error. 

Mr.  0.  Ingersoll  (with  whom  was  Mr.  Budd],  was  told  by  the 
court,  that  he  need  not  speak  to  any  of  the  exceptions  except  the 
tenth  ;  on  which  point  he  referred  to  certain  passages  of  the  tes- 
timony given  on  the  trial  to  prove  that  there  was  sufficient 
evidence  of  a  new  will  to  go  to  the  jury. 
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Mr.  Rawh  in  reply  observed,  that  whatever  might  oe  bis  own 
opinion  of  the  regularity  of  a  judgment  entered  in  a  case,  the 
record  of  which  showed  neither  precipe  nor  writ  under  the  seal  of 
the  court,  and  did  not  account  for  their  absence,  defects  which  it 
appeared  to  him  were  not  cured  by  appearance,  or  of  sweeping  into 
one  ejectment  nine  distinct  pieces  of  land,  lying  in  different  places, 
and  held  under  different  titles  by  different  persons,  a  proceeding 
unprecedented  even  under  the  old  form  of  ejectment,  and  which  he 
thought,  in  direct  opposition  both  to  the  letter  and  the  spirit  of  the 
act  of  the  21st  of  March  1806  ;  yet  his  reluctance  to  press  points 
upon  which  the  court  appeared  to  have  formed  a  decided  opinion, 
would  prevent  him  from  arguing  the  errors  assigned  on  the  record 
which  relates  to  these  matters. 

He  contended,  however,  that  if  a  joint  action  of  ejectment  could 
be  maintained  against  several  defendants  holding  several  properties, 
by  several  possessions,  the  judgment  must  be  entered  against  each, 
in  respect  of  the  land  of  which  he  is  in  possession,  and  that  a  joint 
judgment  is  erroneous.  As  to  what  was  the  nature  of  the  pos- 
session in  this  case  the  record  furnishes  no  light.  The  only  evi- 
dence of  a  return,  is  to  be  found  in  the  docket  entries,  from  which 
the  absurd  inference  must  be  drawn,  that  all  the  twenty-five  de- 
fendants were  jointly  in  possession  of  each  and  every  piece  of  pro- 
perty for  which  the  ejectment  was  brought.  But  that  these  sepa- 
rate properties  were  the  subjects  of  separate  possession,  is  proved 
by  the  agreement  of  counsel  of  the  18th  of  February  1837.  It  is 
thus  clear,  that  Ridgway  and  the  other  defendants  named  in  the 
agreement,  held  by  separate  possessions,  and  if  so,  the  other  defend- 
ants must  have  held  in  the  same  manner ;  at  least  their  possessions 
must  have  been  distinct  from  those  of  Ridgway  and  others.  Never- 
theless, a  general  judgment  has  been  entered,  which  extends  to  all 
the  property  for  which  the  ejectment  was  brought,  except  that  in 
the  possession  of  the  commissioners  erf  the  public  schools,  a  de- 
scription of  which  was  placed  upon  the  record  and  judgment 
entered  in  their  favor  accordingly.  It  is  true,  that  by  the  agree- 
*-iofi-i  ment  of  counsel,  judgment  is  entered  in  favor  *of  Ridgway 
*  and  others,  "  and  the  lands  and  tenements  owned  by  them 
or  in  their  possession ;"  yet  those  lands  and  tenements  are  not 
described,  nor  in  any  manner  discriminated  from  the  general  mass 
for  which  the  ejectment  is  brought.  The  consequence  is,  that 
although  these  individuals  are  exempted  from  responsibility  for 
mesne  profits  and  for  costs,  the  plaintiffs  have  recovered  all  the 
lands  and  tenements  embraced  by  their  writ,  except  those  belong- 
ing to  the  public  schools.  The  irregularity  of  such  a  judgment  is 
conclusively  proved  by  the  cases  of  Jackson  ex  dem.  Murray  v. 
Haven,  2  Johns.  R.  438 ;  Jackson  ex  dem.  Haines  v.  Woods,  5 
Id.  278  ;  Lessee  of  Bayard  v.  Colefax,  4  Wash.  C.  C.  R.  38. 
182 


1837.]  OF  PENNSYLVANIA.  ISO 

[Jones  v.  Hartley] 

The  judgment  against  Dr.  Matthews  is  clearly  wrong,  for  he 
never  appeared ;  and  when  a  defendant  makes  default  in  appear- 
ance the  mode  of  obtaining  judgment  is  that  pointed  out  in  the 
Act  of  Assembly,  and  not  by  verdict.  If,  as  is  alleged,  Mr.  Dal- 
las appeared  for  him,  and  did  so  without  authority,  perhaps  the 
remedy  would  be  elsewhere ;  though  the  power  of  an  attorney  to 
bind  his  assumed  client  without  authority,  seems  to  have  been  a 
good  deal  limited  by  the  cases  of  Denton  v.  Noyes,  6  Johns  R. 
296 ;  Campbell  v.  Kent,  3  P.  &.  W.  72  ;  Compher  v.  Anawalt, 
2  Watts  493.  It  is  said  that  in  Pennsylvania,  an  appearance 
is  effected  by  an  attorney  writing  his  name  on  the  docket  opposite 
that  of  the  defendant.  This  practice,  however,  seems  to  have  been 
in  some  degree  restrained  by  the  case  of  Lyon  v.  Waldron,  13  S. 
&  R.  164.  But  it  never  has  been  said  or  pretended,  that  an 
appearance  is  effected  by  even  an  attorney's  writing  the  name  of 
the  defendant  on  the  margin  of  the  docket.  Now  the  record  before 
the  court  shows  nothing  more  than  the  single  word  "  Matthews," 
written  on  the  margin  of  the  docket.  Who  wrote  it?  No  one  knows. 
Certainly  not  Mr.  Dallas  nor  any  one  by  his  authority,  nor  the  pro- 
thonotary,  nor  any  of  his  clerks,  so  far  as  can  be  ascertained.  For 
what  purpose  was  it  written  ?  If  as  an  appearance,  by  whom  ?  Cer- 
tainly not  by  Dr.  Matthews  in  propria  persona,  for  no  one  ever  heard 
of  such  an  appearance  being  so  entered.  It  is  not  pretended  that 
his  name  was  written  by  himself ;  and  if  any  one  else  wrote  it,  with- 
out his  authority,  it  is  not  an  appearance  in  propria  persona.  If  it  be 
said,  it  was  an  appearance  by  attorney,  the  question  arises  by  what 
attorney  ?  The  name  is  not  connected  with  that  of  Mr.  Dallas  ;  it 
stands  upon  the  docket  independent  and  isolated,  and  has  no  more 
to  do  with  that  gentleman  than  it  has  with  the  other  three  attor- 
neys whose  names  are  on  the  record.  If  an  attorney  enters  an 
appearance  for  a  defendant  without  authority,  he  is  liable  in  dam- 
ages ;  but  to  which  of  the  four  attorneys  is  Dr.  Matthews  to  look 
for  redress  ?  Even  under  the  loose  practice  of  Pennsylvania,  what 
appears  on  this  record  cannot  be  called  an  appearance  for  Dr. 
Matthews,  in  consequence  of  which  he  is  to  lose  the  land  for  which 
he  has  paid,  without  an  opportunity  of  showing  that  the  plain- 
tiffs who  seek  to  deprive  him  of  it,  have  already  received  the  price 
of  it. 

*Two  points  remain  to  be  noticed,  both  of  which  are  in  r*-ioj 
the  charge.  The  will  had  been  technically  revoked  by  a  *- 
conveyance  and  reconveyance  of  the  lands  devised  (Hartley  v.  Jones, 
2  Whart.  103)  and  the  question  was  whether  it  had  been  republished. 
The  fact  of  republication  had  been  proved  by  several  witnesses,  and 
was  not  contradicted.  The  judge  mingled  this  question  with  that 
of  an  alleged  suppression  of  a  subsequent  will,  and  then  charged  as 
is  stated  in  the  ninth  specification  of  error.  The  jury  were  in  effect 
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told  that  they  were  not  bound  to  solve  difficulties,  but  that  where 
they  arise,  they  may  save  themselves  trouble  by  deciding  against 
the  will.  Juries  are  sworn  to  render  a  true  verdict  according  to 
the  evidence ;  and  the  judge  who  instructs  them  that  they  may 
relieve  themselves  from  the  trouble  of  weighing  evidence,  by  adopt- 
ing the  notion  that  the  intestate  law  makes  a  better  will  for  a  man 
than  he  can  make  for  himself,  errs  as  much  as  he  who  instructs 
them  that  they  may  toss  up  for  their  verdict. 

The  tenth  specification  of  error,  he  contended,  could  not  be  over- 
ruled without  overturning  all  that  had  heretofore  been  considered 
as  law.  To  leave  it  to  a  jury  to  infer  a  fact  without  any  such  evi- 
dences as  the  law  recognises  as  competent  to  the  establishment  of 
such  fact,  is  error.  Whitehill  v.  Wilson,  3  P.  &  W.  405.  Such 
is  the  error  now  complained  of.  The  theory  of  the  counsel  of  the 
plaintiffs  below  (as  he  has  appropriately  termed  it)  which  was  sub- 
mitted by  the  judge  to  the  jury,  consisted  of  two  propositions.  1st. 
That  Isaac  Jones  had  actually  made  another  will,  after  that  of 
1807.  2d.  That  this  subsequent  will  was  lost  or  destroyed  with- 
out the  agency  or  consent  of  the  maker,  and  the  former  will  fraudu- 
lently preserved  and  set  up.  It  ought  to  be  conceded  that  a  fraud 
of  so  atrocious  a  character,  is  not  to  be  presumed.  Still  less  should 
the  existence  of  a  will  be  first  presumed  in  order  to  let  in  a  pre- 
sumption that  it  had  been  fraudulently  suppressed.  Spoliation  of 
a  will  is  never  to  be  presumed.  Clark  v.  Morton,  5  Rawle  243. 
But  before  there  is  room  even  for  a  presumption  of  spoliation,  the 
existence  of  a  will  must  be  proved  by  competent  evidence.  The 
defendants  below  set  out  with  a  will  regularly  executed  in  1807, 
and  duly  proved,  which  is  something.  Miller  v.  Carothers,  6  S. 
&  R.  215.  And  not  only  this,  but  they  have  the  solemn  recogni- 
tion of  this  instrument  as  the  will  of  his  father,  by  John  C.  Jones, 
the  principal  plaintiff.  It  is  said  that  this  will  has  been  annulled 
by  a  subsequent  one.  None  has  been  produced ;  and  no  witness 
has  ever  seen  a  subsequent  will.  What  evidence  does  the  law 
consider  insufficient  for  this  purpose  ?  A  will  cannot  be  revoked 
by  parol.  Boudinot  v.  Bradford,  2  Yeates  170 ;  Lawson  v.  Mor- 
rison, 2  Dall.  289.  Nor  is  the  change  in  the  condition  of  the  tes- 
tator's estate  a  revocation.  Wogan  v.  Small,  11  S.  &  R.  141. 
Nor  is  the  making  a  second  will,  when  the  first  is  found  in  the  tes- 
tator's possession,  and  the  second  cannot  be  found,  a  revocation  of 
*188T  ^e  ^rs^'  Lawson  v.  Morrison,  2  Dall.  *286.  Declara- 
^  tions  by  devisees  tending  to  overthrow  a  will  are  not  admis- 
sible ;  aliter  when  made  by  a  sole  devisee.  Bovard  v.  Wallace,  4 
S.  &  R.  499.  So  where  a  man  retains  a  will  which  he  has  had 
an  opportunity  to  revoke,  it  is  a  strong  presumption  that  he  means 
it  to  stand ;  even  where  originally  obtained  by  fraud.  Irish  v. 
Smith,  8  S.  &  R.  573.  But  in  the  case  of  Clark  v.  Morton,  5 
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Rawle  235,  the  whole  law  on  this  subject  is  laid  down,  and  the 
doctrine  contended  for  on  behalf  of  the  present  plaintiffs  in 
error,  carried  much  further  than  the  circumstances  of  this  case 
require.  A  case  analogous  to  this  is  hypothetically  put  by  the 
judge  who  delivered  the  opinion  of  the  court  in  page  243,  and  de- 
nned in  strong  colors  to  show  the  alarming  consequences  which 
might  flow  from  permitting  the  declarations  of  a  testator,  that  he 
had  made  a  subsequent  will  to  revoke  an  earlier  one  which  had  been 
proved.  The  law  being  thus  clear  that  to  establish  the  existence 
of  an  alleged  will,  revoking  a  former  one,  the  declarations  of  the 
testator  and  of  devisees  are  incompetent  evidence  in  the  absence  of 
the  corpus  of  the  alleged  will,  or  of  evidence  that  it  has  been  seen 
by  witnesses,  no  matter  what  imputations  of  fraud  may  be  cast  on 
those  who  oppose  it ;  the  next  inquiry  is,  what  evidence  does  this 
record  exhibit  ?  The  only  evidence  on  the  subject  consists  of  decla- 
rations of  the  loosest  kind  by  Isaac  Jones,  the  testator,  and  Isaac 
H.  Jones,  one  of  the  devisees  in  the  will  of  1807.  The  declarations 
of  the  former  were  to  Nathan  Bunker,  that  he  intended  to  make 
another  will ;  to  John  Nutt,  that  he  had  made  a  provision  for  his 
grandchildren ;  and  to  Jane  Pennell,  that  he  had  made  a  will  in 
favor  of  the  Pennells.  The  declarations  of  Isaac  H.  Jones  were 
to  Peter  Meyer  and  Adam  Britz,  that  his  father  had  made  several 
wills.  The  soundness  of  the  reasons  given  by  Judge  Kennedy  in 
5  Rawle  242,  referring  to  the  opinion  of  Lord  Erskine,  why  such 
declarations  should  have  no  effect  upon  a  will  which  has  been  proved, 
is  strongly  exemplified  in  this  case.  It  is  of  no  importance  that 
the  evidence  was  not  objected  to  on  the  trial.  The  question  was 
not  on  its  admissibility,  but  on  the  effects  of  it  after  it  had  been 
received.  In  Reynolds  v.  Reynolds,  16  S.  &  R.  82,  there  was  pos- 
itive proof  by  one  witness,  of  the  execution  of  the  alleged  will, 
and  strong  declarations  of  the  supposed  testator  proved  by  several 
others,  that  he  had  made  a  will.  There  was  no  objection  to  the 
admission  of  the  evidence,  but  the  question  was  on  its  effect,  and  it 
was  held  that  they  amounted  to  nothing,  unless  they  referred  to  the 
particular  paper  in  question. 

If  no  second  will  is  proved  to  have  existed,  none  could  have  been 
carried  off  or  destroyed.  But  the  court  below  permitted  the  jury 
first  to  presume  the  existence  of  a  will,  and  then  to  presume  that 
it  had  been  fraudulently  destroyed,  in  the  absence  of  all  evidence 
on  the  subject.  The  only  evidence  which  can  be  supposed  to 
bear  upon  this  point  is  that  of  a  single  witness  who  swears  that 
on  the  *night  Isaac  Jones  died,  he  saw  one  of  the  defend-  r-^-i  on 
ants  below  put  into  his  pocket  some  papers  wrapped  up  in  *• 
a  silk  handkerchief,  without  the  slightest  proof  of  what  these  papers 
were. 
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The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — This  was  an  ejectment  for  houses,  lots,  &c.,  in 
the  city  and  county  of  Philadelphia  ;  of  which  a  particular  descrip- 
tion is  not  necessary.  The  writ  was  served  on  the  present  plain- 
tiffs in  error,  who  were  the  defendants  named  in  the  writ ;  and  also 
on  sundry  other  persons  who  occupied  the  houses,  and  whose  names 
the  sheriff  returned  as  being  in  possession  ;  this  was  under  our  Act 
of  Assembly. 

Clearly,  if  we  are  to  judge  from  the  testimony  now  brought 
before  us,  and  from  the  argument  of  this  case  when  formerly  in 
this  court,  the  object  of  the  plaintiffs  and  defendants  was  to  try 
in  this  ejectment,  whether  Isaac  Jones,  through  whom  all  par- 
ties claimed,  either  as  children  or  grandchildren  and  heirs  or 
devisees,  died  having  made  a  will,  or  died  intestate.  The  per- 
sons in  possession  and  on  whom,  as  such,  the  writ  was  served, 
all  appeared  by  several  counsel ;  and  all  joined  in  one  plea  of  not 
guilty. 

Since  the  record  was  returned,  a  certiorari  was  asked  and  ob- 
tained, among  other  things,  to  ascertain  whether  there  was  an  appear- 
ance and  plea  for  Dr.  Matthews,  one  of  the  persons  on  whom  the 
sheriff  served  the  writ,  as  being  in  possession  of  one  of  the  houses. 
The  return  shows  that  counsel  appeared  for  him  by  name ;  this 
disposes  of  the  sixth  error  assigned.  We  cannot  go  contrary  to  the 
record  returned ;  nor  look  at  the  affidavits  filed  on  that  collateral 
point,  which  seems  only  to  have  been  made  since  the  judgment  in 
the  court  below. 

The  first  five  matters  assigned  as  errors  have  not  been  insisted 
on,  and  ought  not  to  have  been  assigned  as  errors.  When  the 
cause  was  in  this  court  last  year,  none  of  these  matters  were 
alleged  ;  and  we  have  great  reason  to  believe  that  the  writ  in  due 
form,  with  the  return  endorsed  thereon,  and  the  description  of 
the  property,  here  called  a  declaration,  all  formed  a  part  of  the 
record  ;  when  this  writ  of  error  was  put  into  the  lower  court, 
they  were  not  to  be  found.  The  counsel  filed  a  new  description, 
before  or  after  the  verdict ;  and  it  matters  not  which.  Unless 
where  a  special  plea  is  drawn  by  counsel  and  filed,  the  plea,  as  in 
this  case,  is  entered  on  the  docket:  which  docket  is  for  many 
purposes  the  record  in  this  state.  See  Black  v.  Dobson,  11  S.  & 
R.  94.1 

In  some  cases  the  precipe  may  be  material ;  a  mistake  of  the 
prothonotary  made  in  drawing  the  writ  may  be  amended  by  it ; 
or  the  date  of  issuing  the  writ  may  in  some  cases  be  ascertained  by 
the  date  of  the  precipe.  It  is  not  usually  returned  as  part  of  the 
*1Q01  *recorc^  an<i  I  doubt  whether  it  is  ever  so,  unless  when 
J  brought  up  on  certiorari ;  or  where  it  has  been  referred  to 

||  »  See  Meyer  r.  Verner,  10  W.  N.  C.  138  (C.  P.)|| 
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and  read  in  the  Common  Pleas,  for  some  purpose.  It  is  not  attached 
to  half  the  records  sent  up  to  this  court. 

As  to  there  being  no  issue,  after  not  guilty  pleaded,  which  is  the 
general  issue ;  adding  the  similiter  is  merely  form.  It  has,  how- 
ever, been  decided  in  this  court,  in  New  York,  in  Massachusetts, 
and  in  England,  that  if  parties  will  go  to  trial  on  a  declaration  and 
plea,  and  I  may  add,  in  some  cases,  without  a  plea,  neither  party 
will  be  suffered  to  object  to  this  on  a  writ  of  error ;  and  especially 
after  a  former  writ  of  error  and  a  second  trial  in  the  court  below 
on  a  record  in  the  same  state ;  no  objection  having  been  then  made. 
Where  any  writ  or  return  is  lost,  the  docket  entry  is  the  next  proof 
of  its  former  existence,  and,  as  far  as  it  goes,  of  its  contents ;  and 
after  a  former  writ  of  error,  and  decision  on  all  points  to  which 
there  was  any  objection,  we  will  assuredly  assume  that  the  parts  of 
the  record  to  which  no  objection  was  then  taken,  were  regular,  and 
in  every  respect  legal,  and  not  reverse,  now  that  they  are  lost,  on  a 
supposition  that  they  were  defective. 

The  seventh  and  eighth  errors  assigned  are,  that  the  writ  and 
issues  and  verdict  and  judgment  are  jointly  against  different  per- 
sons, holding  under  different  titles,  several  properties  situated  not 
contiguous  to  each  other. 

One  sufficient  answer  to  this  is,  that  we  have  no  evidence  that 
the  facts  are  so.  No  evidence  of  title  in  the  defendants  appears, 
except  by  the  paper  called  the  will  of  Isaac  Jones.  If  the  jury, 
under  the  direction  of  the  court,  had  found  that  paper  to  be  the  will 
of  Jones,  the  plaintiffs  had  no  claim ;  if  it  was  not  his  will,  the 
right  of  the  plaintiffs  to  their  parts  of  each  property,  as  heirs,  could 
not  be  disputed.  And  from  the  evidence  given,  and  from  another 
part  of  the  record,  it  appears,  that  the  attention  of  the  court  below 
was  not  called  to  the  subject-matter  of  these  exceptions.  Perhaps 
I  might  say,  that  the  exceptions  were  so  few,  and  so  entirely  out  of 
view,  as  that  both  court  and  jury  were  told  there  was  no  other 
question  than  whether  the  paper  of  1807  was  republished  after 
1828. 

Isaac  Jones,  on  the  13th  of  March  1826,  had  conveyed  all  his 
lands  and  tenements  in  this  state  to  Thomas  R.  Tunis  in  fee.  Mr. 
Tunis  sold  certain  of  those  lands  and  paid  off  the  debts  of  Jones, 
and  in  1828  reconveyed  the  residue  to  Jones.  By  mistake,  it  would 
seem,  this  ejectment  was  brought  for  the  lands  sold  by  Tunis,  as 
well  as  the  lands  reconveyed  to  Jones,  and  of  which  Jones  died 
seised.  After  the  verdict,  which  was  general,  for  the  plaintiffs,  the 
following  agreement  was  put  on  the  docket : 

"  The  verdict  having  been  entered  in  the  above  case,  by  mistake, 
as  far  as  relates  to  Jacob  Ridgway,  Thomas  Coates,  and  seven 
others  (naming  them)  and  the  lands  and  tenements  owned  or  in 
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*lQ~n  *t^ie'r  possession,  it  is  agreed,  that  the  said  verdict  shall  be 
-"  so  altered  and  amended,  and  the  judgments  entered  thereon, 
as  to  be  entered  for  the  defendants  last  named  ;  this  agreement  not 
to  prejudice  the  rights  of  any  of  the  other  parties,  plaintiffs  or 
defendants."  Signed  by  the  counsel  of  both  parties. 

Taking  then,  this  into  view,  together  with  the  fact,  that  no  evi- 
dence was  given  of  any  other  title  in  the  defendants,  than  the  will, 
and  the  court  were  not  asked  to  charge  on  any  other  subject,  so  far 
as  we  can  see,  it  would  be  most  unreasonable  in  this  court  to  receive 
the  statement  of  counsel  as  evidence  that  the  defendants  held  dif- 
ferent and  distinct  titles  ;  and  to  reverse  for  what  was  never  brought 
to  the  view  of  the  District  Court. 

But  is  there  any  error,  if  the  defendants  held  by  different  titles? 
The  plaintiffs  are  not  bound  to  know  how  the  defendants  hold.  We 
have  been  referred  to  the  practice  of  other  courts.  In  all  the  cases 
referred  to,  the  objections  were  made  at  the  trial,  and  came  up  on 
a  case  stated.  We  have  a  practice  on  this  subject,  long  and  well 
settled  by  our  predecessors  at  nisi  prius  and  in  bane.  A  defendant 
in  ejectment  may  take  defence  for  a  part  only  of  the  land  claimed 
by  the  plaintiff;  but  if  he  has  taken  a  general  defence,  and  entered 
into  the  common  rule,  he  cannot,  at  the  trial,  confess  lease,  entry 
and  ouster  for  part  only  of  the  tenements  laid  in  the  declaration, 
but  must  confess  for  the  whole.  Wilson  v.  Campbell,  1  Dall.  126. 
And  if  a  defendant  takes  a  special  defence  for  part  only,  and 
another  tenant  who  had  taken  defence  for  the  residue  gives  it  up  on 
the  trial,  the  first,  who  had  excluded  it  will  not  be  permitted  to 
defend  or  show  title  as  to  it.  3  Yeates  169.  Both  these  cases 
decide  principles  calculated  to  produce  a  fair  trial,  and  to  prevent 
surprise.1 

Though  a  plaintiff  cannot  compel  defendants  having  several 
interests  in  different  property,  to  submit  to  a  joint  trial,  yet  de- 
fendants may  conclude  themselves  by  their  own  act  in  pleading 
jointly ;  yet  each  may  show  title  to  all  or  part,  and  both  or  either 
may  recover  his  costs  in  case  of  success.  4  Yeates  134,  &c.  It 
is  expressly  said  in  White  v.  Pickering,  12  S.  &  R.  435,  that  an 
ejectment  may  be  brought  against  several  defendants  having  sepa- 
rate titles,  who  may  defend  themselves  separately,  on  their  respect- 
ive titles.  In  this  case,  the  defendants  pleaded  jointly,  and  gave 
in  evidence  a  paper  purporting  to  be  a  will,  which  if  found  to  be  a 
valid  will,  defeated  the  claim  of  the  plaintiffs  to  all ;  and  they 
showed  no  separate  defence  or  title,  nor  asked  for  a  separate  trial. 

Two  objections  are  assigned  to  the  charge.  The  first  has  not 
been  much  urged,  -•ij'his  court  had  decided,  that  the  conveyance 
by  Isaac  Jones  to  Tunis  in  1826,  and  reconveyance  in  1828,  were 

1  See  1  Harris  435  ;  7  Wright  525 ;  1  P.  F.  Smith  218. 
188 


1837.]  OF  PENNSYLVANIA.  191 

[Jones  v.  Hartley.] 

a  revocation  of  the  will  of  1807.  The  judge  remarked,  that  tes- 
timony may  be  so  equally  poised,  as  to  occasion  difficulty ;  and  he 
*read  the  opinion  of  this  court  on  the  former  writ  of  error,  r-#..  Q^ 
in  which  it  is  said,  that  the  evidence  to  establish  a  republi- 
cation  ought  to  be  clear  and  satisfactory  to  establish  the  intention 
to  republish,  as  well  as  the  identity  of  the  writing  referred  to  ;  and 
something  was  said  of  the  law  making  an  equal  and  just  dis- 
tribution of  an  estate,  where  there  is  no  will.  The  paper-book 
then  says,  "the  judge  then  summed  up  the  evidence  and  recapitu- 
lated some  of  the  main  arguments  of  the  counsel  on  both  sides. 
In  the  course  of  the  remarks  on  this  part  of  the  case,  he  said,  in 
substance,  as  follows  :  '  It  has  been  argued  by  the  plaintiff's  coun- 
sel, that  as  it  appears  from  Mr.  Bunker's  testimony,  that  Isaac 
Jones  intended  at  one  time  to  make  a  new  will,  so  it  may  be  in- 
ferred from  various  matters  in  evidence,  that  he  did  so  after  the 
reconveyance  by  Tunis,  and  that  it  was  destroyed  or  lost  without 
the  consent  or  agency  of  the  maker  of  it ;  and  that  he  died  under 
the  impression  that  such  a  new  will  existed  ;  and  that  the  will  of 
1807  Avas  fraudulently  preserved  and  produced  on  the  part  of  the 
defendants.  The  judge  referred  to  several  parts  of  the  testimony, 
on  which  an  effort  had  been  made  to  sustain  this  argument ;  and 
told  the  jury  they  would  decide  for  themselves  as  to  these  matters, 
as  in  regard  to  the  other  facts  of  the  case  ;  for  he  said  they  were 
entitled  to  consideration  ;  and  if  the  jury  adopted  the  views  of  the 
plaintiffs'  counsel,  upon  this  subject,  there  was  an  end  of  the  cause.' 
The  judge  then  called  the  jury's  attention  to  the  reply  which  the 
defendants'  counsel  had  made  on  this  point,  recapitulated  their 
arguments,  and  told  the  jury  it  was  for  them  to  determine  between 
the  parties."  The  objection  is  to  that  part  of  the  charge  which 
relates  to  the  plaintiffs'  facts  and  arguments ;  and  this  is  selected 
as  error ;  but  the  last  part,  which  states  that  he  referred  to  the 
plaintiffs'  facts  and  arguments,  is  not  brought  to  our  notice.  Now 
if  the  first  was  objectionable  alone,  it  is  certainly  not  so  when 
taken  in  connection  with  what  immediately  followed. 

The  counsel  have  cited  and  relied  on  what  was  said  in  Clark  v. 
Morton,  5  S.  &  R.  235.  It  will  be  seen,  that  the  object  of  the 
party  in  that  case  was  to  prove,  that  a  will  was  made  ;  to  prove  the 
disposition  of  property  made  by  it ;  and  the  names  of  the  devisees ; 
and  all  this  by  parol — no  person  having  ever  seen  a  written  will. 
Very  different  is  the  object  in  the  present  case.  The  will  of  1807 
was  not  present  when  any  of  the  declarations  which  are  alleged  as 
republication  were  used  ;  it  is  very  questionable,  whether  some  of 
those  declarations  could  be  referred  with  certainty  to  the  paper 
before  the  court.  The  plaintiffs  offered  evidence  tending  to  show, 
that  other  wills  had  been  made  subsequent  to  that  of  1807  ;  to 
show  that  when,  in  his  latter  days,  the  testator  mentioned  his  will 
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and  the  disposition  of  his  property,  it  was  entirely  different  from 
that  in  the  paper  produced  ;  and  that  with  this  paper  in  the  power 
and  possession  of  the  defendants,  two  of  them  had  sworn  there  was 
no  will,  and  had  taken  letters  of  administration  as  in  a  case  of 
*iqo-i  intestacy  ;  *all  this,  not  to  set  up  another  will,  and  claim 
'  under  it,  but  to  satisfy  the  court  and  jury,  that  the  expres- 
sions relied  on  as  a  republication  of  the  will  of  1807,  did  not  apply, 
and  ought  not  to  be  applied  to  that  paper,  but  to  some  other  and 
subsequent  will,  which,  somehow  does  not  appear. 
The  judgment  is  affirmed. 

Judgment  affirmed. 

Cited  in  note,  5  Wharton  321. 

Cited  by  the  Court,  14  Wright  474. 

||  Cited  by  Counsel,  3  W.  N.  C.  440. || 

jj  As  to  whether  a  will  of  lands  can  be  republished  by  parol,  see  Act  8 
April  1833,  g  13,  Purd.  Dig.  (ed.  1873),  1476,  pi.  16,  note  (o):  Rankin  v. 
Rankin,  5  W.  N.  C.  127  (C.  P.)|| 


[PHILADELPHIA,  FEBRUARY  7, 1838.J 

Warner  against  Caulk. 

IN   ERROR. 

Where  a  lessor  has  covenanted  to  make  certain  repairs  and  improvements 
in  the  demised  premises,  and  has  failed  to  perform  his  covenant,  the  tenant 
is  entitled  in  replevin  to  such  defalcation  or  reduction  from  the  amount  of 
the  rent  due  as  is  equal  to  the  proportionate  part  of  the  damages  for  the 
year  ;  but  he  is  not  entitled  to  a  deductiou  of  the  whole  amount  of  the  dam- 
age which  he  has  sustained :  Therefore,  where  the  goods  of  the  tenant 
were  distrained  for  the  third  quarter's  rent,  it  was  held,  that  he  could 
not  deduct  the  damages  which  he  had  sustained  during  the  quarters  pre- 
ceding. 

THIS  was  a  writ  of  error  to  the  District  Court  for  the  City  and 
County  of  Philadelphia. 

In  the  court  below  John  Warner  brought  an  action  of  replevin 
against  Oliver  Caulk. 

The  defendant  avowed  the  taking,  on  a  distress  for  one  quarter's 
rent,  amounting  to  $287. nO,  due  on  the  27th  day  of  December 
1834,  on  a  demise  of  the  premises  made  by  him  to  the  plaintiff  at 
a  certain  rent,  payable  quarterly  ;  the  first  quarter's  rent  having 
been  payable  on  the  27th  of  June  1834;  and  the  rent  distrained 
for  being  that  of  the  third  quarter. 

The  plaintiff  pleaded  specially  to  this  avowry,  among  other 
things,  as  follows,  viz. : — "  That  in  and  by  the  agreement  of  demise, 
under  and  by  virtue  of  which  the  said  John  occupied  the  said  pre- 
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mises  in  *the  said  avowry  mentioned,  and  under  and  by  r*-iqi 
virtue  whereof  the  said  Oliver  claims  the  said  rent  in  the  *- 
said  avowry  mentioned,  it  was  agreed  by  the  said  Oliver  to  and 
with  the  said  John,  in  consideration,  on  the  part  of  the  said  John, 
to  be  done  and  performed,  to  wit,  on  the  day  and  year  aforesaid,  at 
the  county  aforesaid,  that  he,  the  said  Oliver,  would  repair  a  break 
in  the  kilns,  part  of  the  premises  demised,  and  build  a  counting- 
house  and  weigh-house  on  the  said  premises  demised ;  and  that  he 
would  well  plank  the  wharf  also,  part  of  said  demised  premises,  and 
also  enclose  the  whole  of  the  said  demised  premises  with  a  good 
fence,  and  also  put  the  wharf,  part  of  the  demised  premises,  in  as 
good  order  as  coal  wharves  generally  are  in.  And  the  said  John 
avers,  that  the  said  Oliver  did  not  (although  thereunto  specially 
requested  by  the  said  John,  to  wit,  on  the  day  and  year  aforesaid  at 
the  county  aforesaid),  repair  the  said  break  in  the  said  kilns,  nor 
build  a  weigh-house  on  the  said  premises,  nor  well  plank  the  said 
wharf,  nor  enclose  the  said  premises  with  a  fence,  nor  put  the  said 
wharf  in  as  good  order  as  coal  wharves  generally  are  in.  And 
the  said  John  avers  that  he  thereby  suffered  and  sustained  dam- 
ages to  a  large  amount,  to  wit,  to  the  amount  of  one  thousand 
dollars ;  which  said  damages  exceed  the  rent  really  accrued,  due 
and  owing  to  the  said  Oliver  under  the  demise  aforesaid,  out  of 
which  said  damages,  he,  the  said  John,  is  ready  and  willing, 
and  hereby  offers  to  defalk  and  allow  the  said  Oliver  the  said 
rent  really  due  to  the  said  Oliver,  &c.,  according  to  the  form, 
&c.,  &c." 

To  this  plea  the  defendant  filed  the  following  replication : — 

"And  the  said  defendant,  as  to  the  said  plea  in  bar,  &c.,  because 
he  saith,  that  in  and  by  the  agreement  of  demise,  mentioned  by  said 
plaintiff  in  his  said  plea,  under  and  by  virtue  of  which  the  said 
plaintiff  occupied  the  said  premises  in  the  said  avowry  mentioned, 
and  under  which  the  said  defendant  claims  the  said  rent  in  the  said 
avowry  mentioned,  that  he,  the  said  defendant,  did  not  agree  with 
the  said  plaintiff  that  he,  the  said  defendant,  would  repair  a  breach 
in  the  kilns,  part  of  the  demised  premises,  and  build  a  counting- 
house  and  weigh-house  on  the  said  premises  demised,  and  well 
plank  the  wharf  also  part  of  the  demised  premises,  and  also  enclose 
the  whole  of  the  said  demised  premises  with  a  good  fence,  and  also 
put  the  wharf,  part  of  the  demised  premises,  in  as  good  order  as 
coal  wharves  generally  are  in ;  and  of  this  the  said  defendant  puts 
himself  upon  the  country." 

Issue  having  been  joined  on  these  pleadings,  the  cause  came  on 
to  be  tried  before  Pettit,  President,  on  the  27th  day  of  January 
1837. 

In  the  charge  to  the  jury  the  learned  judge  said,  "  That  the 
measure  of  damages,  should  they  think  that  the  defendant  had 
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*19VI  Broken  *the  agreements  in  the  contract  of  demise,  on  his 
'  part  to  be  performed,  was  the  difference  in  yearly  value 
between  the  demised  premises  as  they  remained,  and  as  they  would 
have  been  had  the  defendant  performed  his  agreements.  But  the 
avowry  in  this  case  was  for  the  rent  of  the  third  quarter,  and  the 
jury  might  deduct  from  it  its  own  portion  of  the  damages  assessed, 
according  to  these  principles,  and  that  the  jury  must  not  regard 
either  the  preceding  or  the  subsequent  quarters.  That  the  damages 
for  the  year  being  ascertained  upon  the  principle  above  stated,  the 
jury  could  not  deduct  from  the  sum  avowed  for  more  than  one- 
fourth  of  these  damages,  being  the  proportionate  part  of  this  par- 
ticular quarter." 

The  plaintiff's  counsel  excepted  to  this  part  of  the  charge ;  and 
the  jury  having  found  in  conformity  with  it,  he  removed  the  record, 
and  assigned  the  following  errors : — 

1st.  General  errors. 

2d.  The  court  below  erred  in  charging  the  jury  in  regard  to  the 
damages  which  the  plaintiff  in  error  was  entitled  to  defalk  from  the 
defendant  in  error's  claim  of  rent,  viz.,  "  that  the  avowry  in  this 
case  was  for  the  rent  of  the  third  quarter,  and  that  the  jury  might 
deduct  from  it  its  own  portion  of  the  damages  assessed  ;  and  that 
the  damages  for  the  year  being  ascertained,  the  jury  could  not 
deduct  from  the  sum  avowed  for  more  than  one-fourth  of  those 
damages,  being  the  proportionate  part  of  this  particular  quarter." 
The  error  pointed  out  in  the  charge  is  the  restricted  measure  of 
damages.  The  contract  of  demise  being  entire,  the  tenant  (plain- 
tiff in  error)  was  entitled  to  set  off  the  whole  of  the  damages  sus- 
tained by  breach  of  covenants  in  the  lease,  on  the  part  of  lessor 
(defendant  in  error),  against  a  claim  for  any  portion  of  the  rent 
under  said  demise ;  and  the  damages  of  a  continuous  breach  are 
not  to  be  applied  exclusively  as  a  defalcation  of  that  quarter's  rent 
during  which  the  damages  accrued. 

Mr.  F.  W.  Hubbell,  for  the  plaintiff  in  error. — The  single  ques- 
tion in  this  case  is,  whether  in  an  action  to  recover  a  quarter's  rent 
the  tenant  can  set  off  damages  which  accrued «before  action  brought, 
for  breach  of  an  entire  contract.  The  covenant  for  the  payment  of 
rent  is  entire  and  indivisible.  The  error  is  in  supposing  that  there  is 
a  separate  contract  to  pay  for  each  quarter.  In  the  case  of  Fairman 
r.  Fluck,  this  question  was  not  touched.  Defalcation  here  would 
be  a  bar  to  a  future  action.  In  Bayne  v.  Gaylord,  3  Watts  301,  it 
was  held  that  unliquidated  damages,  arising  from  a  breach  of  con- 
tract in  respect  to  the  building  of  a  house,  might  be  set  off  against 
a  claim  for  extra  work.  In  Heck  v.  Shener,  4  S.  &  R.  249,  evi- 
dence of  malfeasance  was  held  to  be  admissible  under  the  plea  of 
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non-assumpsit,  to  defeat  the  *action  though  it  was  not  admis-  r*-i  Q  ^ 
sible  by  way  of  set-off.  Steigleman  v.  Jeffries,  1  S.  &  R.  L 
477.  So  in  Shaw  v.  Badger,  12  Id.  275,  it  was  held  that  in  an 
action  to  recover  the  price  of  cattle,  the  defendant  might  set  off 
the  damages  sustained  by  him  in  consequence  of  a  breach  of  con- 
tract in  not  delivering  a  number  of  sheep  purchased  by  him  of 
the  plaintiff  at  the  same  time.  In  Carter  v.  Carter,  5  Bingh. 
892,  15  E.  C.  L.  R.  479,  a  tenant  was  allowed  to  deduct  pay- 
ments made  by  him  for  ground-rent  of  an  antecedent  half-year, 
due  to  the  paramount  landlord.  The  judge  here  was  bound  by 
the  pleadings.  If  the  plaintiff  was  wrong  the  defendant's  coun- 
sel ought  to  have  demurred. 

Mr.  Zantzinger  and  Mr.  Grilpin,  for  the  defendant  in  error. — In 
replevin  it  is  well  settled  that  in  strictness  there  can  be  no  set-off: 
Fairman  v.  Fluck,  5  Watts  516.  And  our  defalcation  act  in  its 
operation,  does  not  extend  beyond  the  limits  of  set-off.  The  tenant 
then  cannot  reduce  the  amount  of  his  rent  except  upon  the  ground 
of  failure  of  consideration.  5  Watts  516.  And  it  must  be  a  failure 
of  consideration  in  the  contract  out  of  which  the  landlord's  claim 
arises.  The  claim  is  for  one  quarter's  rent,  not  for  one  year's  rent, 
under  a  contract  to  pay  quarterly ;  and  as  the  failure  of  considera- 
tion could  be  only  in  this  quarter,  the  damages  must  necessarily  be 
only  for  the  quarter.  If  the  plaintiff  should  succeed  in  obtaining 
damages  for  the  whole  term,  how  could  he  be  able  to  avail  himself 
of  it,  if  they  should  exceed  the  amount  of  rent  ? — not  by  way  of 
certificate  under  the  defalcation  act,  for  it  does  not  apply  in  cases 
of  replevin.  It  has  never  been  held  that  damages  on  the  ground 
of  failure  of  consideration,  could  exceed  the  plaintiff's  claim:  they 
may  defeat  it  in  whole  or  in  part  (Heck  v.  Shener,  4  S.  &  R.  249 ; 
Gogel  v.  Jacoby,  5  Id.  117),  but  not  exceed  it.  The  doctrine  of 
the  plaintiff  is,  that  it  may  defeat  not  only  this  claim  but  others. 
Each  quarter  is  to  bear  its  proportion  of  the  damages.  If  the 
plaintiff  has  paid  any  of  the  quarters'  rents,  without  making  the 
deduction,  he  must  suffer  for  his  own  default  and  omission. 
Andrews  v.  Hancock,  1  Brod.  &  Bing.  37  ;  5  E.  C.  L.  R.  10. 
The  tenant  is  to  pay  for  what  premises  he  enjoys,  and  if  the  premi- 
ses are  not  such  as  he  was  to  have  had,  let  him  pay  only  for  what 
he  actually  got  and  enjoyed,  and  no  more,  and  this  at  the  appro- 
priate time.  If  he  has  paid  more  rent  than  he  ought  to  have  done, 
when  he  had  an  opportunity  of  deducting  it,  he  must  abide  by  his 
own  act. 

Mr.  Hubbell,  was  heard  in  reply. 

The  opinion  of  the  court  was  delivered  by 
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GIBSON,  C.  J. — Though  statutes  of  set-off  are  confessedly  inap- 
plicable to  an  avowry,  it  has  been  urged  that  it  may  be  met  by 
*1Q"1  *(^efa'ca^on  >  and  the  argument  implies  a  distinction  which 
'  I  had  not  known  before  to  be  attempted.  In  our  own  stat- 
ute the  word  set-off  is  not  used  at  all ;  and  it  seems  with  reason,  as 
defalcation,  its  synonym,  more  accurately  expresses  the  cutting  of 
a  smaller  debt  from  a  larger  one  before  the  residue  is  paid  to  the 
creditor.  On  the  other  hand,  diminution  of  demand,  by  failure  of 
consideration,  stands  not  on  extinction  by  cross  demand,  but  on 
suspension  of  accretion  by  deficiency  of  enjoyment.  Such  was  the 
ground  of  the  decision  in  Heck  v.  Shener,  and  in  Steigleman  v. 
Jeffries ;  and  it  was  emphatically  the  long  established  principle 
that  rent  is  the  correlate  of  enjoyment,  which  reduced  the  quantum 
of  it  in  Fairman  v.  Fluck.  The  principle  is  affirmed  in  Gilbert  on 
Rents  145,  and  fully  developed  in  Clun's  Case,  10  Rep.  128,  where 
it  is  said  that  rent,  being  payable  out  of  profits,  grows  not  due  till 
they  are  taken  ;  whence  a  consequence  asserted  there,  that  part 
eviction  of  the  land  by  a  stranger,  is  part  suspension  of  the  rent. 
And  it  has  been  held  to  follow  from  diminution  of  enjoyment  with- 
out eviction  ;  as  in  Edwards  v.  Hetherington,  7  Dow.  &  Ryl.  117, 
where  disturbance  from  repairs,  which  deprived  the  tenant  of  his 
customers,  was  deemed  a  justifiable  cause  for  quitting  without 
notice ;  as  was  also  the  landlord's  neglect  to  repair,  in  Collins  v. 
Barrow,  1  Moody  &  Rob.  110,  by  reason  of  which  the  premises  had 
become  unsafe  and  unwholesome.  It  was,  in  fact,  suspension,  and 
not  compensation,  which  reduced  the  rent  in  Fairman  v.  Fluck. 
The  landlord  has  failed  to  make  the  premises  as  beneficial  as  he 
had  contracted  to  do;  and  the  rent  accrued  in  proportion  to  the 
difference.  On  that  principle  it  follows  in  replevin,  though  it 
would  not  in  covenant,  that  the  deficiency  of  gross  amount  be  dis- 
tributed to  the  respective  quarters  in  proportion  to  the  deficiency 
of  enjoyment  in  each.  A  quarter's  rent  is  a  distinct  duty  for 
which  debt  would  lie  ;  and  an  avowry  is  as  special  as  a  declaration. 
Now  where  the  avowry  and  distress  are  for  the  rent  of  a  particular 
quarter,  and  the  issue  is  on  the  quantum  that  accrued  at  the  com- 
pletion of  it,  the  reduction  must  necessarily  be  proportionate  to  the 
deficiency  of  enjoyment  during  the  period.  A  demand  on  the 
ground  of  suspension  for  a  period  not  embraced  in  the  pleadings, 
could  be  enforced  only  by  defalcating  a  matter  foreign  to  the  action ; 
and  what  principle  of  justice  or  convenience  is  there,  to  require 
that  the  tenant  be  suffered  to  throw  a  diminution  for  several  quar- 
ters into  a  single  one,  which  would  not  as  imperatively  require  that 
he  be  suffered  to  throw  a  diminution  for  several  years  into  a  single 
one  ?  Or  why  should  there  be  sufferance  at  all  ?  When  he  has 
not  paid  the  increment  of  a  previous  quarter,  let  him  pay  it,  when 
demanded,  and  no  more  ;  but  if  he  has  voluntarily  overpaid  it,  or 
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suffered  too  much  to  be  recovered  of  him,  I  know  not  how  he  may 
regain  the  excess  unless  by  action  of  the  covenant.  The  direction, 
therefore,  seems  to  have  been  peculiarly  proper. 

Judgment  affirmed. 

||  Cited  by  Counsel,  2&  Smith  465  ;  2  W.  N.  C.  179. || 

Cited  by  the  Court,  post  365.     ||  Followed.  Allegaert  ».  Smart,  11  W.  N. 
C.  178.|| 

See,  also,  2  Whartou  97  ;  ante  1 53. 
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The  "West  Philadelphia  Canal  Company  against 

Innes. 

IN    ERROR. 

1.  An  act  authorizing  the  incorporation  of  a  company  to  make  a  canal, 
provided  that  bocks  should  be  opened  in  which  subscriptions  should   be 
entered  in  a  prescribed  form,  by  which   each  subscriber  promised  to  pay  a 
certain  sum  for  every  share  of  stock,  in  such  manner  and  times  as  should  be 
determined  by  the  president  and  managers.     The  certificates,  or  evidence  of 
stock,  were  declared  to  be  transferable  at  the  pleasure  of  the  holder,  in  the 
presence  of  an  officer  of  the  company,  who  was  to  keep  a  book  for  that  pur- 
pose, subject,  however,  to  all  payments  due  or  to  become  due  thereon  :  and 
the  assignee  holding  such  certificate,  having  first  caused  the  assignment  to 
be  entered  in  the  books  of  the  company,  was  to  be  a  member  of  the  corpora- 
tion.    It  was  further  enacted,  that  if,  after  thirty  days'  notice  of  any  instal- 
ment being  called  for,  any  stockholder  should  neglect  to  pay  his  proportion 
thereof,  he  should  pay  at  a  certain  rate  per  month  in  addition,  and  in  a 
certain  event  the  stock  should  be  forfeited,  or  in  default  of  payment  by  any 
stockholder  of  any  instalment,  the  president,  &c.,  might,  at  their  election, 
cause  suit  to  be  brought  to  recover  the  same  with  the  penalty.     Under  this 
act  A.  subscribed  for  certain  shares  which  he  transferred  to  B.     After  certain 
instalments  had  been  called  for,  but  before  theywere  payable,  B.  transferred 
the  stock  to  C.  in  the  presence  of  the  proper  officer,  on  the  books  of  the  com- 
pany.    C.  assented  to  the  transfer,  previously  to  its  being  made,  but  never 
gave  any  personal  notice  of  his  acceptance  of  the  transfer,  nor  called  for  a 
certificate.     Held,  that  B.  was  not  liable  to  pay  any  instalment  which  became 
due  after  its  transfer. 

2.  Whether  an  original  subscriber  would  be  liable  after  a  transfer  regularly 
made  and  accepted,  dubilatur.1 

THIS  was  a  writ  of  error  to  the  District  Court  for  the  City  and 
County  of  Philadelphia. 

The  West  Philadelphia  Canal  Company  brought  an  action  of 
assumpsit  in  that  court  against  Edward  W.  Innes,  to  recover  cer- 

|| *  The  mere  transfer  with  the  company's  assent  does  not  discharge  an 
original  subscriber:  Messersmith  v.  Bank,  15  Norris  440:  nor  any  stock- 
holder, if  made  after  the  insolvency  of  the  company  :  Aultman's  Appeal,  2 
Outerbridge  516.  || 
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tain  instalments  due  and  payable  upon  stock  held  by  the  defendant 
iu  that  company. 

The  defendant  pleaded  non-assumpsit  and  payment,  &c.,  and  the 
cause  came  on  for  trial  before  Pettit,  President,  on  the  25th  of  Jan- 
uary 1837,  when  the  following  facts  were  given  in  evidence  on  the 
part  of  the  plain  tiffs : 

On  the  4th  of  April  1831,  an  Act  of  Assembly  was  passed  au- 
thorizing the  governor  to  incorporate  the  West  Philadelphia  Canal 
Company  on  certain  conditions  mentioned  in  the  act. 
*IQQT  *0n  tne  2d  of  May  1831,  a  book  containing  the  follow- 
J  ing  entry  (in  the  form  prescribed  by  the  act),  was  opened 
by  the  commissioners  appointed  to  receive  subscriptions  for  stock. 

"  We,  whose  names  are  hereunto  subscribed,  do  promise  to  pay  to 
the  West  Philadelphia  Canal  Company  $50  for  ev^ry  share  of  stock 
set  opposite  to  our  respective  names  in  such  manner  and  propor- 
tions, and  at  such  times  as  shall  be  determined  by  the  president  and 
managers  of  the  said  company,  in  pursuance  of  an  act  to  authorize 
the  governor  to  incorporate  a  company  to  make  a  canal  navigation 
round  the  western  abutment  of  the  permanent  bridge  over  the  river 
Schuylkill,  at  the  city  of  Philadelphia.  Witness  our  hands,  this 
2d  day  of  May,  A.  D.  1831." 

Benjamin  E.  Carpenter  (among  others)  subscribed  his  name  to 
the  above  entry  for  ten  shares,  and  paid  $5  on  each  share. 

On  the  17th  of  June  1831,  letters  patent,  incorporating  the 
plaintiffs,  were  issued  by  the  governor. 

On  the  2d  of  September  1831,  Benjamin  E.  Carpenter  trans- 
ferred the  said  ten  snares  to  the  defendant,  E.  W.  Innes. 

The  balance,  of  $45  a  share,  was  regularly  called  for,  and  became 
payable  on  the  following  days,  viz. 

On  the  10th  of  June  1833,  an  instalment  of  $10  a  share. 
"       1st  of  July  10       " 

"       8th  of  August  10       " 

"       20th  of  August  10       " 

"       30th  of  November  5       " 

On  the  part  of  the  defendant,  evidence  was  given  showing  that 
on  the  10th  of  May  1833  (before  any  instalment  was  payable, 
though  two  had  been  called  for,  and  advertised  on  the  said  10th  of 
May),  the  defendant  signed,  in  the  presence  of  the  treasurer,  and 
on  the  transfer  book  of  the  company,  a  transfer  of  the  ten  shares 
to  one  George  Johnson,  in  the  usual  form,  as  follows : — 

"  For  value  received,  I,  Edward  W.  Innes,  do  hereby  assign  and 
transfer  to  George  Johnson,  ten  shares  in  the  capital  stock  of  the 
West  Philadelphia  Canal  Company,  numbered  subject  to 
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the  payments  to  become  due  thereon.     Witness  my  hand  at  the 
company's  office,  the  10th  day  of  May,  A.  D.  1833. 

EDWARD  W.  INNES. 
In  the  presence  of 

ROBERT  BETHELL,  Treasurer." 

And  the  defendant  at  the  same  time,  delivered  his  certificate  for 
the  ten  shares  to  the  treasurer  of  the  company. 

*0ne  William  H.  Bernard,  produced  by  the  defendant  T+OAA 
as  a  witness,  testified  as  follows: — 

"  I  called  with  Innes,  at  Bethell's  residence,  about  two  weeks 
previous  to  the  transfer  on  the  10th  of  May.  Mr.  Innes  gave 
Mr.  Bethell  notice  that  he  wished  to  transfer.  Mr.  Bethell  said 
that  the  books  were  not  then  in  his  possession,  but  in  the  Bank  of 
North  America.  Mr.  Bethell  said  he  would  get  the  books  and 
fetch  them  to  Mr.  Innes's  residence.  He  did  so  in  about  two  weeks 
from  the  time  of  notice,  and  brought  them  in,  in  my  presence. 
Mr.  Innes  transferred  the  ten  shares,  in  my  presence,  with  George 
Johnson's  consent.  I  heard  Johnson  previously  consent  to  the 
transfer.  Johnson  was  in  the  employ  of  Serrill  and  Bernard  at 
the  time  of  the  transfer,  but  is  not  now.  Johnson  was  a  porter  in 
our  store.  He  is  now  in  the  employ  of  Mixsell  and  Wilson  as  a 
porter.  I  don't  know  what  consideration  was  paid.  Mr.  Innes 
was  our  book-keeper  at  the  time  of  the  transaction.  I  do  not 
recollect  whether  Mr.  Bethell  was  present  when  Johnson  gave  his 
consent.  I  don't  know  whether  Johnson  ever  sent  notice  to  the 
company  of  his  acceptance  of  the  stock." 

The  plaintiffs  then  proved  that  they  had  prepared  a  certificate 
for  Johnson,  which  remained  in  their  possession  till  the  trial. 

Judge  Pettit  charged  the  jury  as  follows  : 

"  This  case  involves  a  pure  question  of  law.  There  is  no  differ- 
ence or  doubt  as  to  the  facts ;  and  I  thought  it  would  have  been 
reduced  to  a  case  stated,  in  order  that  the  question  should  be  at 
once  carried  up  to  the  Supreme  Court,  who  must  ultimately  decide 
the  point.  As  I  have  no  doubt  upon  the  subject,  I  will  not  post- 
pone ray  charge. 

"  Ten  shares  of  the  West  Philadelphia  Canal  Company's  stock 
were  subscribed  ,by  Benjamin  E.  Carpenter,  who  assigned  them  to 
Edward  W.  Innes ;  and  Innes  assigned  them  to  Johnson,  in  the 
presence  of  the  treasurer. 

"  The  assignment  was  regular,  and  according  to  the  charter. 
The  consent  of  Johnson  to  the  transfer  to  him  was  clearly  estab- 
lished by  William  H.  Bernard,  a  witness  who  was  present  when 
Johnson  agreed  that  the  assignment  should  be  made  to  him.  But 
it  appears,  that  the  assent  of  Johnson  was  never  communicated  to 
the  company — at  least  there  was  no  evidence  of  it,  and  we  may 
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presume  that  it  was  not.  The  certificate  for  the  ten  shares  was 
made  out  by  the  officers  of  the  company,  but  never  called  for  by 
Johnson,  and  it  remains  in  their  possession.  The  question  is, 
whether  Mr.  Innes  is  liable  for  any  instalments  which  became  due 
after  he  transferred  the  stock.  The  first  instalment  was  called  for 
before  he  made  the  transfer,  but  it  did  not  become  due  until  after 
that  time.  This  is  a  mere  point  of  law,  involving  the  construction 
*20H  °^  ^ie  cnarter»  and  it  *cannot  excite  any  prejudices  for  or 
'  against  either  of  the  parties. 

"  There  is  no  reason  to  fear,  however,  that  a  corporation  will 
not  meet  with  the  same  measure  of  justice  that  is  extended  to  an 
individual.  It  has  its  rights,  and  can  claim  no  favor.  The  same 
thing  is  true  in  regard  to  an  individual.  My  own  opinion  is  very 
clear  that  the  defendant  is  not  liable.  The  legislature  have,  in 
incorporating  companies  like  this,  acted  upon  the  presumption, 
that  the  stocks  they  authorized  were  to  be  sound  stocks.  This  is 
the  basis  of  the  legislative  action.  We  cannot  believe  the  legisla- 
ture intended  to  give  their  confidence  to  mere  empty  bubbles — to 
mere  speculations — we  are  not  to  presume  it.  It  is  then  evident, 
with  this  principle  in  view,  that  the  legislature  looked  to  the  for- 
feiture of  the  stock  as  the  ultimate  remedy  of  the  corporation  against 
delinquent  stockholders.  If  this,  with  the  election  of  the  right  to 
sue  the  actual  holder  of  the  stock  is  not  sufficient  to  protect  the 
company,  there  is  no  protection — the  legislature  has  not  intended 
to  give  them  any  further  protection.  This  ia  their  ultimate  remedy. 
Let  us  look  at  the  charter. 

"  The  first,  sixth  and  seventh  sections  present  very  clear  views 
of  the  rights,  duties  and  liabilities  of  the  stockholders.  In  the 
first  section  we  have  the  form  of  subscription  :  '  We  whose  names 
are  hereunto  subscribed,  do  promise  to  pay  to  the  West  Philadel- 
phia Canal  Company,  fifty  dollars  for  every  share  of  stock  set 
opposite  to  our  respective  names,  in  such  manner  and  proportions, 
and  at  such  times  as  shall  be  determined  by  the  president  and 
managers  of  the  said  company,  in  pursuance  of  an  act  to  authorize 
the  governor  to  incorporate  a  company  to  make  a  canal  naviga- 
tion round  the  western  abutment  of  the  permanent  bridge  over 
the  river  Schuylkill  at  the  city  of  Philadelphia.  Witness  our 
hands  this,'  &c. 

"  These  words  by  themselves  are  very  clear ;  but  the  obligations 
of  the  original  stockholders  may  be  modified  by  the  subsequent 
sections.  All  must  be  construed  together.  The  sixth  section 
makes  it  the  duty  of  the  president,  &c.,  to  procure  certificates  or 
evidences  of  stock  for  all  the  shares  of  the  said  company,  '  which 
certificate  or  evidence  of  stock  shall  be  transferable  at  his  (the 
stockholder's)  pleasure  in  person  or  by  attorney  duly  authorized, 
in  the  presence  of  the  president  or  treasurer,  who  shall  keep  a 
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book  for  that  purpose,  subject,  however,  to  all  payments  due  or  to 
become  due  thereon/  The  certificate  is  therefore  transferable  at 
the  pleasure  of  the  shareholder  '  subject'  (it  is  the  certificate,  not 
the  individual,  that  is  subject)  *  to  all  payment*  due  or  to  become 
due  thereon,'  and  he  may  transfer  it  at  his  pleasure.  Then  the 
'  assignee  holding  any  certificate  having  first  caused  the  assignment 
to  be  entered  on  the  books  of  the  company,'  '  shall  be  a  member  of 
the  said  corporation,'  '  entitled  to  one  share,'  and  to  '  dividends,'  and 
to  a  *  vote,'  *'  and  be  subject  to  all  the  penalties  and  forfei-  *rnnn 
tures,  and  to  be  sued  for  all  balances  and  penalties  due  on  *- 
such  shares  as  the  original  subscribers  would  have  been.' 

"  Thus  the  assignee  becomes  a  member,  and  is  entitled  to  a 
share — to  the  dividends — to  a  vote — he  takes  the  place  of  the 
original  subscriber,  and  is  liable  to  all  the  responsibilities ;  to  the 
penalties,  forfeitures,  suits,  as  the  original  subscribers  *  would  hate 
been,  not  as  they  are,  but  as  they  would  have  been,  i.  e.  if  they 
had  not  transferred. 

"  The  7th  section  provides,  that  if  *  any  stockholder  shall  neglect 
to  pay  any  instalment,'  &c-  Now  who  is  the  stockholder  here  con- 
templated ?  Is  it  the  assignor,  or  the  assignee  ?  Why,  surely, 
the  assignee,  where  one  exists,  for  the  assignor  has  ceased  to  be  a 
stockholder,  while  the  assignee  has  become  one,  has  acquired  all 
the  rights,  and  assumed  all  the  responsibilities  of  his  assignor.  It 
is  true,  we  find  the  words  '  every  such  stockholder  or  his  assignee,' 
but  the  words  '  or  his  assignee  here  seem  to  be  mere  surplusage. 
This  is  clear  from  the  whole  section,  particularly  the  subsequent 
part  of  it.  This  section  designates  the  liabilities  of  the  share- 
holder. He  is  subject  to  the  payment  of  an  interest  of  two  per 
cent,  per  month  in  addition  to  the  instalment ;  and  as  an  ultimate 
remedy  against  him,  to  a  forfeiture  of  the  stock.  It  is  true,  the 
company  may,  if  they  prefer  it,  bring  suit,  if  the  stockholder  is  a 
man  of  substance;  but  against  whom  may  the  suit  be  brought? 
why,  against  the  stockholder,  that  is,  against  the  assignee  of  the 
stock ;  and  not  a  word  is  said  of  the  former  stockholder,  but 
merely  of  the  stockholder  that  is  in  default.  The  holding  of  the 
stock  is  therefore  the  test  by  which  to  decide  who  are  entitled  to 
the  privileges  and  liable  to  the  responsibilities  of  the  members  of 
the  company.  Johnson  assented  to  the  assignment,  and  is  clearly 
bound  by  his  assent.  He  has  assumed  the  liabilities.  Whether 
an  assignee  without  his  consent  would  be  bound,  is  not  the  ques- 
tion before  us,  and  I  need  not  express  an  opinion  upon  it.  But 
here  the  assent  has  been  proved,  and  indeed  we  have  had  no  evi- 
dence of  his  inability  to  meet  the  liabilities.  It  is  said  he  is  a 
porter  in  a  store,  whence  it  is  inferred  he  is  a  poor  man,  and 
unable  to  pay ;  but  of  this  we  have  no  proof.  Some  porters  are 
substantial  men ;  the  amount  here  may  not  perhaps  be  greater  than 
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he  could  meet  if  called  upon  by  suit  to  pay.  For  any  evidence 
that  we  have,  he  may  be  a  substantial  man,  and  great  injustice  may 
have  been  done  to  him  by  some  of  the  remarks  of  counsel.  But 
the  law  is  the  same,  whether  he  be  rich  or  poor,  a  man  of  sub- 
stance, or  unable  to  pay.  But  it  is  said,  the  sixth  section  pro- 
vides for  the  '  assignee  holding  any  certificate,'  and  that  Johnson 
is  not  such  an  assignee ;  that  he  does  not  hold  the  certificate  ;  that 
he  has  never  taken  it  up  ;  that  it  remains  in  the  possession  of  the 
company.  Here  let  me  observe,  that  this  would  be  a  most  strict  and 
*9Ao-i  literal  construction.  The  company  have  not  themselves  *com- 
'  plied  strictly  with  the  terms  of  this  part  of  the  act.  They 
make  a  certificate  for  ten  shares,  though  the  act  provides,  that 
there  shall  be  a  separate  certificate  for  '  every  share ;'  but,  be  that 
as  it  may,  Johnson  is  the  holder  of  the  certificate,  in  contempla- 
tion of  law,  though  he  may  not  have  taken  it  up.  The  company 
hold  it  for  him.  They  are  trustees  for  him  ;  their  holding  is  his 
holding.  If  the  assignee  is  not  the  shareholder  at  the  very  instant 
of  the  completion  of  the  assignment,  with  his  assent,  then  there  is 
no  shareholder ;  the  assignor  is  no  longer  so ;  and  if  the  company 
postpone  or  neglect  making  out  the  certificate,  the  assignee  would, 
according  to  this  construction,  have  no  rights  in  the  meanwhile. 
He  could  neither  vote,  nor  be  entitled  to  dividends.  As  I  view  it, 
he  holds  the  certificate,  though  it  remain  actually  in  the  company's 
office. 

"  The  act  provides,  that  the  assignee  '  having  first  caused  the 
assignment  to  be  entered  in  the  books  of  the  company,'  shall  be 
entitled,  &c.,  and  it  is  said  Johnson  did  not  cause  the  assign- 
ment to  be  entered ;  that  it  was  Mr.  Innes  who  did  it.  But  this 
is  of  no  consequence  ;  the  assignment  was  entered  on  the  books  of 
the  company ;  and  as  Johnson  assented  to  the  transfer,  the  enter- 
ing it  at  Mr.  Innes's  request  was  the  act  of  the  assignee  within  the 
meaning  of  the  law. 

"  The  language  of  the  act  is  therefore  clearly  with  the  defend- 
ant. There  are  but  few  cases  to  be  looked  to  as  precedents  ;  but 
that  in  7  Term  Rep.  36,  The  Huddersfield  Canal  Company  v. 
Buckley,  is  very  strong.  The  same  construction  was  put  there  by 
Lord  Kenyon  upon  a  similar  statute,  that  I  put  upon  this.  He 
said,  that  parliament  intended  to  give  their  sanction  to  a  beneficial 
undertaking  for  the  public,  and  did  not  suppose  it  was  a  mere  South 
Sea  scheme.  There  has  been  no  decision  in  Pennsylvania,  but 
this  case  can  be  carried  up  to  the  Supreme  Court,  who  will  settle 
the  law  on  this  important  question. 

''As  to  the  authority  of  the  company  to  refuse  to  permit  a 
transfer,  I  give  no  opinion,  as  the  question  is  not  now  before 
us. 

"  But  it  has  been  urged  by  the  counsel  for  the  plaintiff,  that  at 
200 


1837.]  OF  PENNSYLVANIA.  203 

[West  Phila.  Canal  Co.  ».  Innes.] 

least  the  defendant  is  answerable  for  the  first,  if  for  no  other  instal- 
ments, because  it  was  called  for,  if  not  actually  due,  before  the 
transfer  took  place.  But  I  take  it,  the  instalment  was  not  due 
from  the  time  when  it  was  called  for,  but  from  the  day  when  it  was 
made  payable,  and  that  the  transfer  having  been  made  before  that 
day,  nothing  was  due  at  the  time  of  the  transfer,  and  that  therefore 
the  assignor  is  no  more  liable  for  that,  than  for  the  subsequent 
instalments. 

"I  therefore  charge  you,  gentlemen  of  the  jury,  as  this  is  alto- 
gether a  question  of  law  upon  ascertained  facts,  that  the  law  is  with 
the  defendant,  and  that  your  verdict  should  be  for  him." 

The  jury  accordingly  found  for  the  defendant;  and  the  plain- 
tiffs *having  taken   a  bill   of  exceptions,  removed  the  re-   r^oru 
cord  to  this  court,  and  filed  the  following  specifications  of   ' 
errors. 

The  court  erred  in  charging  the  jury, 

1.  That  the  transfer  of  the  ten  shares  of  stock  by  the  defendant 
to  Johnson  was  a  good  and  complete  transfer. 

2.  That  Johnson  was  such  an  "assignee  holding  a  certificate," 
and  "  having  caused  the  assignment  to  be  entered  on  the  books  of 
the  company,"  as  is  contemplated  by  the  Act  of  Assembly. 

3.  That  the  said  transfer  discharged  the  defendant  from  his  lia- 
bility for  the  instalments  which  became  payable  on  the  stock  subse- 
quently thereto. 

4.  That  the  defendant  was  not  liable  for  the  instalments  called 
for,  before  the  transfer. 

5.  That  their  verdict  should  be  for  the  defendant. 

Mr.  R.  E.  Evans,  for  the  plaintiff  in  error,  argued  that  the 
defendant  continued  liable  as  holder  of  the  stock  of  the  company, 
at  least  until  the  assent  of  his  assignee  to  the  transfer ;  and  that 
such  assent  ought  to  be  distinctly  made  out.  He  referred  to  the 
sixth  section  of  the  act  of  incorporation,  and  cited  Hurst  v.  McNeil, 
1  Wash.  C.  C.  Rep.  82 ;  Jackson  v.  Phipps,  12  Johns.  Rep.  419  ; 
Copeland  v.  Stephens.  1  Barn.  &  Aid.  605 ;  United  States  v. 
Vaughan,  3  Binn.  394 ;  Hibernia  Turnpike  Co.  v.  Henderson,  8 
S.  &  R.  221  ;  Delaware  Canal  Co.  v.  Sansom,  1  Binn.  70  ;  Angel 
on  Corporations  326 ;  Dwarris  on  Statutes  641 ;  1  Starkie's  Evid, 
322. 

Mr.  McCall  (with  whom  was  Mr.  BrasJiears). — The  evidence 
sufficiently  proves  the  assent  of  Johnson.  The  facts  preclude  the 
idea  of  non-assent.  There  was  no  question  as  to  his  sufficiency. 
The  assignment  was  made  on  the  books  of  the  company,  without 
objection  on  their  part.  It  would  be  against  sound  policy  to  impede 
the  transfer  of  stock  of  this  description,  by  requiring  the  formal 
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assent  of  the  assignee.  In  Sargent  v.  The  Franklin  Insurance  Co., 
8  Picker.  Rep.  90,  it  was  held  that  a  by-law  requiring  that 
transfers  of  stock  should  be  made  only  at  the  office  of  the  com- 
pany personally,  or  by  attorney,  with  the  consent  of  the  president, 
would  be  a  restraint  contrary  to  the  general  law  of  the  Com- 
monwealth. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — Whether  an  original  stockholder  in  the  company, 
who  became  such,  by  having  subscribed  for  the  stock,  remains 
*9Ac-i  *liable  to  pay  the  residue  of  the  amount  thereof,  accord- 
J  ingly  as  it  shall  be  required  by  the  president  and  managers 
of  the  company,  he  having  previously  to  such  requisition  trans- 
ferred his  stock,  is  a  question  which  does  not  arise  here,  and  there- 
fore need  not  be  determined.  As  each  share  of  the  stock,  however, 
whether  fully  paid  or  not,  is  made  transferable  by  the  act  under 
which  the  company  were  incorporated,  at  the  pleasure  of  the  stock- 
holder, "subject  to  all  payments  due  or  to  become  due  thereon  ;" 
and  the  assignee  thereof  is  made  expressly  liable  by  the  act  "  to  be 
sued  for  all  balances  and  penalties  due  on  such  share  as  the  original 
subscriber  would  have  been,"  it  is  perfectly  clear  that  there  is  no 
ground  for  holding  such  assignee  liable  for  payments  falling  due 
after  he  has  parted  with  the  stock ;  for  having  parted  with  the 
.stock,  he  is  no  longer  a  stockholder,  and  both  the  letter  and  spirit 
of  the  act  show  that  it  is  because  he  is  the  holder  of  the  stock, 
that  he  is  made  liable  to  be  sued  for  arrearages  due  on  it ;  and  that 
as  soon  as  he  ceases  to  be  the  owner  or  holder  of  the  stock,  his  lia- 
bility for  all  payments  falling  due  subsequently  thereto  ceases  also. 
He  has  made  no  express  covenant  or  engagement  whatever  to  pay  ; 
it  is  only  by  force  of  the  act  that  he  can  be  made  to  do  so,  which  in 
clear  terms  extends  no  further  than  during  the  time  that  he  shall 
continue  to  hold  the  stock.  And  though  there  may  be  some  plau- 
sibility or  force  in  arguing,  that  the  original  stockholder,  notwith- 
standing he  has  assigned  his  stock,  still  remains  liable  "  to  pay  in 
such  manner  and  proportions  and  at  such  times  as  shall  be  deter- 
mined by  the  president  and  managers  of  said  company,"  because 
such  are  the  terms  of  his  written  agreement,  yet  it  is  perfectly  man- 
ifest that  no  such  pretence  exists  for  making  the  assignee  liable. 

But  it  is  alleged  that  it  was  not  shown  on  the  trial  that  the 
defendant  had  assigned  the  stock,  so  as  to  cease  to  be  the  holder  of 
it :  that  although  he  gave  evidence  of  a  transfer  made,  apparently 
regular  enough  as  to  form,  yet  he  failed  to  show  that  it  had  ever 
been  accepted  of  by  George  Johnson,  to  whom  it  appeared,  from 
the  book  of  the  company  to  have  been  made ;  and,  therefore,  with- 
out an  acceptance  by  the  latter,  the  company  could  not  hold  him 
liable  ;  consequently,  the  defendant  must  still  be  held  bound  to  pay 
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until  he  can  show  that  his  liability  has  been  shifted  and  thrown 
upon  the  shoulders  of  some  other.  The  court  below  as  it  is  alleged 
erred  as  to  this  point,  in  submitting  the  cause  to  the  jury  as  if  an 
acceptance  of  the  assignment  by  Johnson  had  been  clearly  proven, 
and  thus  rendered  perfect. 

If  the  state  of  the  evidence  were  as  the  counsel  for  the  plaintiff 
seems  to  think  it  was,  it  would  have  been  error  in  the  court  to  have 
treated  the  cause,  in  their  direction  to  the  jury,  as  if  fact  of  the 
assignment  had  been  clearly  established  by  the  evidence.  In  order 
to  show  that  a  perfect  assignment  of  the  stock  had  been  made  by 
the  *defendant,  it  was  certainly  necessary  to  prove  either  an  r*onfi 
express  acceptance  of  it  by  the  party  named  therein,  as  the  *- 
assignee,  or  otherwise  show  something  equivalent  to  it,  which  ren- 
dered a  formal  acceptance  unnecessary.  This  latter  we  think  was 
fully  shown  by  the  evidence  of  William  H.  Bernard,  who  not  only 
testified  that  he  saw  the  assignment  made  by  the  defendant  in  the 
proper  book  of  the  company,  kept  for  that  purpose,  in  the  presence 
of  Robert  Bethell,  the  treasurer  of  the  company,  as  required  by  the 
incorporation  act  of  the  company,  but  that  he  heard  Johnson  pre- 
viously consent  to  the  transfer.  The  truth  of  this  evidence  is  not 
controverted ;  but  it  is  contended  that  although  true,  it  does  not 
amount  to  an  acceptance.  We,  however,  do  not  consider  that  any 
subsequent  formal  acceptance  by  Johnson,  was  requisite  in  such 
case,  in  order  to  make  him  liable  as  a  stockholder,  more  than  it 
would  have  been,  to  have  made  him  liable  to  pay  for  goods,  which 
he  had  previously  agreed  to  buy  from  the  defendant,  and  had 
directed  the  defendant  to  deliver  at  a  particular  place  within  a 
limited  time  for  him,  which  the  defendant  had  accordingly  done ; 
the  assignment  being  made  in  pursuance  of  a  previous  agreement 
of  the  parties,  and,  therefore,  as  it  must  be  considered  in  its  legal 
effect,  at  the  request  of  Johnson,  no  formal  acceptance  such  as  has 
been  contended  for  by  the  plaintiffs  counsel,  was  afterwards  ne- 
cessary. The  defendant  having  then,  according  to  the  evidence, 
assigned  the  stock  to  Johnson  at  the  special  instance  and  request 
of  the  latter,  made  it  in  a  manner  sufficient  not  only  to  render 
him  liable  to  pay  the  defendant  whatever  he  agreed  to  pay  as 
the  price  of  it,  but  likewise  to  pay  to  the  company  as  the  owner 
thereof,  all  payments  that  should  become  subsequently  due  upon  it. 

It  has,  however,  been  said  the  company  were  without  evidence 
of  the  agreement  between  the  defendant  and  Johnson,  in  regard  to 
assigning  the  stock,  and,  therefore  were  justified  in  treating  the 
defendant  still  as  the  holder  of  it,  until  Johnson  called  for  the  cer- 
tificate that  was  made  out  for  him.  If  that  were  to  be  regarded  as 
the  only  evidence  that  could  be  given  of  acceptance,  it  would  be 
putting  it  in  the  power  of  the  purchaser,  at  his  pleasure,  by  refus- 
ing to  take  the  certificate  after  it  was  made  out  for  him,  not  only 

203 


206  SUPREME  COURT  \I)ec.  Tern, 

[West  Phila.  Canal  Co.  ».  Innes.] 

to  defeat  to  a  certain  extent,  but  also  to  defraud  the  seller,  who  in 
pursuance  of,  and  upon  the  faith  of  the  agreement  for  the  sale,  had 
transferred  the  stock  in  the  usual  form.  Because,  according  to  the 
principle  contended  for  here  by  the  plaintiff,  the  assignor  would 
still  be  liable  to  all  the  charges,  but  by  a  voluntary  act  of  his  own, 
having  transferred  on  the  books  of  the  company  all  his  right  to  the 
stock,  would  be  precluded  from  receiving  any  profit  which  might 
otherwise  have  been  derived  therefrom. 

But  why  should  it  be  said  that  the  company  were  without 
knowledge  of  the  evidence,  by  which  the  agreement  between  the 
*VQT\  Defendant  *and  Johnson  for  the  transfer  of  the  stock  would 
'  be  established  ?  The  transfer  was  made  on  the  books  of 
the  company,  not  only  with  their  knowledge,  but  assent  and  per- 
mission. Before  they  permitted  the  assignment  thus  to  be  entered 
in  their  books,  they  had  it  in  their  power  to  inquire  into  the  truth 
of  the  agreement,  between  the  defendant  and  Johnson,  under  which 
it  was  proved  on  the  trial  the  assignment  was  made ;  and  if  the 
company  deemed  it  proper  and  necessary  to  be  advised  as  to  this, 
it  is  but  right  to  presume,  since  they  permitted  the  assignment  to 
be  made  on  their  book,  in  the  presence  of  their  cashier,  who  attested 
it  as  a  subscribing  witness,  that  they  were  satisfied  with  it,  and  had 
no  objection  to  it  on  account  of  its  not  being  in  conformity  to  a 
previous  agreement  between  the  defendant  and  Johnson.  The  act 
under  which  the  company  have  been  incorporated,  requires  that 
the  transfer  of  stock  shall  be  made  in  the  presence  of  the  president 
or  treasurer,  and  entered  on  the  book  of  the  company,  to  be  kept 
by  them  for  that  purpose ;  and  the  very  object  requiring  all  this 
was,  as  I  take  it,  that  the  company  might  from  time  to  time,  and 
at  all  times,  know  who  the  stockholders  were,  and  deal  with  them 
as  such.  If  this  view  be  correct,  and  I  am  inclined  to  think  it  is, 
then  the  book  of  the  company  which  contained  the  assignment, 
and  was  produced  by  them,  was  at  least  prima  facie  evidence  as 
against  them  of  a  genuine  and  perfect  assignment.  The  judg- 
ment is  affirmed. 

Judgment  affirmed. 

Cited  by  Counsel,  5  Wharton  251 ;  11  Harris  46 ;  4  Casey  350;  7  Id.  492. 
||  15  N  orris  441.  || 

Cited  by  the  Court  below,  5  Casey  149. 

Cited  by  the  Court,  2  Harris  306.     ||  As  to  the  liability  of  subscribers  and 
transferrees :  Aultnian's  Appeal,  2  Outerbridge  516.|| 

See,  also,  10  Casey  289 ;  2  Wright  92. 
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Wells  against  Ritter. 


One  devised  as  follows :  "  I  give  and  devise  to  my  wife  A.,  all  my  estate 
situate  in  the  township  of  E.,  for  and  during  her  natural  life,  and  to  her  issue 
by  me  begotten,  his  or  her  heirs  and  assigns  forever ;  but  if  no  heir  by  me 
should  live  to  the  age  of  twenty-one  years,  or  marry,  my  will  then  is  that 
my  real  estate  shall  be  equally  divided  between  my  sister  S.'s  children  and 
the  children  of  my  brother  W.,  provided  he  should  have  any."  The  testator 
died  on  the  day  after  the  date  of  his  will.  His  wife  was  then  enciente  of  a 
child  who  was  born  after  the  death  of  the  testator,  and  survived  her  mother, 
but  died  under  the  age  of  twenty-one  years,  and  unmarried.  Held,  that  the 
limitation  over  to  the  children  of  S.  and  W.,  was  an  executory  devise,  and 
not  a  contingent  remainder,  and  consequently  that  the  children  of  W.,  who 
might  be  born  after  the  death  of  the  posthumous  child,  would  be  entitled  to 
take. 

AN  action  was  brought  in  this  court  to  July  term  1837,  by  John 
Wells,  to  the  use  of  Samuel  A.  Price,  and  others,  his  assignees, 
against  William  Ritter ;  and  by  agreement  of  the  counsel,  a  case 
was  stated  for  the  opinion  of  the  court,  as  follows : 

"  Eli  Yarnall,  of  the  county  of  Delaware,  in  the  state  of  Penn- 
sylvania, by  his  last  will,  dated  the  27th  day  of  August,  A.  D.  1812, 
after  declaring  his  intention  to  dispose  of  his  worldly  estate,  devised 
as  follows : 

"  '  I  give  and  devise  to  my  well  beloved  wife,  Alice  Yarnall,  all 
my  estate  situate  in  the  township  of  Edgmont,  for  and  during  her 
natural  life,  and  to  her  issue  by  me  begotten,  his  or  her  heirs  and 
assigns  forever;  but  if  no  heirs  by  me  should  live  to  the  age  of 
twenty-one  years,  or  marry,  my  will  then  is  that  my  real  estate 
shall  be  equally  divided  between  my  sister  Sarah's  children  and  the 
children  of  my  brother  Walker  Yarnall,  provided  he  should  have 
any  ;  my  sister  Sarah's  children  taking  one-half,  and  the  children 
of  my  bi other  Walker  the  other  half  part.' 

"  Eli  Yarnall,  the  testator,  died  on  or  about  the  28th  day  of  Au- 
gust 1812.  At  the  date  of  the  will  Alice,  the  wife  of  the  testator, 
was  enciente  of  a  child,  who  was  born  after  the  death  of  the  tes- 
tator, but  died  on  or  about  the  24th  of  March  1831,  under  the 
age  of  twenty-one  years,  unmarried.  Alice  Yarnall  (the  widow), 
died  on  or  about  the  24th  of  March  1830.  Sarah,  the  testator's 
sister,  was  *dead  at  the  date  of  the  will,  leaving  two  r*onq 
children,  who  survived  the  testator.  Walker  Yarnall,  the  "• 
brother  of  the  testator,  is  living,  but  has  never  had  children. 
The  said  Walker  Yarnall,  and  the  children  of  Sarah  Yarnall, 
who  were  also  the  heirs  at  law  of  the  testator,  conveyed  to  the 
plaintiff. 
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"  The  queBtion  for  the  opinion  of  the  court  is  whether  an  absolute 
title  to  the  premises  is  vested  in  the  plaintiff?" 

Mr.  Edwards,  for  the  plaintiff. 

1.  Alice  Yarnall,  the  widow  of  the  testator,  took  an  estate  tail 
by  this  devise,  under  the  rule  in  Shelley's  case  ;   and  consequently 
the  limitation  over  to  the  unborn  children  of  Walker  Yarnall,  gave 
a  contingent  remainder,  not  an  executory  devise.    It  is  evident  that 
the  intent  of  the  testator  here  was  that  the  issue  should  take  in 
succession.     The  general  rule  as  to  this  intention  is  clear.     The 
words  "no  heir  by  me"  are  indefinite  in  respect  to  time.     The 
meaning  is  "  all  heirs ;"  and   it  is  equivalent  to  saying,  "  if  my 
issue  shall  fail."    There  is  nothing  here  to  designate  any  individual 
as  the  object  of  the  testator's  bounty.     The  word  "  issue"  cannot 
be  taken  as  designatio  persons.     It  is  generally  equivalent  to  the 
words  "  heirs  of  the  body  :"  Doe  v.  Asplin,  1  Term  Rep.  82.     The 
result  of  the  cases  is  that "  issue"  is  descriptive  of  all  issue  to  come  : 
Sibley  v.  Perry,  7  Ves.  522 ;  Lehigh  v.  Norbury,  13  Id.  340.     In 
Den  v.  Puckey,  5  Term  Rep.  299,  the  devise  was  to  A.  for  life, 
without  impeachment  of  waste,  remainder  to  the  issue  male  of  her 
body,  and  to  the  heirs  and  assigns  of  such  issue  male;  yet  it  was 
held  that  A.  took  an  estate  tail.      Suppose  that  the  testator  had 
survived,  and  had  a  second  child,  if  the  word  issue  is  held  here  to 
be  designatio  personce,  that  child  would  not  have  taken  at  all. 
That  the  word  "issue"  is  nomen  collectivum  is  shown   by  several 
cases :  King  v.  Mellen,  2  Levinz  58  ;  Attorney-General  v.  Sutton, 
1  Peere  Wms.  754  ;  Dobson  v.  Grew,  2  Wilson  322.     In  Carter  v. 
McMichael,  10  S.  &  R.  429,  C.  J.  Tilghman  recognised  the  rule 
that  a  particular  intent  must  give  way  to  the  general  intent.    If  the 
devise  here  had  stopped  with  the  words  "  heirs  and  assigns  forever," 
doubtless  this  would  be  an  estate  tail.     Are  there  any  inconsistent 
words  ?     It  is  settled  that  superadded  words  merely  will  not  reduce 
the  estate  to  one  for  life :  Doe  v.  Goff,  11   East  668 ;  Jesson  r. 
Wright,  2  Bligh  2  ;  Goodright  v.  Pullen,  2  Ld.  Ray.  1437 ;  Mea- 
sure v.  Gee,  5  Barn.  &  Aid.  910 ;  7  E.  C.  L.  R.  300 ;  Doe  v.Gold- 
smith,  7  Taunt.  209 ;  Doe  v.  Cooper,  1  East  229.     The  fair  infer- 
ence is  that  the  testator  intended  an  estate  tail,  unless  the  words 
necessarily  refer  to  a  particular  person  ;  and  to  defeat  the  rule  of 
law  the  intention  must  be  so  clear  and  explicit  that  no  one  can 
doubt  about  it. 

2.  Even  if  Alice  Yarnall  took  an  estate  for  life  only,  yet  the 
*2101  ^m'tat^on  *over  was  not  an  executory  devise,  but  a  con- 

J  tingent  remainder.     There  is  some  confusion  in  the  books, 

and  contradiction  in  the  cases,  on  this  subject.     The  devise  to  the 

unborn   child   must  be  considered   as   executory.     Both   devises 

depended  upon  a  contingency.     Suppose  that  no  child  had  been 
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born,  the  limitation  to  the  children  of  Walker  Yarnall  would 
clearly  have  been  a  remainder.  Here  was  a  sufficient  estate  of 
freehold  to  support  it.  The  case  of  Carlisle  v.  Cannon,  3  Rawle 
489,  which  recognises  the  rule  that  if  there  be  a  sufficient  pre- 
ceding estate  of  freehold,  the  succeeding  estate  cannot  be  an  execu- 
tory devise,  is  in  point.  So  is  the  case  of  Rattew  v.  Waddell,  5 
Rawle  231.  The  whole  doctrine  is  discussed,  and  the  cases  col- 
lected in  Preston  on  Estates,  pp.  59,  83,  88,  and  488,  493  ;  Doe  v. 
Burnsall,  6  Term  Rep.  30 ;  Crump  v.  Norwood,  7  Taunt.  362 ;  2 
E.  C.  L.  R.  136;  4  Kent's  Com.  201;  Wilson  on  Springing  Uses 
16,  17,  18. 

Mr.  T.  I.  Wharton,  for  the  defendant. 

1.  Alice  Yarnall  took  an  estate  for  life  only  under  this  will. 
The  rule  in  Shelley's  case  has  been  abrogated  in  at  least  four  of 
the  states  of  the  Union,  and  considerably  modified,  by  a  recent 
statute,  in  England.  As  it  in  almost  every  case  defeats  the  ex- 
pressed intention  of  the  testator,  this  court  will  not  be  disposed  to 
carry  it  beyond  the  limits  prescribed  by  the  adjudged  cases.  No  one 
can  doubt  the  particular  intention  of  the  testator  in  the  devise  to 
the  first  taker  in  this  case,  and  there  is  no  general  intent  which  can 
be  supposed  to  have  existed,  at  variance  with  it.  The  devise  is  to 
his  wife  for  life  only ;  and  if  an  estate  tail  had  been  given  to  her  it 
would  have  enabled  her  to  give  away  the  whole  estate  from  her 
child,  or  to  carry  it  into  another  family.  In  this  respect  the  case 
differs  from  a  similar  devise  to  a  child  of  the  testator.  From  an 
examination  of  the  rule  as  it  is  stated  by  the  best  authorities,  it 
may  be  said  that  whether  the  word  heirs,  heir,  issue,  child,  son,  or 
daughter,  be  used,  if  the  word  appears  to  have  been  employed  with 
reference  to  a  particular  person  and  not  to  a  line  of  descendants, 
the  first  devisee  will  take  an  estate  for  life  only.  In  this  case  the 
words  are  extremely  significant.  The  testator  was  within  a  few 
hours  of  his  death.  He  knew  that  his  wife  was  pregnant,  but  of 
course  was  ignorant  of  the  sex  of  the  child.  The  use  of  the  words 
"  his  or  her,"  in  connection  with  the  word  "issue,"  proves  that  he 
meant,  by  the  latter  word,  a  particular  individual.  In  Doe  v.  Col- 
lis,  4  Term  Rep.  299,  Lord  Kenyon  says,  that  in  a  will  the  word 
issue  is  a  word  either  of  purchase  or  limitation,  as  will  best  answer 
the  intention  of  the  testator.  In  the  Earl  of  Oxford  v.  Churchill, 
3  Ves.  &  Beames  67,  the  Master  of  the  Rolls  calls  it  an  ambiguous 
term,  and  says  that  "it  may,  and  frequently  does,  mean  children 
only."  The  same  language  is  used  by  Judge  Yeates,  in  Findlay 
v.  Riddle,  3  Binn.  160.  The  earliest  case  resembling  *this  poll 
is  Archer's  case,  1  Coke  66,  where  the  remainder  was  to  ' 
the  next  heir  in  the  singular  number,  and  it  was  adjudged  an  estate 
for  life  in  the  first  taker.  Cheek  v.  Day  (which  was  cited  from 
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Fearne's  Cont.  Rem.  150),  also  greatly  resembles  this.  So  of 
Luddington  v.  Kime,  1  Ld.  Raymond  203 :  and  the  remarks  of 
Powel,  J.  (p.  204,  5),  as  to  the  meaning  of  the  word  issue,  are 
applicable  here.  In  Shaw  v.  Weigh,  2  Strange  998,  an  estate  for 
life  was  adjudged  upon  this  word.  In  Goodright  v.  Puller,  2 
Strange  731,  the  devise  was  to  N.  for  life,  and  after  his  decease  to 
the  heirs  male  of  the  body  of  the  said  N.  and  his  heirs  forever,  but 
in  case  he  should  die  without  such  heir  male,  then  over :  it  was 
held  to  be  an  estate  tail  in  N. ;  but  this  was  in  consequence  of 
the  court  referring  the  word  his  to  the  first  taker  and  not  to  his 
heir,  as  appears  from  the  remarks  of  C.  J.  Raymond.  In  Back- 
house v.  Wells  (stated  in  Fearne  152),  and  Doe  v.  Laming,  2 
Burr.  1100),  under  similar  devises,  estates,  for  life  only,  were 
adjudged.  The  case  most  closely  resembling  this  in  its  terms  is 
Gulliver  v.  Wickett,  1  Wilson  105 ;  and  there,  although  no 
child  came  in  esse,  yet  the  devise  over  was  held  to  be  a  good  execu- 
tory devise.  The  remarks  of  Mr.  Fearne  on  this  case  (pages 
396,  7,  7th  ed.),  are  entirely  apposite  to  this  devise.  The  cases 
cited  are  all  which  are  in  point  before  the  revolution.  The 
recent  English  cases  are  less  satisfactory  in  respect  to  principles, 
since  there  is  some  contradiction  to  be  found  in  them,  and  there 
is  an  apparent  disposition  in  some  of  the  judges  to  carry  the  rule 
beyond  its  former  limits.  Still  there  is  no  authority  for  applying 
it  to  a  case  like  the  present.  In  Doe  v.  Collis,  4  Term  Rep. 
294,  the  words  were  "to  the  issue  of  her  body  and  their  heirs 
forever;"  and  it  was  adjudged  an  estate  for  life  only.  So  in  Doe 
r.  Elvey,  4  East  313,  the  devise  was  to  A.  and  the  issue  of  his 
body  "  his,  her,  or  their  heirs,"  &c.  Le  Blanc,  J.,  held  that  A. 
took  for  life  only.  A  similar  doctrine  prevailed  in  Gretton  v. 
Hayward,  6  Taunt.  94 ;  IE.  C.  L.  R.  320,  and  Merest  v.  James, 
1  Brod.  &  Bing.  487  ;  5  E.  C.  L.  R.  156.  The  American  cases 
in  point  are  generally  to  the  same  effect.  In  Ray  v.  Enslin,  2 
Mass.  524,  the  devise  was  to  the  testator's  wife  for  life,  and  after 
her  death  to  his  daughter  and  her  heirs  forever.  There  was  no 
question  that  the  wife  took  for  life  only ;  and  the  only  difference 
between  that  case  and  this  is,  that  here  the  testator  was  ignorant 
of  the  sex  of  the  infant.  Rogers  v.  Rogers,  3  Cowen  303 ;  Lyle 
i'.  Digges,  6  Harr.  &  Johns.  364,  and  the  very  recent  case  of  Cush- 
ney  v.  Henry,  4  Paige's  Ch.  Rep.  345,  also  support  this  view.  In 
the  case  of  James's  Claim,  1  Dall.  47,  it  is  true  that  an  estate  tail 
was  adjudged  to  be  in  the  first  taker,  but  there  the  word  issue  was 
used  in  the  plural  number.  The  same  will  came  before  the  court 
again  in  Evans  v.  Davis,  1  Yeates  332,  where  it  was  held  that  the 
remainder  over  was  vested,  and  not  contingent.  In  Harris  v. 
Potts,  3  Yeates  141,  the  devise  was  to  E.  and  to  her  male  heir 
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forever,  i.  e.  her  son  *T.,  in  case  he  should  live  to  come  to  1-^9-19 
age  and  enjoy  it,  but  if  T.  should  die  before,  then  to  J.  and  ' 
his  heirs  forever,  and  the  court  held  that  E.  took  it  for  life  only, 
and  that  J.  took  by  way  of  executory  devise.  The  words  of  the 
devise  in  Findlay  v.  Riddle,  3  Binn.  139,  strongly  resemble  this, 
and  were  held  to  pass  an  estate  for  life  only.  The  same  will  was 
again  considered  in  Stump  v.  Findlay,  2  Rawle  168,  when  a  simi- 
lar adjudication  took  place.  Abbot  v.  Jenkins,  10  S.  &  R.  296,  is 
to  the  same  effect.  The  cases  cited  on  the  other  side  may  be 
divided  into  two  classes.  1st.  Those  which  show  that  issue  is 
sometimes  nomen  collectivism,  as  Doe  v.  Asplin,  &c.,  which  is  not 
disputed,  but  these  cases  also  admit  that  it  is  at  other  times  desig- 
natio  personce.  2d.  Those  which  prove  that  superadded  words  of 
limitation  as,  "  the  heirs,"  or  "  heirs  of  the  body,"  of  the  second 
devisee,  do  not  necessarily  defeat  the  rule  in  Shelley's  case.  Such 
is  Den  v.  Puckey,  &c.  These  cases  merely  prove  that'  where  the 
limitation  is  to  "  heirs"  generally,  or  ''heirs  of  the  body,"  as  a 
class,  the  superadded  words  make  no  difference.  But  none  of  these 
cases  come  up  to  this  point,  where  the  devise  was  to  a  particular 
child,  with  superadded  words  to  the  heirs  of  such  child,  followed 
by  expressions  limiting  the  estate  over  on  the  death  of  such  child 
under  twenty-one,  &c.  In  the  case  of  Carter  v.  McMichael,  there 
was  an  obvious  Reference  to  an  indefinite  failure  of  issue ;  and  the 
language  of  C.  J.  Tilghman  shows  that  the  court  were  governed 
by  what  they  supposed  to  be  the  general  intent  of  the  testator. 

2.  Even  if  Alice,  the  widow  of  the  testator,  took  an  estate  tail 
by  force  of  the  rule  in  Shelley's  case,  yet  there  was  a  vested  re- 
mainder in  fee  in  the  infant  child,  which  took  effect  in  possession 
on  the  death  of  the  mother ;  and  consequently,  the  limitation  over, 
could  not  be  a  contingent  remainder.  It  is  plain  from  the  words 
of  the  will,  that  the  testator  referred  to  a  particular  individual, 
who  was  in  existence  though  unborn.  There  are,  it  is  true,  some 
contradictory  expressions  in  the  books,  but  there  is  an  obvious 
distinction  between  an  unbegotten  child,  and  one  begotten  but  not 
born.  In  the  first  case  the  remainder  may  be  contingent,  but  not 
in  the  latter.  Suppose  a  remainder  limited  to  the  child  of  a 
person  living  at  a  distance  from  the  testator,  of  whose  name  and 
sex  he  was  ignorant.  Clearly  this  would  be  a  vested  remainder. 
Then  as  to  the  actual  existence  in  law  of  an  infant  in  ventre  sa 
mere,  there  is  abundant  authority.  2  Vernon  710 ;  3  Inst.  50 ; 
Andrews  v.  Fulham,  2  Strange  1093  ;  Stat.  10  &  11  Wm.  III.  c. 
xvi.  In  Doe  e.  Selby,  2  Barn.  &  Cress.  926,  9  E.  C.  L.  R.  278, 
279,  Judge  Bayley,  referring  to  Gulliver  v.  Wicket,  says  "  The 
description  of  the  child  there,  was  a  clear  designatio  personce ;  and 
as  a  child  in  ventre  sa  mere,  is  for  many  purposes  considered  as  in 
esse,  the  first  remainder,  a  fee  determinate,  was  vested  in  that 
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child,  and  the  remainder  over  could  only  operate  by  way  of  execu- 
tory devise."  Suppose  the  mother  in  this  case  had  died  before  the 
*9|o-i  actual  birth  of  the  child  (which  is  possible)  *though  but  for 
•*  an  instant,  then  if  this  were  but  a  contingent  remainder, 
the  child  could  not  have  taken.  The  cases  cited  on  the  other  side, 
to  prove  that  this  was  not  a  vested  remainder,  are  all  cases  of 
children  not  in  esse  ;  and  the  general  remarks  of  the  elementary 
writers  quoted,  must  be  understood  with  this  qualification.  In 
Crump  r.  Norwood,  7  Taunt.  362,  C.  J.  Gibbs  said,  that  if  there 
had  been  issue  born  the  estate  over  would  have  been  an  executory 
devise.  The  rule,  that  when  a  devise  is  capable,  according  to  the 
state  of  the  objects  at  the  death  of  the  testator,  of  taking  effect  as 
a  remainder,  it  shall  not  be  construed  to  be  an  executory  devise, 
does  not  affect  the  argument,  since  here  was  a  vested  remainder  at 
the  testator's  death.  But  the  rule  itself  is  not  an  universal  one, 
nor  without  exceptions.  In  2d  Powell  on  Devises  (by  Jarman),  p. 
244,  245,  it  is  shown  by  several  authorities  that  a  limitation  is 
sometimes  governed  by  subsequent  events.  And  this  also  appears 
in  Doe  v.  Selbey  and  Crump  v.  Norwood. 

Then,  whether  the  widow  of  the  testator  took  an  estate  for  life 
or  in  tail,  the  first  remainder  was  a  vested  remainder  in  fee,  defeasi- 
ble on  a  certain  event ;  and  the  limitation  to  the  children  of  Wal- 
ker Yarnall,  was  not  an  alternate  or  shifting  remainder,  but  an 
executory  devise,  and  within  the  limits  allowed  by  law  in  respect 
to  such  estates.  Fearne's  Cont.  Rem.  395,  396  (7th  ed.) ;  East- 
man v.  Baker,  1  Taunt.  173 ;  Glover  v.  Monckton,  3  Binn.  13 ; 
11  E.  C.  L.  R.  9. 

Mr.  Tilghman,  in  reply. — The  testator  in  this  case,  it  is  obvi- 
ous, considered  the  probability  of  his  brother  having  issue  as  very 
slight :  and  it  is  not  to  be  supposed  that  he  meant  to  keep  the  fee 
in  abeyance  under  any  circumstances. 

1.  It  is  too  late  to  question  the  validity  or  even  the  propriety  of 
the  rule  in  Shelley's  case.  In  the  words  of  Judge  Yeates:  "It  is 
an  unbroken  pillar  of  the  system."  And  the  courts  in  this  country 
will  find  that  the  real  interests  of  property  are  best  promoted  by 
adhering  to  it.  The  opposite  argument  takes  it  for  granted  that 
the  testator  referred  to  an  actual  existing  child.  Now,  the  will 
does  not  say  so ;  and  non  constat  that  the  testator  knew  that  his  wife 
was  pregnant.  In  Gulliver  v.  Wicket,  it  appears  that  the  testator 
distinctly  referred  to  the  child  with  which  his  wife  was  enciente. 
The  words  here,  give  an  estate  tail  in  express  terms.  In  Robinson 
v.  Robinson,  I  Burrow  38,  though  the  words  were  "  to  my  wife  for 
life  and  no  longer,"  yet  an  estate  tail  was  held  to  pass.  If  his  will 
had  stopped  at  the  words  "issue  by  me  begotten,"  no  one  would 
have  doubted.  I  admit  that  whenever  the  word  issue  must  neces- 
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sarily  be  construed  children,  the  rule  does  not  apply ;  but  in  the 
large  majority  of  cases  it  is  equivalent  to  heirs  of  the  body.  That 
the  testator  here  uses  the  word  in  that  sense,  is  shown  by  the  sub- 
sequent expressions  "if  no  heir  by  me,"  &c.  The  word  issue  is 
*always  in  the  plural.  The  words  "his  or  her,"  super-  r*Oi4 
added,  do  not  break  the  line  of  descent.  It  was  the  tenancy  *- 
in  common  that  governed  in  Findlay  v.  Riddle.  The  rule  to  be 
collected  from  the  numerous  cases  on  the  subject  which  are  col- 
lected and  well  arranged  in  Hayes  on  Devises,  &c.,  is  that  super- 
added  words  will  not  of  themselves  produce  any  effect  upon  the  rule 
in  Shelley's  case.  In  Morris  v.  Wood,  or  Le  Gay,  cited  in  8  Term 
Rep.  518,  the  words  were  to  the  heirs  of  the  body,  and  "  his  heirs 
and  assigns,"  yet  it  was  held  to  be  an  estate  tail.  The  same  case 
is  cited  in  5  Term  Rep.  304;  2  Burr.  Rep.  1102,  and  2  Atkyns 
249.  In  Measure  v.  Gee,  th,e  words  were  "his,  her,  or  their  heirs 
and  assigns."  No  case  has  been  adduced,  in  which,  from  the  will 
itself,  the  court  has  not  been  satisfied  that  the  testator  used  the 
words  in  a  sense  different  from  their  legal  sense.  In  Archer's  case, 
the  decision  turned  on  the_ words  "next  heir."  Doe  v.  GofF,  11 
East  668,  was  overruled  in  Jesson  v.  Wright,  2  Bligh  1,  where  the 
whole  subject  is  discussed  at  length,  and  the  paramount  claim  of 
the  rule  in  Shelley's  case  reasserted. 

2.  If  Alice  took  an  estate  for  life  only,  yet  all  the  subsequent 
estates  were  contingent  remainders,  not  executory  devises.  It  is 
an  established  rule  that  if  there  be  an  estate  of  freehold  capable  of 
supporting  a  remainder,  the  next  limitation  must  be  a  remainder. 
Purefoy  v.  Rogers,  2  Saunders  380  ;  Fearne  393 ;  Dunwoody  v. 
Reed,  3  S.  &  R.  435 ;  Carlisle  v.  Cannon,  Id.  491.  The  case  of 
Gulliver  v.  Wicket,  is  the  only  one  which  expressly  sustains  the 
opposite  argument ;  and  that  case  seems,  from  the  language  of  recent 
elementary  writers,  not  to  be  considered  as  law  at  the  present  day. 
Wilson  on  Springing  Uses  24.  I  contend  that  the  estate  given  to 
the  unborn  child  was  necessarily  a  contingent  remainder,  and  that  the 
subsequent  vesting  in  possession,  did  not  alter  the  condition  of 
the  succeeding  estate  so  as  to  turn  it  into  an  executory  devise.  The 
rule  that  it  is  the  estate  of  the  objects  at  the  death  of  the  testator 
that  governs,  is  certainly  unshaken ;  and  it  is  considered  to  pre- 
vail without  exception,  by  the  bes<  writers.  2  Jarman's  Powell 
238,  &c. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  question  to  be  determined  here  is,  whether 
under  the  will  of  Eli  Yarnall,  and  the  conveyance  from  Walker 
Yarnall,  the  brother  of  the  testator  mentioned  in  the  will,  and  the 
children  of  the  testator's  sister  Sarah,  also  mentioned  therein,  to 
the  plaintiff,  he  has  become  invested  with  a  good  title  in  fee  to  the 
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estate  mentioned  in,  and  disposed  of  by  tne  will.  The  case  has 
been  very  well  argued  by  the  counsel  on  both  sides;  and  in  such 
a  way  as  to  relieve  the  court  in  a  great  measure  from  the  labor,  that 
*°1VI  *otnerw'se  roust  have  been  encountered  in  searching  and 
'  looking  into  the  cases  hitherto  decided  on  this  abstruse 
branch  of  the  law. 

First.  It  has  been  argued  by  the  counsel  for  the  plaintiff,  that 
Alice  the  wife  of  the  testator,  took  an  estate  tail  under  the  will, 
according  to  the  rule  in  Shelley's  case,  1  Co.  66 ;  which  is,  that 
"  if  by  any  instrument,  a  freehold  be  limited  to  the  ancestor  for 
life,  and  the  inheritance  to  his  heirs,  either  mediately  or  imme- 
diately, the  first  taker  takes  the  whole  estate ;  for  instance,  if  it 
be  limited  to  the  heirs  of  his  body,  he  takes  a  fee  tail,  if  to  his 
heirs,  a  fee  simple."  Prest.  on  Estates  265. 

Second.  Supposing  that  in  tnis  they  are  mistaken,  and  that 
Alice  took  only  an  estate  for  life,  it  h*as  been  contended  then,  that 
the  limitation  to  her  issue  must  be  regarded  as  a  contingent  remain- 
der, and  consequently,  the  subsequent  limitation  to  the  testator's 
sister  Sarah's  children,  and  the  children  of  his  brother  Walker 
Yarnall,  is  to  be  taken  as  a  contingent  remainder  also,  and  not  an 
executory  devise ;  and  the  preceding  particular  estate  of  freehold 
which  supported  it,  having  expired  without  Walker  Yarnall's 
having  a  child,  the  remainder  of  his  children  being  an  undivided 
moiety  of  the  estate,  is  gone,  and  has  become  vested  by  descent  in 
Walker  Yarnall,  and  the  children  of  the  testator's  sister  Sarah,  as 
the  heirs  at  law  of  the  testator. 

The  words  of  the  will,  upon  which  the  question  arises  here  are, 
"•  I  give  and  devise  to  my  well  beloved  wife  Alice  Yarnall,  all  my 
estate  situate  in  the  township  of  Edgmont,  for  and  during  Tier 
natural  life,  and  to  her  issue  by  me  begotten,  his  or  her  heirs  and 
assigns  forever ;  but  if  no  heir  by  me  should  live  to  the  age  of 
twenty-one  years,  or  marry,  my  will  then  is,  that  my  real  estate 
shall  be  equally  divided  between  my  sister  Sarah's  children  and 
the  children  of  my  brother  Walker  Yarnall,  provided  he  should 
have  any ;  my  sister  Sarah's  children  taking  one-half,  and  the 
children  of  my  brother  Walker  the  other  half  part."  The  will  was 
made  on  the  27th  of  August  1812,  and  the  testator  died  on  the 
following  day.  His  wife  was  enciente  at  and  for  some  time  before 
the  making  of  the  will,  and  gave  birth  to  the  child  shortly  after 
his  death.  The  child,  however,  died  subsequently,  on  the  24th  of 
March  1831,  about  one  year  after  the  death  of  its  mother,  under 
the  age  of  twenty-one  years,  and  without  having  been  married. 
From  the  testator's  dying  the  day  after  making  his  will,  it  is 
reasonable  to  conclude,  that  he  made  it  under  the  prospect  of 
almost  immediate  death ;  and  as  his  wife  had  been  pregnant  for 
some  time  previously  thereto,  that  he  must  have  known  it ;  and 
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she  having  no  other  child  by  him,  that  he  must  have  intended  to 
provide  for  it.  But  as  the  child  was  not  actually  born  then,  he 
could  not  designate  it  either  by  its  name  or  sex.  Under  these 
circumstances,  it  would  therefore  seem,  as  if  he  selected  and  used 
the  word  issue  for  this  purpose ;  and  that,  after  giving  the  estate 
to  the  mother  for  life,  confident,  no  doubt,  *that  she  would  1-^91^ 
support  and  provide  for  the  child  out  of  it  during  that  *• 
period,  his  great  object  was  to  make  the  child,  if  it  should  live 
until  it  attained  the  age  of  twenty-one  years  or  got  married,  the 
absolute  owner  of  the  estate  in  fee.  This  conclusion  would  seem 
to  be  highly  probable,  if  not  irresistible,  from  the  terms  of  the  will 
and  the  situation  of  the  testator's  family,  at  the  time  of  making  it. 
He  knew  that  he  had  no  issue  by  his  wife  then  actually  born,  but 
that  she  was  then  with  child  by  him ;  and  believing,  as  it  may 
reasonably  be  supposed,  that  death  was  waiting  at  the  door,  as  it 
were,  to  take  him  off,  he  never  could,  in  making  his  will,  have 
thought  that  his  wife  was  ever  to  have  any  other  issue  by  him  than 
the  child  of  which  she  was  then  enciente.  The  most  rational  infer- 
ence certainly  is,  that  he  introduced  the  word  issue  into  his  will  in 
reference  to  what  he  then  believed  was  the  state  of  his  family  ; 
intending  thereby  to  designate  and  provide  for  the  child  in  ventre 
sa  mere,  by  limiting  the  estate  in  fee  to  it,  after  the  determi- 
nation of  the  life  estate  given  to  his  wife,  subject,  however,  to  be 
determined  by  the  child's  dying  before  the  age  of  twenty-one,  or 
marriage. 

But  it  has  been  objected  here,  that  the  situation  of  the  testator's 
family  at  the  time  of  making  the  will,  or  other  circumstances  not 
appearing  on  the  face  of  the  will  itself,  are  to  have  no  influence 
upon  its  construction  ;  it  is  contended,  that  it  must  be  interpreted 
ex  visceribus  suis.  The  late  Mr.  Justice  Duncan,  in  delivering 
the  opinion  of  this  court  in  Swift  v.  Duffield,  5  S.  &  R.  39,  says, 
"  Where  the  intention  of  a  testator  is  ambiguously  expressed,  the 
time  of  making  the  will ;  the  state  of  the  property  ;  and  situation 
of  the  family,  are  often  resorted  to  in  aid  of  its  construction." 
Lord  Talbot,  also,  in  Stapleton  v.  Colville,  Talb.  Ca.  208,  seems 
to  intimate,  where  the  question  was,  whether  the  testator  intended 
by  his  will  to  charge  his  debt  exclusively  on  his  real  estate,  that 
the  amounts  of  the  debts,  and  quantum  of  the  personal  estate 
might  be  inquired  into,  by  saying,  that  it  might  have  thrown  great 
light  on  the  matter  in  that  case  had  it  appeared.  This,  however, 
is  expressly  denied  by  Lord  Thurlow,  in  Ancaster  v.  Mayer,  1 
Bro.  Ch.  Ca.  466,  467 ;  by  Lord  Northington,  in  Stephenson  v. 
Heathcote,  1  Eden's  Ca.  43 ;  by  Lord  Alvanley,  in  Brummel  v. 
Prothero,  3  Ves.  113 ;  by  Lord  Eldon,  in  Bootle  v.  Blundle, 
1  Meriv.  216,  217,  and  by  Lord  Chancellor  Manners,  in  Aldridge 
v.  Wallscourt,  1  Ball  &  Beat.  315.  See,  also,  Cole  v.  Rawlinson, 
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1  Salk.  234,  235,  and  Obrien  v.  Inchiquin,  Ridg.  Ca.  249.  Still, 
however,  notwithstanding  it  seems  to  be  settled  by  a  series  of 
decisions  in  England,  that  the  condition  of  the  testator's  estate 
cannot  be  inquired  into  and  taken  into  consideration  further  than 
it  shall  appear  from  the  face  of  the  will  itself,  in  order  to  deter- 
mine the  construction  that  shall  be  put  on  it,  yet  the  condition  of 
his  family  may.  And  Lord  Chancellor  Manners,  accordingly,  in 
Crone  v.  Odell,  1  Ball  &  Beat.  480,  481,  in  answer  to  an  argu- 
#9-17-1  ment  urged  by  *the  counsel  there  for  the  defendant  (with  a 
-•  view  to  exclude  the  consideration  of  the  state  of  the  tes- 
tator's family),  that  the  court  could  not  travel  out  of  the  will  for 
that  purpose,  said,  "  The  contrary  has  been  held  to  be  the  law 
from  the  time  of  Wilde's  case,  6  Co.  16,  to  the  present  time. 
In  Goodinge  v.  Goodinge,  1  Ves.  231,  the  same  argument  was 
urged  and  overruled  by  Lord  Hardwicke ;  and  his  opinion  upon 
that  point  has  been  confirmed  by  the  uniform  decisions  of  courts 
of  equity  ever  since."  See,  also,  Radcliffe  v.  Buckley,  10  Ves. 
201.  But  here  it  is  clear  from  the  will  itself,  that  the  word 
issue  is  used  in  the  singular  number,  and  cannot  be  taken  as 
nomen  coUectivum,  for  it  is  the  antecedent  to  the  relative  words 
'•  his  or  her,"  which  latter,  it  must  be  admitted,  are  in  the  singular 
number,  and  in  this  respect  must  agree  with  their  antecedent. 
Neither  the  word  "his"  nor  "her"  can  be  referred  to  the  wife 
here,  so  as  to  create  in  her  an  estate  tail,  as  was  done  in  Lisle  v. 
Pullen,  2  Stran.  731,  where  though  the  devise  was  "  to  Nicholas 
for  and  during  the  term  of  his  natural  life,  and  after  his  decease 
unto  the  heirs  male  of  the  body  of  the  said  Nicholas  lawfully  to  be 
begotten,  and  his  heirs  forever ;"  yet  the  court,  by  referring  the 
word  "  his  "  to  Nicholas,  held  that  he  took  an  estate  tail.  Here, 
however,  it  is  perfectly  manifest,  that  the  words  "  his  "  and  "  her  " 
are  referable  to  the  same  antecedent;  and  the  word  "his  "  being 
of  the  male  gender,  cannot,  in  the  nature  of  things,  more  than  by 
the  common  rules  of  grammatical  construction,  be  forced  to  have 
reference  to  the  wife ;  it  can  only  have  reference  to  the  word 
"  issue ;"  and  as  it  was  unknown  then  whether  that  issue  was  male 
or  female,  the  relative  of  either  sex  is  used,  so  as  to  be  applicable  to 
the  child,  whichsoever  of  the  two  sexes  it  might  be  of.  This  brings 
the  case  then  within  the  principle  of  Archer's  case ;  making  the 
term  "issue  "  here  a  word  of  purchase,  as  the  word  "  heir,"  in  the 
singular  number,  was  held  to  be  there.  It  cannot  be  said  that 
the  word  issue,  technically  speaking,  is  less  a  word  of  purchase, 
when  used  in  the  singular  number,  than  the  word  heir.  The  word 
issue,  perhaps,  has  no  precise  technical  meaning  affixed  to  it,  and 
must  always  depend,  I  apprehend,  upon  the  context  for  its  true 
signification,  whether  it  shall  be  taken  as  a  word  of  purchase  or  of 
limitation.  Indeed,  Chief  Baron  Yelverton,  in  Mandeville  v.  Car- 
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rick,  3  Ridg.  P.  C.  365,  considers  it,  technically,  a  word  of  pur- 
chase. Lord  Kenyon  also  says,  in  Doe  v.  Collis,  4  Term  Rep. 
299,  that  it  is  generally  considered  a  word  of  purchase,  and  indeed 
universally  so  in  deeds,  though  in  a  will  it  may  be  taken  as  a  word 
of  purchase  or  of  limitation,  as  will  best  answer  the  intention  of 
the  testator.  Mr.  Preston,  in  his  Treatise  on  Estates,  1  vol.  379, 
says,  it  is  not  ex  vi  termini,  within  the  rule  in  Shelley's  case ;  and 
that  it  depends  on  the  context,  whether  it  will  give  an  estate  tail 
to  the  ancestor.  Justice  Clive,  in  Dodson  v.  Grew,  2  Wils.  324, 
observes,  "  The  word  issue  is  one  of  the  most  vexed  words  in  the 
books  ;  sometimes  *it  is  nomen  singular,  sometimes  plural,  r^a-i  o 
sometimes  a  word  of  limitation,  sometimes  of  purchase  ;  but  *- 
it  must  always  be  construed  according  to  the  intent  of  the  will  or 
deed  wherein  it  is  used  ;"  and  Justice  Gould,  in  the  same  case, 
says,  "  The  word  issue  is  used  in  the  statute  de  bonis  promiscuously 
with  the  word  heirs  of  the  body.  The  term  issue  comprehends  the 
whole  generation,  as  well  as  the  word  heirs,  and  in  my  judgment,  the 
word  issue  is  more  properly  in  its  natural  signification  a  word  of  limi- 
tation than  of  purchase.  Justice  Rainsford  had  said  previously,  in 
Worman  v.  Seaman,  Finch's  Rep.  282,  "  the  word  issue  ex  vi  ter- 
mini is  nomen  collectivum  and  takes  in  all  issues  to  the  utmost 
extent  of  the  family,  as  the  word  heirs  of  the  body  would  do ;" 
and  for  this  he  vouched  Wilde's  Case,  6  Co.  17.  Mr.  Justice 
Grose  reports  the  declaration  of  Justice  Rainsford,  in  Doe  v. 
Applin,  4  Term  Rep.  88,  after  having  said,  "  There  is  no  case  in 
which  issue  has  been  determined  to  be  a  word  of  purchase,  unless 
coupled  with  other  words,  expressing  such  an  intent."  He,  how- 
ever, must  be  understood  as  speaking  in  reference  to  cases  growing 
out  of  wills.  But  even  thus  restricted,  it  may  be  questionable, 
whether  he  be  right.  And  Justice  Clive  went  too  far,  perhaps,  if 
he  meant  to  say,  that  the  word  issue  was  to  be  considered  either  a 
word  of  limitation  or  purchase  in  a  deed  as  well  as  a  will,  accord- 
ingly as  might  seem  to  accord  best  with  the  intention  thereof:  for 
I  rather  take  it  to  be  as  Lord  Kenyon  has  said,  that  in  a  deed  it 
has  generally  at  least,  if  not  universally,  been  considered,  and 
received  as  a  word  of  purchase.  In  a  popular  sense,  however,  I 
think  it  can  scarcely  be  doubted,  but  it  is  used  to  mean  children  ; 
and  the  popular  meaning  of  words  is  certainly  not  to  be  overlooked 
in  the  construction  of  wills,  especially  when  made  or  drawn  by 
unskilful  persons.  But  still,  notwithstanding  there  may  have 
been  some  diversity  of  opinion  among  judges,  whether  the  word 
issue  has  any  precise  technical  meaning  affixed  to  it  or  not,  and  if 
it  has,  whether  it  be  that  of  a  word  of  limitation  or  of  purchase, 
yet  they  all  seem  to  agree,  that  in  a  will  it  shall  be  taken  to  sig- 
nify the  one  or  the  other,  as  shall  best  comport  with  the  intention 
of  the  testator.  See  Kirkpatrick  v-  Kirkpatrick,  13  Ves.  483-4-5. 
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It  is  agreed,  however,  that  if  the  word  issue  here  be  in  th« 
singular   number,    it   must   be    considered   a   word  of  purchase. 
This  was  also  agreed,  in  regard  to  the  word  heir,  as  Lord  Mans- 
field says,  in  Doe  v.  Laming,  2  Burr.  1110,  where  words  of  limi- 
tation were  ingrafted  upon  it  in  the  singular  number ;  and  there- 
fore agreed,  that  such  heir  would  take  by  purchase.     This  he  said 
was  settled  in  Archer's  case,  and  was  admitted  in  the  case  of  Dub- 
ler  on  the  demise  of  Trollope  v.  Trollope,  P.  2  Geo.  28  B.  R., 
though  that  case  was  distinguished  from  Archer's   case,  by  having 
no  words  of  limitation  superadded  to  the  words  "  first  heir  male." 
In  Luddington  v.  Kime,  1  Salk.  224  ;  s.  c.  1  Ld.  Raym.  205,  the 
#.9-1  q-i    *word  issue  was  held  to  be  a  word  of  purchase.     There 
'   the  land  was  devised  to  A.  for  life,  without  impeachment 
of  waste ;  and  in  case  he  have  any  issue  male,  then  to  such  issue 
male  and  his  heirs  forever ;  and  if  he  die  without  issue,  then  to 
B.  and  his  heirs  forever.     The  court  held,  that  issue  was  to  be 
taken   as  nomen   sinyulare,  because  the  inheritance  (that  is,  the 
superadded  words  of  limitation)  was  annexed  and  limited  to  the 
word  issue;  so  that  the  inheritance  was  in  the  issue,  and   not  in 
A.,  the  father.     And  to  this  it  may  be  added  that  the  word  issue 
was  shown  clearly  there,  as  in  the  case  before  us,  to  have  been 
used  as  nomen  singulare,  by  inserting  the  relative  thereto  "  his" 
in  the  singular  number — "  to  such  issue  male  and  his  heirs  for- 
ever ;  and  not  "  to  such  issue  male  and  their  heirs  forever ;  as  most 
probably  would  and  ought  to  have  been  the  case,  had  not  the  word 
issue  been  intended  to  designate  a  single  individual.     Accordingly 
Lord  Northington,  in  speaking  of  this  case  in  King  v.  Burchell,  1 
Eden's  Ca.  431,  and  in  undertaking  to  distinguish  it  from  the  case 
under  his  consideration,  says,  "  The  court,  in  order  to  make  the 
word  issue  a  word  of  purchase,  held  that  it  was  to  be  taken  there 
as  nomen  singulare,  because  the  inheritance  was  annexed  to  the 
word  issue  ;  that  is,  the  words  of  inheritance  were  connected  with 
and  referred  to  the  word  issue,  by  means  of  the  word  his  in  the 
singular  number.     But  in  the  case  before  Lord  Northington,  the 
word  issue  was  shown  to  be  in  the  plural,  by  means  of  its  relative 
"  their"  being  placed  in  the  plural;  thus,  "to  his  issue  and  their 
heirs ;"  and  therefore  he  held  the  word  issue  to  be  a  word  of  lim- 
itation.    The  intention,  however,  of  the  testator,  in  the  case  before 
us,  to  use  the  word  issue  in  the  singular  number,  and  as  a  word  of 
purchase,  is  not  only  indicated  by  the  relatives  "  his"  and  "  her," 
but  likewise  by  his  substituting  the  word  heir  afterwards  in  the  sin- 
gular number  for  the  word  issue  ;  when  he  says,  "  but  if  no  heir  by 
me  should  live  to  the  age  of  twenty-one  years,  or  marry,"  &c.  The 
term  heir  alone  here  would,  perhaps,  be  sufficient  to  bring  this  case 
within  the  principle  of  Archer's  case  ;  but  in  connection  with  the 
word  issue,  previously  used,  in  the  singular  number,  it  becomes  » 
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much  stronger  case  than  Archer's,  in  favor  of  the  child,  then  in 
venire  sa  mere,  taking  as  a  purchaser. 

If,  however,  by  confining  ourselves  to  the  words  of  the  will, 
without  travelling  out  of  it,  any  doubt  existed  in  regard  to 
this  being  the  intent  of  the  testator,  the  state  of  his  family  at 
the  time  of  making  it,  which  is  proper,  as  we  have  seen,  to  be 
taken  into  the  consideration,  would  be  more  than  enongh  to 
remove  it. 

Taking  the  word  issue,  then,  as  a  designation  of  the  child,  with 
which  the  testator's  wife  was  enciente,  at  the  time  of  making  the 
will,  we  are  next  to  inquire  what  interest  it  took  under  the  will, 
upon  the  death  of  the  testator ;  and  whether  it  was  vested  or  con- 
tingent. The  superadded  words  of  inheritance  to  the  word  issue 
*made  the  interest,  intended  for  such  issue,  clearly  a  fee-  r*o9n 
simple  estate,  subject,  however,  to  be  determined  by  such  ' 
issue  or  child  dying  before  twenty-one  or  marriage.  And  if  it  be 
that  this  child,  which  was  afterwards  born,  though  subsequently  to 
the  death  of  the  testator,  is  to  be  regarded  as  in  rerum  natura  at  the 
the  time  of  making  the  will,  it  would  seem  naturally  to  follow,  that 
estate  ought  to  be  considered  vested,  and  not  contingent.  It 
It  must  be  admitted  that  according  to  some,  if  not  all,  of  the  most 
ancient  authorities  in  the  common  law,  it  would  appear  that  a  devise 
tofitz  in  venire  sa  mere  was  void,  because  it  was  not  considered 
then  as  being  in  esse  at  the  time  of  making  the  devise.  See  Scat- 
tergood  v.  Edges,  12  Mod.  282-3,  286-7,  and  the  books  there  re- 
ferred to.  But  the  judicial  opinion  on  this  subject  most  unques- 
tionably underwent  a  change  in  England  before  the  time  of  our 
revolution  ;  so  that,  at  that  time,  and  for  a  considerable  time  before, 
there  can  be  no  doubt,  it  would  have  been  considered  good,  at  least, 
as  a  contingent  remainder  or  executory  devise,  accordingly  as  it  had 
a  particular  previous  freehold  estate  or  not,  to  support  it,  if  not 
positively  good  as  a  vested  interest.  Lord  North,  in  Taylor  v.  Bid- 
dal,  2  Mod.  292  ;  s.  c.  1  Freem.  244,  says :  "  A  devise  to  an  infant 
in  venire  sa  mere  is  good  and  it  shall  descend  to  the  heir  in  the 
meantime ;  for  the  testator  could  not  intend  he  should  take  pre- 
sently ;  he  must^rs^  be  in  rerum  natura;  so  that  it  works  in  the 
nature  of  an  executory  devise."  So  in  Gynes  v.  Kemsley,  1  Freem. 
293,  he  again  repeats,  "  The  law  is  clear  now  that  a  devise  to  an 
infant  in  venire  sa  mere  is  good  enough,  though  he  be  born  after 
the  death  of  the  testator,  and  he  will  take  by  way  of  executory 
devise  when  he  is  born."  Again,  some  eighteen  years  afterwards, 
Pasch.  6  William  &  Mary,  the  Court  of  King's  Bench,  in  Reeve  v. 
Long,  1  Salk.  227 ;  s.  c.  309  ;  3  Lev.  408 ;  4  Mod.  282 ;  Skin. 
430  ;  Comb.  252  ;  12  Mod.  52  ;  Holt  228,  286,  where  the  testator 
seised  of  lands  in  fee  died  after  devising  the  same  to  his  nephew, 
II.  L.,  for  life,  remainder  to  his  first  son  in  tail  male,  and  so  on  to 
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the  second,  third,  &c ;  and  for  default  of  such  issue  to  his  nephew. 
R.  L.,  &c.,  H    L.  after  the  death  of  the  devisor,  married  and  died 
without  issue  other  than  leaving  his  wife  enciente  with  a  son,  it 
was  held  that  this  posthumous  son  was  not  entitled  to  the  remain- 
der ;  thereby  affirming  the  judgment  of  the  Common  Pleas,  because 
the  remainder  being  contingent,  as  the  judges  of  these  courts  con- 
ceived, so  long  as  the  son  was  not  actually  born,  it  was  lost  by  the 
previous  determination  of  the  father's  life  estate  which  supported 
it.     This  judgment,  however,  was  reversed  upon  writ  of  error  in 
the  House  of  Lords,  contrary  to  the  opinion  of  all  the  judges,  who 
were  much  dissatisfied  therewith,  as  it  was  said.     Shortly  after- 
wards, the  statute  of  10  &  11  VV.  3,  c.  16,  was  passed,  declaring 
that  posthumous  children  shall  take  estates  limited  in  remainder 
by  marriage  or  other  settlement  to  which  they  would  be  enti- 
tled if  born,  in  the  same  manner  as  if  born  in  the  lifetime  of 
*9*2n   *tneir  fatners»  although  there  be  no  limitation  to  trustees. 
'  It  was  questioned  by  some,  whether  this  statute  extended 
to  devises,  as  the  words  of  it  are  "  where  an  estate  is  by  any  mar- 
nage  or  other  settlement  limited,"  &c.     See  a  qucere,  by  Mr.  Sal- 
keld,  at  the  close  of  his  report  of  Reeve  v.  Long,  1  Salk.  228.     Mr. 
Butler,  in  a  note  to  Co.  Litt.  298,  says  also,  "  there  is  a  tradition, 
that  as  the  case  of  Reeve  v.  Long  arose  upon  a  will,  the  lords  con- 
sidered the  law  to  be  settled  by  their  determination  in  that  case, 
and  were  unwilling  to  make  any  express  mention  of  limitations  or 
devises  made  in  wills,  lest  it  should  appear  to  call  in  question  the 
authority  or  propriety  of  their  determination ;"  though  he  seems 
to  think  that  the  words  of  the  act  may  be  considered  without  much 
violence,  to  comprise  settlements  of  estates  made  by  will,  as  well  as 
settlements  of  estates  made  by  deed.     It  is  also  said  in  Buller's  N. 
P.  105,  that  there  is  no  ground  for  the  doubt  suggested  by  Salkeld. 
And  in  Roe  v.  Quartley,  1  Term  Rep.  634,  the  court  seem   to 
take  for  granted,  that  it  is  applicable  to  wills  as  well  as  deeds. 
But  certainly  the  decision  of  the  House  of  Lords  was  sufficient 
without  the  aid  of  the  act,  to  settle  the  law  and  the  rule  in  favor  of 
posthumous  children  taking  under  a  will  in  the  same  manner  as  if 
actually  born ;  so  that,  since  the  determination  of  Reeve  v.  Long 
by  the  House  of  Lords,  the  law,  in  England,  ought  to  be  consid- 
ered as  settled,  that  an  infant  in  venire  sa  mere  is  capable  of  tak- 
ing an  estate  limited  to  it  in  remainder.     But  it  is  somewhat  unac- 
countable, that  not  only,  after  the  law  had  been  thus  established, 
in  favor  of  the  capacity  of  an  infant,  in  venire  sa  mere,  to  take  a 
remainder  limited  by  will,  but  even  after  the  passage  of  the  statute 
of  10  &  11  W.  3,  it  should  have  been  thought  by  any  to  be  contin- 
gent, until  the  actual  birth  of  the  child.     Yet  this  would  seem  to 
have  been  the  case  from  what  is  said  by   the  court  in  Gulliver  v. 
Wicket,  1  Wils.  Rep.  106,  where  the  testator  believing  that  hii 
218 


1837.]  OF  PENNSYLVANIA.  221 

[Wells  v.  Hitter.] 

wife  was  with  child,  when  in  fact  she  was  not,  devised  lands,  of 
which  he  was  seised  in  fee,  to  her  for  life,  and  after  her  death  to 
the  child,  she  was  then  enciente  with,  in  fee,  the  court  said,  they 
were  of  opinion,  that  the  remainder  in  fee  to  the  supposed  child 
was  a  good  contingent  remainder.  It  is  clear,  that  as  the  testator 
was  altogether  mistaken  about  his  wife  being  in  a  state  of  preg- 
nancy, the  remainder  was  absolutely  void ;  but  why  the  court  upon 
the  supposition  that  the  fact  had  been  as  the  testator  supposed, 
seemed  to  think  that  the  remainder  would  have  been  good  as  a  con- 
tingent remainder,  I  cannot  conceive;  for  the  child  would  have 
been  as  completely  in  esse,  and  as  fully  capable  of  taking  the  estate 
limited  to  it,  according  to  the  final  determination  of  Reeve  v.  Long, 
and  the  application  that  has  been  made  of  10  &  11  W.  3,  c.  16,  as 
if  it  had  been  actually  born  and  visible  to  the  world  at  the  time  of 
making  the  will ;  if  so,  the  remainder  limited  to  it,  had  been  in 
ventre  sa  mere,  would  have  been  a  vested  remainder,  liable,  how- 
ever to  *be  divested  perhaps  in  the  event  of  the  child's  not  r*ooo 
being  born  alive  afterwards.  And  accordingly,  Mr.  Justice  ^ 
Bayley  pronounces  it  a  vested  remainder  in  Herbert  v.  Kelley,  2 
Barn.  &  Cress.  925 ;  s.  c.  9  E.  C.  L.  R.  278-9.  His  words  are, 
"As  a  child  in  ventre  sa  mere  is  for  many  purposes  considered  in 
esse,  the  first  remainder,  a  fee  determinate,  was  vested  in  the  child, 
and  the  remainder  over  could  only  take  effect  by  way  of  executory 
devise."  It  seems  to  me,  then,  that  not  only  authority,  but  reason, 
and  the  analogy  of  the  law,  all  unite  in  requiring  that  such  a  limi- 
tation should  be  treated  as  a  vested  remainder,  ever  after  the  con- 
ception of  the  child,  if  subsequently  born  alive.  A  child  in  ventre 
sa  mere  is  deemed  by  law  as  in  life  or  being  for  a  variety  of  pur- 
poses at  least.  The  mother  may  be  guilty  of  murder  by  taking 
poison  with  an  intent  to  destroy  it,  if  it  should  be  born  alive  there- 
after and  die  from  the  effect  of  the  poison  ;  yet  murder  can  only  be 
committed  by  killing  a  reasonable  creature  in  being ;  hence  the 
child  is  deemed  such,  though  only  in  ventre  sa  mere  at  the  time  of 
taking  the  poison.  3  Inst.  50  ;  IP.  Wms.  245,  487.  An  infant 
in  ventre  sa  mere  may  be  vouched  in  a  recovery,  though  it  is  for 
the  purpose  of  making  him  answer  over  in  value,  if  God  should 
give  him  birth.  1  Inst.  390,  a.  Thellusson  v.  Woodward,  4 
Ves.  322 ;  so  that,  from  this,  it  would  appear,  that  such  infant  is 
not  merely  considered  as  in  being  in  those  cases  alone,  where  it  is 
for  his  benefit  to  be  so,  according  to  the  rule  of  the  civil  law  :  Wallis 
v.  Hodson,  2  Atk.  119,  but  for  the  purpose  also  of  being  charged 
in  some  instances.  He  may  be  an  executor :  Swinburne  359, 
part  5.  He  may  take  under  the  statute  of  distributions  :  Wal- 
lis v.  Hodson,  2  Atk.  115;  Burnatt  v.  Mann,  1  Ves.  156; 
Edwards  v.  Freeman,  2  P.  Wms.  446.  He  may  also  take  by 
devise:  Swinburne  250,  251;  Moore  177;  Com.  Dig.  tit.  De- 
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vise  (1).  He  may  be  entitled  under  marriage  articles  to  a  por- 
tion as  a  child  living  at  the  death'  of  the  father  or  mother :  Miller 
v.  Turner,  1  Ves.  85.  He  may  have  an  injunction  to  stay 
waste :  Lutteral's  case,  cited  in  Hale  v.  Hale,  Prec.  in  Chan. 
50;  2  Vern.  710;  and  he  may  have  guardian:  12  Car.  2, 
c.  24,  sec.  8  &  9.  The  most  of  these  positions  are  repeated  by 
Mr.  Justice  Buller,  in  Thellusson  v.  Woodward,  4  Ves.  322, 
who  also  repeats  there  what  was  laid  down  by  Lord  Hardwicke, 
in  Wallis  v.  Hodson,  2  Atk.  117.  "  The  principal  reason 
says  Lord  Hardwicke,  I  go  upon  in  this  question  is,  that  the 
plaintiff  was  in  vetre  sa  mere,  at  the  time  of  her  brother's  death, 
and  consequently  a  person  in  rerum  natura,  so  that  both  by  the 
rules  of  the  common  and  civil  law,  she  was,  to  all  intents  and  pur- 
poses* a  child,  as  much  as  if  born  in  the  father's  lifetime."  This 
proposition  of  Lord  Hardwicke  is  fully  sustained  by  the  previous 
cases,  decided  on  this  subject,  of  Burdett  v.  Hopegood,  1  P.  Wins. 
486,  487  ;  Beale  v.  Beale,  Id.  246,  and  Hale  v.  Hale,  Prec.  in 
Chan.  50.  And  subsequently  in  conformity  to  the  same  principle, 
*9-231  -^or<^  Hardwicke  decided  in  *Miller  v.  Turner,  1  Ves.  88, 
'  that  a  posthumous  child  was  within  the  provision  contained 
in  marriage  articles,  for  such  children  of  the  marriage,  as  should  be 
living  at  the  death  of  the  father  or  mother.  Lord  Thurlow  also,  in 
Clarke  v.  Blake,  2  Bro.  Ch.  Ca.  320,  held  that  a  child  in  ventre  sa 
mere  at  the  death  of  A.  should  take  as  a  child  living  at  the  death 
of  A.  The  same  principle  was  confirmed  afterwards  by  the  same, 
in  2  Ves.  Jr.  673.  The  same  question  growing  out  of  the  same 
will,  came  before  the  Common  Pleas  in  Clarke  t>.  Clarke,  2  Hen. 
Bl.  399.  According  to  the  case,  as  stated  there,  lands  were  devised 
to  B.  for  life,  and  after  his  decease,  to  all  and  every  such  child  or 
children  of  B.  as  should  be  living  at  the  time  of  his  decease  ;  and 
it  was  held  by  all  the  judges  that  a  posthumous  child  of  B.  should 
share  equally  with  those  born  in  his  lifetime  :  and  that  in  law,  at 
least,  if  not  in  fact,  an  infant  in  ventre  sa  mere  was  considered  as 
born  for  all  purposes  which  were  for  his  benefit.  And  in  confirma- 
tion of  this  last  position,  afterwards,  in  Whitelock  v.  Heddon,  1 
Bos.  &  Pul.  243,  the  devise  being  to  any  son  of  John  Whitelock, 
begotten  and  born  in  lawful  wedlock,  at  the  time  of  John  Heddon's 
attaining  the  age  of  twenty-one  years,  it  was  held  unanimously, 
that  a  son  born  about  four  months  after  the  time  when  John  Hed- 
don attained  twenty-one  was  entitled  to  take  under  the  devise.  So, 
previously  to  this,  in  Lancashire  v.  Lancashire,  5  Term  Rep.  49, 
the  King's  Bench  seem  to  take  it  as  a  matter  conceded  and  settled, 
that  an  infant  in  ventre  sa  mere  is  born  for  every  purpose  where  it 
is  for  his  advantage  to  be  so  ;  and  Mr.  Justice  Grose  there,  page 
64,  says,  "  The  instant  the  child  is  born,  he  is  considered  by  retro- 
spect as  born  during  the  parent's  life.  For  this  opinion  I  refer  tc 
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the  civil  law,  as  was  done  in  Christopher  v.  Christopher,  and  the 
other  cases  which  are  founded  on  that  law.  Vinniers  says,  "  si 
modo  posted  nascatur,  tune  enim  fictione  juris  nativitas  retrofra- 
hitur."  In  Trower  v.  Butts,  the  last  English  case  to  which  I 
shall  refer  on  this  point  (1  Sim.  &  Stu.  181  ;  s.  C.  1  Cond. 
Eng.  Ch.  Rep.  90),  the  bequest  was  in  trust  for  all  the  children 
of  the  testatrix's  nephew  R.  born  in  the  lifetime  of  the  testatrix, 
and  it  was  held  by  the  vice-chancellor,  that  a  child  of  which 
the  wife  of  R.  was  enciente  at  the  time  of  the  testatrix's  death, 
though  not  born  for  four  months  afterwards,  was  included  in  the 
bequest. 

The  stat.  of  10  &  11  W.  3,  c.  16,  being  in  force  here,  and  the 
English  decisions  made  anterior  to  our  revolution  being  regarded 
as  having  a  binding  authority,  the  case  of  Swift  v.  Duffield,  5  S. 
&  R.  40,  may  be  considered  as  having  been  determined  in  con- 
formity to  them.  There  it  was  held  that  a  grand-child,  in  ventre 
sa  mere,  at  the  time  of  making  the  will,  and  born  after  the  death 
of  the  testator,  was  entitled  to  a  grand-child's  share,  under  a  devise 
and  bequest  to  the  testator's  grand-children,  the  children  of  his  son 
A.,  deceased,  of  all  the  remainder  and  residue  of  his  estate,  both 
real  and  personal,  whatsoever  and  wheresoever  to  be  found.  Mr. 
Justice  *Duncan,  in  delivering  the  opinion  of  the  court,  r*oo4 
after  repeating  and  recognising  the  principle  as  laid  down  ^ 
by  Lord  Hardwicke  in  Wallis  v.  Hodson,  says,  "  A  child  in  the 
womb  of  the  mother  is  under  the  protection  of  the  law,  and  pos- 
sessed of  all  the  privileges  of  a  living  being.  He  is  considered  as 
born  from  the  time  the  will  takes  effect.'"  It  is  perfectly  obvious, 
that  the  court  considered  and  treated  the  share  of  the  posthumous 
grand-child  as  an  interest  that  vested  immediately  upon  the  dying 
of  the  testator.  Indeed,  it  is  impossible  that  such  child  could  have 
taken  at  all  under  the  will,  unless  as  a  vested  interest ;  because, 
otherwise,  the  whole  of  the  residuum  of  the  testator's  estate,  must 
have  vested  in  the  other  children  of  his  deceased  son  A.,  and  been 
taken  by  them  exclusively. 

Seeing,  then,  that  a  child  in  ventre  sa  mere,  at  the  time  of  the 
testator's  death,  being  the  time  also  when  the  will  takes  effect,  and 
born  afterwards,  is  not  only  considered  in  esse  but  as  born,  for  the 
purpose  of  taking  any  benefit  under  the  will  that  it  would  be  enti- 
tled to,  in  case  it  had  been  actually  born,  then,  it  would  necessarily 
seem  to  follow,  that  whatever  is  thereby  given  to  such  child  cannot 
be  considered  as  contingent  by  reason  of  any  uncertainty  in  respect 
to  the  child's  existence.  As  to  the  object  of  the  testator's  bounty, 
in  such  case  it  is  considered  as  in  being  and  certain  ;  and  if  there 
be  no  uncertainty  or  contingency  attending  the  gift  in  any  other 
respect,  it  will  be  considered  as  vesting  immediately  upon  the  death 
of  the  testator. 
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According  to  this  doctrine,  then,  the  devise  here  to  the  issue 
of  the  wife,  that  is,  the  child  with  which  «he  was  then  pregnant, 
as  we  construe  it,  became  vested  in  interest  immediately  in  the 
child,  upon  the  death  of  the  devisor,  though  it  could  not  vest  in 
possession  during  the  life  of  the  wife,  who  had  the  right  thereto 
for  that  period.  Consequently,  the  devise  to  the  child,  there  being 
general  words  of  inheritance  superadded  to  the  same,  constituted  a 
vested  remainder  in  fee,  but  liable  to  be  determined  by  the  child's 
not  living  till  twenty-one  or  marriage,  according  to  the  subsequent 
provision  and  limitation  of  the  estate,  whereby  it  is  given  to  the 
children  of  the  devisor's  sister  Sarah,  and  the  children  of  his 
brother,  Walker  Yarnall,  provided  he  should  have  any.  But  this 
last  limitation  of  the  estate  being  after  a  previous  fee  therein  given 
to  the  child  of  his  wife,  which  vested  in  it  upon  the  death  of  the 
devisor,  could  only  take  effect  as  an  executory  devise.  It  is  pretty 
much  like  the  case  in  1  Equity  Ca.  Abr.  188,  pi.  8,  where  one 
devised  land  to  his  wife,  till  his  son  should  come  to  the  age  of 
twenty-one  years,  and  then  that  his  son  should  have  the  laud,  to 
him  and  his  heirs,  and  if  he  died  without  issue  before  said  age,  then 
to  his  daughter  and  her  heirs ;  and  it  was  held  to  be  an  executory 
devise  to  the  daughter,  if  the  contingency  happened.  The  child, 
then,  having  died  here  before  it  attained  twenty-one  years  of  age, 
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sister  Sarah,  thereupon  became  entitled  to  an  undivided 
moiety  of  the  estate,  which  they  took  as  an  executory  devise  ;  and 
should  Walker  Yarnall,  the  brother,  having  no  child  or  children  as 
yet,  hereafter  have  any,  a  thing  still  possible  in  contemplation  of  law, 
as  long  as  he  is  in  being,  however  old  or  infirm  he  may  be.  such  child 
or  children  will  become  entitled  to  the  other  moiety.  The  title  of 
the  plaintiff  is  therefore  liable  to  be  defeated,  as  to  a  moiety  of  the 
estate,  in  case  Walker  Yarnall  should  have  a  child  hereafter.  Con- 
sequently, as  it  is  not  absolutely  indefeasible,  the  defendant  is  not 
bound  to  accept  it  under  the  agreement  for  the  purchase  of  the 
estate. 

Supposing,  however,  the  limitation  to  the  child  in  ventre  sa  mere, 
were  a  contingent  and  not  a  vested  remainder  at  the  death  of  the 
testator,  still  it  cannot  be  pretended,  that  it  did  not  become  vested 
immediately  upon  the  birth  of  the  child ;  for  the  devise  to  the  child 
is  not  given  upon  any  contingency  or  condition  precedent ;  such  as 
"if  it  shall  attain  the  age  of  twenty-one  years  or  get  married." 
Indeed  it  might  perhaps  have  admitted  of  a  question  whether  the 
•words  of  the  will  do  not  import  a  devise  of  the  estate  immediately 
to  the  wife  and  child  jointly,  for  the  life  of  the  wife,  with  a  deter- 
minable  fee  in  remainder  to  the  child;  the  words  are:  "  I  devise 
to  my  wife  all  my  estate  during  her  life,  and  to  her  issue  (child)  by  me 
begotten,  his  or  her  heirs  and  assigns  forever,"  &c.  The  wife  and 
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child  seem  to  be  joined  in  this  devise  simply  by  the  copulative 
"and."  But  waiving  this  question,  and  admitting  there  were  such 
apparent  words  of  condition  annexed  to  the  devise  to  the  child,  the 
limitation  over  would  have  been  considered  so  far  explanatory  of 
them,  as  to  have  prevented  their  receiving  such  a  construction. 
This  principle  seems  to  be  fully  established  by  the  cases  of  Edwards 
v  Hammond,  3  Lev.  132  ;  s.  c.  2  Show.  398  ;  4  Bos.  &  Pull.  324, 
in  note;  Broomfield  v.  Crowder,  4  Id.  313;  Hunt  v,  Moore,  14 
East  601.  and  Roake  v.  Nowell,  1  Maule  &  Selw.  327  ;  s.  c.  5  Dow. 
202.  These  authorities  go  to  show  that  the  condition  in  such  cases 
is  to  be  regarded  as  of  a  subsequent  character.  In  the  last  case 
cited,  which  was  affirmed  in  the  House  of  Lords,  the  devisor  devised 
to  his  nephew  J.  R.  for  life,  who  was  not  even  married,  and  had  no 
children  till  after  the  death  of  the  devisor,  remainder  to  and  among 
his  children  lawfully  begotten,  equally,  at  the  age  of  twenty-one, 
and  their  heirs,  as  tenants  in  common ;  but  if  only  one  child  should 
live  to  attain  such  age,  to  him  or  her,  and  his  or  her  heirs,  at  his 
or  her  age  of  twenty-one ;  and  in  case  his  said  nephew  should  die 
without  lawful  issue,  or  such  lawful  issue  should  die  before  twenty- 
one  then  over.  J.  R.  marrying  afterwards,  and  having  children, 
levied  a  fine  during  their  minority,  which  raised  the  question 
whether  their  shares  were  contingent  or  vested,  or  in  other  words, 
destructible  by  the  act  of  J.  R.  or  not.  The  Court  of  King's 
Bench  held  that  the  remainders  were  *vested  in  the  children  r*9.->« 
on  their  births,  and  said  that  the  case  was  concluded  by  ^ 
Broomfield  v.  Crowder,  which  was  fully  considered.  There  the 
devise  was  in  remainder,  of  all  the  testator's  estate  to  J.  D.  Broom- 
field,  if  the  said  J.  D.  B.  should  live  to  the  age  of  twenty- one 
years ;  but  in  case  the  said  J.  D.  B.  died  under  twenty-one,  and 
C.  Broomfield  should  survive  him,  then  over ;  and  it  was  resolved 
that  J.  D.  Broomfield  took  a  vested  estate,  determinable  upon  the 
contingency  of  his  dying  under  twenty-one.  After  that  devise, 
came  the  case  of  Doe  v.  Moore,  which  was  an  immediate  devise  of  the 
testator's  real  estate  in  fee  to  J.  Moore,  when  he  attained  the  age 
of  twenty-one,  but  in  case  he  died  before  twenty-one,  then  to  his 
brother,  &c. ;  and  there  it  was  held  that  J.  Moore  took  a  vested 
estate.  So  that,  whether  the  devise  be  in  remainder  or  an  imme- 
diate devise,  it  appears  there  is  no  substantial  difference. 

The  remainder  in  fee  determinable  having  vested  in  the  chiM 
here  immediately  on  its  birth,  if  not  before,  the  limitation  over  to 
the  children  of  the  devisor's  sister  Sarah,  and  of  his  brother 
Walker,  could  only  take  effect,  if  at  all,  as  an  executory  devise, 
because,  according  to  the  rules  of  law.  no  estate  can  be  limited  to 
take  effect  after  a  fee,  except  by  way  of  executory  devise. 

But  whether  the  fee  upon  which  the  limitation  over  is  en- 
grafted, be  immediate,  or  even  in  remainder,  either  contingent  or 
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vested,  can  make  no  difference,  so  that  the  contingency  upon 
which  it  is  limited  to  take  effect,  must  necessarily  happen,  if  ever, 
within  one  or  more  life  or  lives  in  being  and  twenty-one  years 
after,  including  a  sufficient  number  of  months  for  the  birth  of  a 
child  in  ventre  sa  mere.  See  Fearne  on  Cont.  Rem.  and  Ex. 
Dev.  429,  and  note  also  (8th  ed.).  But  it  has  been  objected,  that 
as  no  child  was  in  being  at  the  death  of  the  devisor,  and  if  none 
had  been  born  afterwards  alive,  the  limitation  over,  to  the  children 
of  Sarah  and  Walker,  respectively,  would,  in  that  case,  have  been 
good  as  a  contingent  remainder ;  and  if  so,  it  shall  not  be  con- 
strued an  executory  devise  according  to  a  change  produced  in  the 
state  of  objects  subsequently  to  the  death  of  the  devisor ;  because 
it  is  a  rule,  said  to  be  without  an  exception,  that  if  a  devise 
according  to  the  state  of  the  objects  at  the  death  of  the  testator,  be 
capable  of  taking  effect  as  a  remainder,  it  shall  not  be  construed  to 
be  an  executory  devise ;  for  this  Purefoy  v.  Rogers,  2  Lev.  39 ; 
s.  c.  2  Saund.  380;  Reeve  v.  Long,  Carth.  310;  Goodright  v. 
Cornish,  4  Mod.  258,  and  2  Jarman's  Powell  on  Dev.  237,  are 
cited.  Admitting  the  applicability  of  the  rule,  still  I  apprehend, 
it  is  saying  too  much,  that  it  is  without  an  exception.  And  Mr. 
Jarman  himself,  in  his  2  Powell  on  Dev.  244,  245,  has  referred  to 
Fonnereau  v.  Fonnereau,  Doug.  487,  508,  509,  where  the  testator 
devised  to  the  heirs  male  of  the  body  of  T.,  testator's  eldest  son  (to 
whom  an  estate  for  life  had  been  limited  by  deed),  and  on  default 
of  such  issue,  to  testator's  second,  third,  fourth  and  fifth  sons,  suc- 
*997T  cessively  in  tale  male:  and  it  was  held,  that  if  T.  died  *leav- 
••  ing  an  heir  male  of  his  body,  the  limitation  to  the  testator's 
next  son  took  effect  as  a  remainder  expectant  on  the  estate  tail  of 
such  heir  male  ;  and  if  he  died  leaving  no  male  issue,  that  it  took 
effect  immediately  as  an  executory  devise.  And  Lord  Mansfield 
encounters  the  rule  thus:  "An  obvious  objection  to  the  alternative 
in  this  case  is,  that  if  the  limitation  over  is  a  remainder,  it 
cannot  be  turned  into  an  executory  devise.  That  is  true,  if  it 
ever  vest  as  a  remainder.  But  here  it  might  or  might  not,  upon  a 
contingency ;  and  it  never  did.  2d.  So  in  Hopkins  v.  Hopkins, 
Lord  Talbot  decided,  in  support  of  the  intent,  that  a  limitation 
which  in  one  event  would  have  operated  as  a  remainder,  but  which 
event  did  not  happen,  should  operate  as  an  executory  devise. 
This  he  did  upon  principle,  without  precedents ;  and  a  great  estate 
is  now  held  under  his  determination.  3d.  Brownsword  v.  Edwards, 
is  another  strong  instance,  where  it  was  held  that  a  devise  may 
operate  either  way,  according  to  the  events."  Here,  then,  accord- 
ing to  the  reasoning  of  Lord  Mansfield,  and  the  authorities  cited 
by  him,  in  order  to  support  the  intent  of  the  testator,  the  remainder 
in  fee  to  the  issue,  or  child  of  the  wife,  having  vested,  and  having 
again  been  determined  by  the  child's  dying  before  twenty-one  or 
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marriage,  the  devise  over  to  the  children  of  Sarah  and  Walker,  if 
he  should  hereafter  have  any,  must  necessarily  be  construed  and 
be  permitted  to  operate  as  an  executory  devise.  And  in  Herbert 
v.  Selby,  before  referred  to,  the  devise  was  to  the  testator's  son  G. 
for  life,  and  from  and  after  his  decease,  unto  all  and  every  the 
child  and  children  of  G.  lawfully  to  be  begotten,  and  their  heirs 
for  ever,  to  hold  as  tenants  in  common,  and  not  as  joint  tenants ; 
bu-t  if  his  son  G.  should  die  without  issue,  or  leaving  issue,  and 
such  child  or  children  should  die  before  attaining  the  age  of 
twenty-one  years,  or  without  lawful  issue,  then  over  to  his  son  T., 
his  daughter  A.  S.,  and  his  son-in-law  W.  D.,  and  to  their  heirs 
for  ever,  as  tenants  in  common,  and  not  as  joint  tenants.  Mr. 
Justice  Bayley,  in  delivering  his  opinion  in  this  case,  presents  it 
precisely  under  the  supposed  aspect  which  the  case  before  us  has 
actually  assumed,  from  the  events  that  have  happened ;  and 
expresses  his  opinion  without  the  least  doubt  in  favor  of  its  oper- 
ating as  an  executory  devise.  "  But  it  may  happen,"  says  he. 
"  that  an  estate  may  be  devised  over  in  either  of  two  events ;  and 
that  in  the  one  event,  the  devise  may  operate  as  a  contingent 
remainder,  in  the  other,  as  an  executory  devise.  Thus  if  G.  had 
left  a  child,  a  determinable  fee  would  have  vested  in  that  child, 
and  then  the  devise  over,  could  only  have  operated  as  an  executory 
devise."  Judgment  is  rendered  for  the  defendant. 

Judgment  for  the  defendant. 

Cited  by  Counsel,  7  W.  &  S.  97  ;  2  Barr  336  ;  11  Harris  238  ;  4  Casey  99 ; 
6  Id.  167,  174;  7  P.  F.  Smith  386.     ||  3  Outerbridge  366 ;  s.  c.  11  W.  N.  C. 
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The  Commonwealth  against  Gill  and  Others. 

QUO    WARRANTO. 

1.  Amendments  of  the  pleadings  in  quo  warranto  may  be  admitted  at  the 
discretion  of  the  court. 

2.  On  a  quo  warranto  to  show  why  the  defendants  hold  and  exercise  a  cer- 
tain office,  it  is  not  sufficient,  in  general,  to  aver,  that  they  were  "  duly  elected" 
to  the  office. 

3.  But  where  a  plea,  in  addition  to  this,  set  out  the  time  and  place  of  the 
election,  and  averred  that  it  was  held  in  pursuance  of  the  authority  granted 
by  the  charter,  and  of  the  provisions  of  an  Act  of  Assembly,  copies  of  which 
were  annexed,  it  was  held,  that  this  was  sufficient. 

4.  To  a  quo  warranto  calling  upon  the  defendants  to  show  why  they  exer- 
cised the  office  of  directors  of  a  certain  incorporated  company,  they  filed  a 
plea,  setting  forth,  that  on  the  9th  of*  January  1837,  they  were  duly  elected 
and  chosen  directors,  agreeably  to  the  original  charter,  and  to  the  provisions 
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of  a  certain  Act  of  Assembly  (which  provided  for  an  annual  election),  and 
thereby  became  entitled  to  all  the  rights,  privileges,  &c.,  of  directors ;  and 
further,  that  on  the  1st  of  May  1837,  they  were  again  duly  elected  directors, 
agreeably  to  the  provision  of  a  certain  other  Act  of  Assembly,  and  to  certain 
resolutions  of  the  corporation  ;  and  that  on  the  2d  of  May  1H37,  at  a  meeting 
of  the  directors  it  was  resolved,  that  in  case  the  last-mentioned  election 
should  prove  to  have  been  irregular  and  illegal,  then,  in  obedience  to  the 
fourth  section  of  the  charter  of  incorporation,  the  persons  so  elected  would 
continue  to  hold  and  exercise  their  offices  by  virtue  of  their  election  in  Janu- 
ary preceding.  On  demurrer  to  this  plea,  it  was  held,  that  as  either  election, 
if  valid,  would  constitute  a  sufficient  defence,  the  plea  was  bad  for  duplicity 
and  uncertainty. 

5.  An  Act  of  Assembly  incorporated  in  the  first  section  certain  persons 
therein  named,  and  all  other  persons  thereafter  becoming  members  of  "  The 
Philadelphia  Savings  Institution,"  in  the  manner  thereinafter  mentioned.  The 
object  of  the  corporation  was  declared  to  be  to  receive  deposits  of  money,  and 
pay  interest  thereon.  For  the  security  of  the  depositors  it  was  made  the  duty  of 
the  members  to  raise  a  certain  capital,  which  was  to  be  divided  into  shares.  The 
fourth  section  provided,  that  there  should  be  a  meeting  of  the  members  annually 
in  the  month  of  May,  for  the  choice  of  directors  from  among  the  members. 
The  fifth  section  provided,  among  other  things,  that  the  directors  should 
have  power  "to  provide  for  the  admission  of  members,  and  furnishing  proofs 
of  such  admission."  By  a  subsequent  Act  of  Assembly  it  was  declared,  that 
stockholders  should  have  a  right  of  voting  for  directors,  and  that  they  should 
be  eligible  for  directors.  A  by-law  was  passed  by  the  directors  elected  in 
pursuance  of  this  last  act,  providing  that  every  person  holding  one  share  of 
stock  should  be  a  member  of  the  institution,  and  that  upon  a  transfer  of  his 
stock,  such  person  should  cease  to  be  a  member:  Meld,  1st.  That  the  direc- 
tors had  not  the  power  to  elect  members,  but  merely  to  provide  for  their 
admission  ;  and  2d,  that  if  they  had  the  power,  the  by-law  was  an  unreason- 
able exercise  of  it,  and  inconsistent  with  the  design  of  the  charter,  and  there- 
fore invalid. 

A  WRIT  of  quo  warranto  was  issued  at  this  term,  by  leave  of 
*oonn    the  *court,  against  William  Gill  and  others,  at  the  relation 
-•   of  Peter  Fritz  and  others,  upon  the  following  suggestion 
filed. 

"  In  the  Supreme  Court  for  the  Eastern  District  of  Pennsylva  • 
nia,  of  December  Term,  1837. 
"  City  and  County  of  Philadelphia,  ss. 

"  Be  it  remembered,  that  Peter  Fritz,  Benjamin  Duncan,  Henry 
Huber,  Jr.,  Thomas  Fletcher,  John  M.  Burns,  Thomas  P.  Roberts, 
Morgan  Ash,  John  S.  Warner,  Charles  Johnson,  Jr.,  Thomas  T. 
Ash,  Samuel  Eckstein,  Joseph  L.  Dutton  and  William  C.  Rudman, 
who  sue  for  the  Commonwealth  in  this  behalf,  come  here  into 
court,  and  give  the  court  here  to  understand  and  be  informed,  that, 
by  an  Act  of  Assembly,  duly  passed  and  approved  the  5th  day  of 
April,  A.  D.  1834,  entitled  "  An  Act  to  incorporate  the  Philadel- 
phia Savings  Institution,"  the  relators,  together  with  certain  other 
persons  named  in  the  said  act,  and  all  and  every  other  person  or 
persons  thereafter  becoming  members  of  the  Philadelphia  Savings 
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Institution,  in  the  manner  thereinafter  mentioned,  were  created  and 
made  a  corporation  ana  body  politic,  with  the  name  and  style  of 
the  Philadelphia  Savings  Institution,  with  the  franchises,  privileges, 
and  incidents  of  a  corporation  ;  and  it  was  provided,  that  thirteen 
directprs  should  be  annually  chosen  and  elected  from  among  the 
members  of  the  said  corporation,  by  the  members  thereof,  to  man- 
age the  affairs  of  the  said  corportion  all  which  in  and  by  the  said  Act 
of  Assembly,  reference  being  thereunto  had,  will  more  fully  and  at 
large  appear  ;  and  the  relators  annex  hereto  a  copy  of  the  said  Act 
of  Assembly,  and  pray  that  the  same  may  be  taken  as  a  part  of 
this  suggestion  and  information,  as  if  it  were  herein  fully  recited 
and  set  forth  at  large.  And  the  relators  further  give  the  court 
here  to  understand  and  be  informed,  that  the  members  of  the  said 
corporation  afterwards,  viz.  on  the  30th  day  of  June,  A.  D.  1834, 
at  the  county  aforesaid,  at  a  general  meeting  of  the  members 
thereof,  duly  convened  and  held,  duly  passed  and  enacted  certain 
by-laws  of  the  said  corporation,  one  of  which  by-laws  is  in  the 
words  following  viz.  :  '  Law  5.  No  person  shall  be  eligible  as  a 
member,  until  he  shall  have  been  a  depositor  one  year,  or  a  stock- 
holder six  months.  All  elections  for  membership  shall  be  by  bal- 
lot, at  a  general  meeting  of  the  institution,  at  which  the  votes  of 
two-thirds  of  the  whole  number  of  members  of  the  institution 
shall  be  requisite  for  admission  :' — which  said  recited  by-law  re- 
mains in  force  and  unrepealed. 

"  And  the  members  of  the  said  corporation,  afterwards,  to  wit, 
on  the  31st  day  of  January,  A.  D.  1836,  at  the  county  aforesaid, 
at  a  general  meeting  of  the  members  thereof,  duly  convened  and 
held,  duly  passed  and  enacted  certain  other  by-laws  of  the  said 
corporation,  one  of  which  last  mentioned  by-laws  is  in  the  words 
following,  viz. :  '  Law  5.  Any  person  may  be  eligible  as  a  mem- 
ber of  this  institution,  who  may  have  been  a  stockholder  six 
months,  or  a  *weekly  depositor  for  one  year.  Candidates  r*9qn 
for  membership  shall  be  ballotted  for  at  the  next  general  ^ 
meeting  after  being  nominated:' — which  said  last  recited  bylaw 
remains  in  full  force  and  unrepealed. 

"  And  the  relators  further  give  the  court  here  to  understand 
and  be  informed,  that  William  Gill,  Samuel  Chew,  George  J.  Pep- 
per, Abraham  Hart,  James  Musgrave,  Jr.,  John  Leadbeater,  Sr., 
William  Sharpe,  Edward  D.  Wolfe,  George  Guest  and  Benjamin 
F.  Hagner,  nor  any  of  them,  were  not  originally,  nor  have  not  at 
any  time  been  elected  or  admitted  members  of  the  said  corporation. 
And  the  relators  further  give  the  court  here  to  understand  and  be 
informed,  that  at  a  meeting  of  the  members  of  the  said  corpora- 
tion, duly  held  on  Monday,  the  1st  day  of  May,  A.  D.  1837, 
(agreeably  to  the  charter  and  by-laws  thereof,  and  to  the  provisions 
of  a  joint  resolution  passed  by  the  Senate  and  House  of  Repre- 
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sentatives,  and  approved  by  the  Governoivof  the  Commonwealth, 
on  the  3d  day  of  April,  A.  D.  1837,  by  which  it  was  enacted, 
among  other  things,  that  the  directors  of  the  said  corporation 
should  be  elected  on  the  first  Monday  in  May  then  next,  and  on  the 
first  Monday  in  every  May  thereafter  annually) ;  the  relators  were 
by  the  members  thereof  duly  chosen  and  elected  directors,  to  man- 
age the  affairs  of  the  said  institution  for  twelve  months  thereafter, 
and  until  a  new  election  shall  take  place.  But  notwithstanding 
the  premises,  and  the  said  election,  the  said  William  Gill,  Samuel 
Chew,  George  J.  Pepper,  Abraham  Hart,  James  Musgrave,  Jr., 
John  Leadbeater,  Sr.,  William  Sharpe,  Edward  D.  Wolfe,  George 
Guest  and  Benjamin  F.  Hagner,  have,  during  all  the  time  since 
the  said  1st  day  of  May,  A.  D.  1837,  used,  and  still  do  use,  the 
franchises,  offices,  privileges  and  liberties  of  directors  of  the  said 
Philadelphia  Savings  Institution,  and  during  the  said  time,  have 
usurped,  and  do  usurp  upon  the  Commonwealth  therein,  to  the 
great  damage  and  prejudice  of  the  constitution  and  laws  thereof. 
Whereupon  the  said  relators  for  the  said  Commonwealth  do  make 
suggestion  and  complaint  of  the  premises,  and  pray  due  process  of 
law  against  the  said  William  Gill,  Samuel  Chew,  George  J.  Pep- 
per, Abraham  Hart,  James  Musgrave,  Jr.,  John  Leadbeater,  Sr., 
William  Sharpe,  Edward  D.  Wolfe,  George  Guest  and  Benjamin  F. 
Hagner,  in  this  behalf,  to  be  made  to  answer  to  the  said  Common- 
wealth, by  what  warrant  they  claim  to  have  and  enjoy  the  fra"n- 
chises,  offices,  liberties  and  privileges  aforesaid. 
Dec.  26,  1837." 

A  similar  writ  was  issued  against  the  same  and  other  persons, 
to  show  why  they  claimed  to  be  members  of  the  Philadelphia 
Savings  Institution. 

The  act  of  incorporation  referred  to  in  the  foregoing  suggestion 
was  passed  on  the  5th  of  April  1834.  The  following  provisions 
are  all  that  are  material  to  the  understanding  of  the  present  case. 
*i?^1l  *The  first  section  enacted  that  certain  persons  therein 
J  named  and  all  persons  thereafter  becoming  members  of  the 
Philadelphia  Savings  Institution  should  have  the  powers  and  privi- 
leges of  a  body  politic  and  incorporate.  The  second  section  de- 
clared that  the  object  of  the  corporation  was  to  receive  deposits  of 
money  and  to  pay  interest  thereon.  The  third  section  provided, 
that  for  the  security  of  the  depositors,  a  certain  capital  should  be 
raised,  to  be  divided  into  shares,  which  were  to  be  transferable  on 
the  books  of  the  company,  in  such  manner  as  should  be  directed 
by  the  by-laws.  The  fourth  section  provided  for  a  meeting  of  the 
members  annually,  on  such  day  in  the  month  of  May,  as  the  by- 
laws should  direct,  to  choose  from  among  the  members  thirteen 
directors,  to  manage  the  affairs  of  the  institution  for  twelve  months, 
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and  until  a  new  election  should  take  place.  The  fifth  sectior 
declared  the  powers  of  the  directors,  which,  among  other  things, 
were  expressed  to  be,  "  to  provide  for  the  admission  of  members. 
and  furnishing  proofs  of  such  admission  ;"  to  make  by-laws,  &c., 
provided  that  such  by-laws  might  be  altered  or  repealed  by  two- 
thirds  of  the  members,  at  any  annual  meeting,  or  at  any  general 
meeting  called  in  pursuance  of  any  by-law  made  for  that  purpose, 
and  that  the  majority  of  members  might,  at  any  annual  or  general 
meeting,  pass  by-laws  which  should  be  binding  on  the  directors. 
The  seventh  section  made  it  the  duty  of  the  directors,  at  least 
once  in  every  six  months,  to  appoint  from  the  members  of  the  cor- 
poration five  competent  persons  as  a  committee  of  examination  ; 
whose  duty  it  should  be  to  investigate  the  affairs  of  the  corpora- 
tion, &c. 

On  an  information  in  the  nature  of  a  quo  warranto,  granted  by 
this  court  at  March  term  1836,  it  was  held,  1st.  That  stockholders 
were  not,  as  such,  members  of  the  corporation,  and  consequently 
that  the  assignee  of  a  stockholder  did  not,  by  the  assignment, 
become  a  member  ;  and  2d.  That  persons  originally  members,  con- 
tinued to  be  such,  although  they  never  possessed  stock,  or  had 
parted  with  it.1 

An  act  of  the  legislature,  passed  shortly  after  this  decision,  viz., 
on  the  16th  of  June  1836,  provided  that  the  fourth  article  of  the 
third  section  of  an  act  entitled,  "  An  act  to  recharter  certain 
banks,"  passed  on  the  26th  of  March  1824  (which  fixes  the  scale 
of  voting  at  elections  for  directors  in  reference  to  the  number  of 
shares  of  stockholders),  should  be  extended  to  the  Philadelphia 
Savings  Institution  ;  and  that  thereafter  stockholders  should  be 
eligible  for  directors,  and  that  the  election  for  directors  should  take 
place  on  the  second  Monday  in  January  annually. 

*0n  the  3d  of  April  1837,  the  foregoing  provision   was    ^909 
repealed   by  a  resolution   of  the  legislature  ;  and  it   was    * 
declared  that  the  company  should  elect  their  directors  on  the  first 
Monday  in   May  then  next,  and  the  first  Monday  in  every  May 
thereafter  annually. 

The  defendants  in  the  writ  of  quo  warranto,  excepting  B.  F. 
Hagner,  filed  the  following  answer  on  the  8th  of  January  1838. 

"  To  the  Honorable  the  Judges  of  the  Supreme  Court  of  the 
State  of  Pennsylvania,  for  the  Eastern  District. 

"  The  answer  of  William  Gill,  Samuel  Chew,  George  J.  Pepper, 
Abraham  Hart,  James  Musgrave,  Jr.,  John  Leadbeater,  Sr.,  Wil- 
liam Sharpe  and  Erasmus  D.  Wolfe,  to  the  suggestion  and  com- 
plaint of  Peter  Fritz,  Benjamin  Duncan,  Henry  Huber,  Jr.,  Thomas 
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Fletcher,  John  M.  Burns,  Thomas  P.  Roberts.  Morgan  Ash,  John 
S.  Warner,  Charles  Johnson,  Jr.,  Thomas  T.  Ash,  Samuel  Eckstein, 
Joseph  L.  Dutton  and  William  C.  Rudman,  or  to  so  much  thereof 
as  they  are  devised,  that  it  is  in  any  manner  incumbent  on  them  to 
answer — respectfully  makes  known, — 

"  That  they  admit  that  Peter  Fritz  and  others,  in  the  first  sec- 
tion of  the  Act  of  the  5th  of  April  1834,  incorporating  the  Phila- 
delphia Savings  Institution  named,  and  all  and  every  person  or 
persons  thereafter  becoming  members  of  the  Philadelphia  Savings 
Institution  in  the  manner  thereinafter  mentioned,  were  truly 
created  and  made  a  corporation  and  body  politic,  by  the  name 
and  style  of  the  Philadelphia  Savings  Institution,  with  all  the 
rights,  privileges,  liabilities  and  immunities  in  the  said  section 
enumerated. 

"  The  respondents  further  show,  that  by  the  fourth  section  of 
the  said  Act,  the  election  for  thirteen  directors  to  manage  the 
affairs  of  the  said  institution  for  twelve  months  thereafter,  was  pre- 
scribed to  take  place  from  among  the  members  on  such  day  in  the 
month  of  May,  then  next  ensuing,  and  at  such  place  annually 
thereafter,  as  the  by-laws  of  the  said  institution  should  provide  ; 
the  directors  so  elected  to  manage  the  affairs  of  the  institution  for 
twelve  months  thereafter,  and  until  a  new  election  should  take  place. 

"  And  by  the  fifth  section  of  the  said  Act,  the  directors  for  the 
time  being,  or  a  majority  of  them,  should  have  power,  among  other 
things,  to  provide  for  the  admission  of  members  and  furnishing 
proof  of  such  admission,  to  provide  for  paying  all  necessary  expen- 
ses, conducting  the  affairs  of  the  corporation,  and  generally  to  pass 
all  such  by-laws  as  shall  be  necessary  to  the  exercise  of  the  said 
powers,  and  of  the  other  powers  vested  in  said  corporation  by  the  said 
charter,  and  the  said  by-laws  from  time  to  time  to  alter  and  repeal. 
Provided,  that  all  such  by-laws  as  shall  be  made  by  the  directors, 
may  be  altered  or  repealed  by  two-thirds  of  the  members,  at  any 
$900-1  *annual  meeting,  or  at  any  general  meeting  called  in  pur- 
-•  suance  of  any  by-law  made  for  that  purpose. 

"  And  the  majority  of  the  members  may,  at  any  annual  or 
general  meeting,  pass  by-laws  which  shall  be  binding  on  the 
directors. 

"  The  respondents  further  show,  that  at  a  meeting  of  the  board 
of  directors,  held  May  5th  1834,  it  was  provided,  that  no  person 
should  be  eligible  as  a  member,  unless  he  should  have  been  a  depos- 
itor one  year,  or  a  stockholder  six  months  ;  all  elections  for  mem- 
bership to  be  by  ballot  at  a  general  meeting  of  the  institution,  at 
which  the  votes  of  two-thirds  of  the  whole  number  should  be  requi- 
site for  admission. 

"That  by  an  act  passed  June  16th  1836  (Pamph.  681),  it  was 
enacted,  that  the  fourth  article  of  the  third  section  of  an  Act  enti- 
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tied  "  an  Act  to  recharter  certain  banks,"  passed  the  25th  of  March 
1824,  directing  the  mode  of  voting  for  directors,  should  be  extended 
to  the  Philadelphia  Savings  Institution,  and  that  thereafter  stock- 
holders should  be  eligible  for  directors. 

"  That  in  pursuance  of  the  said  last  mentioned  act,  the  respond- 
ents were  on  the  9th  day  of  January  1837,  duly  elected  directors 
of  the  Philadelphia  Savings  Institution,  and  were  entitled  to  all  the 
rights,  privileges,  franchises  and  offices  of  directors,  as  provided  by 
the  charter,  acts  of  incorporation,  supplements  and  by-laws  of  the 
said  institution. 

"  That  on  the  6th  of  February  1837,  in  obedience  to,  and  in  pur- 
suance of  the  said  act  of  the  5th  of  April  1834,  and  of  the  said  act 
of  the  16th  of  June  1836,  the  respondents  enacted  a  by-law  in 
terms  following — that  is  to  say,  Law  4  : 

"  '  The  directors,  in  accordance  with  the  power  to  them  given  by 
the  charter  to  provide  for  the  admission  of  members,  and  furnish- 
ing proof  of  such  admission,  to  declare,  that  every  person  holding 
one  share  of  stock,  shall  be  a  member  of  the  said  institution, 
and  that  upon  a  transfer  of  such  stock,  such  persons  shall  cease  to 
be  a  member.' 

"  That  at  a  meeting  of  the  board  of  directors,  duly  convened  on 
the  20th  of  April  1837,  the  following  resolution  was  submitted  : 

"  '  Resolved,  That  all  the  by-laws  of  the  institution,  passed 
prior  to  the  1st  day  of  February  1837,  which  have  not  been  here- 
tofore legally  repealed,  be  and  the  same  are  hereby  repealed.'  And 
on  motion  duly  seconded,  it  was  ordered,  '  That  this  resolution  be 
laid  over  to  the  next  meeting,  and  notice  be  given  to  absent  mem- 
bers,' which  was  given  accordingly.  'And  further  resolved,  That 
so  much  of  the  following  by-laws,  as  have  not  been  heretofore 
legally  enacted,  be,  and  the  same  are  hereby  enacted,  as  the  by- 
laws of  the  institution.' 

"  Wherein  was  included 

"  Law  3.  '  The  directors,  in  accordance  with  the  powers  to 
them  given  by  the  charter,  to  provide  for  the  admission  of  mem- 
bers, and  furnishing  proofs  of  such  admission,  do  declare,  that 
every  person  *holding  one  share  of  stock,  shall  be  a  member  r*oQA 
of  the  said  institution.'  And, 

"  Law  32.  '  The  proofs  of  admission  of  members,  shall  be  fur 
nished  by  their  appearing  to  be  stockholders  on  the  books  of  the 
institution.' 

"  And  that  the  said  resolutions  and  by-laws,  afterwards,  at  a 
regular  meeting  of  the  board  of  directors,  duly  held  and  convened 
on  the  24th  of  April  1837,  the  said  resolutions,  inter  alia,  were 
unanimously  adopted,  and  by-laws  passed  previous  to  the  6th  of 
February  1837,  which  had  not  been  legally  repealed,  were  thereby 
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repealed,  and  the  code  of  laws  passed,  February  6th  1837,  was  con- 
firmed and  re-enacted. 

"And  the  respondents  admit,  that  a  resolution  was  passed  on  the 
night  of  the  3d  of  April  1837,  marked  No.  22,  entitled,  'A  resolu- 
tion relative  to  removing  the  Schuylkill  Bank  at  Port  Carbon  to 
Pottsville,'  as  follows,  to  wit: 

"  '  Resolved,  that  the  tenth  section  of  the  act  to  authorize  John 
Gamber,  of  Dauphin  county,  to  construct  a  canal  or  ship,  from  the 
Pennsylvania  canal  to  his  furnace,  and  for  other  purposes,  passed 
the  16th  of  June  1836,  be,  and  the  same  is  hereby  repealed.' 

" ;  And  that  the  company,  in  the  said  section  mentioned,  shall 
elect  their  directors  on  the  first  Monday  in  May  next,  and  on  the 
first  Monday  of  every  May  thereafter  annually.'  And  the  respond- 
ents show,  that  at  a  meeting  of  the  board  of  directors,  duly  con- 
vened and  held  on  the  28th  of  April  1837,  it  was  duly  resolved, 
that  all  stockholders  now  holding  one  or  more  shares,  are  declared 
to  be  members  of  the  institution,  and  entitled  to  all  the  benefits  of 
the  by-laws  of  the  institution. 

"  That  on  the  1st  of  May  1837,  the  respondents  (together  with 
Charles  Robb  and  Samuel  J.  Curtis),  were  duly  elected  directors 
for  twelve  months,  to  manage  the  affairs  of  the  institution,  and  as 
such  entered  upon  and  held  and  hold  the  offices,  franchises,  rights 
and  privileges  as  directors  of  the  same.  And  the  respondents  fur- 
ther show,  that  at  a  meeting  of  the  board  of  directors,  duly  con- 
vened and  held  on  the  2d  of  May  1837,  it  was  duly  resolved,  that 
in  case  the  said  election  should  prove  to  have  been  irregular  and 
illegal,  then  in  obedience  to  the  fourth  section  of  the  charter,  they 
continued  to  hold  and  exercise  their  offices,  by  virtue  of  their  elec- 
tion in  January  preceding. 

';  And  the  respondents  do  not  admit,  but  on  the  contrary,  ex- 
pressly deny,  that  the  said  by-laws  so  as  aforesaid  passed  by  the 
directors  nor  any  of  them,  were  at  any  time  in  due  form  of  law 
altered  or  repealed  by  the  members :  and  they  do  not  admit,  but 
on  the  contrary  expressly  deny,  that  the  members  of  the  said  cor- 
poration, on  the  day  of  June,  or  any  time  in  June  1834,  at  a 
general  meeting  of  the  members  thereof  duly  convened  and  held, 
passed  and  enacted  the  by-law  five,  in  the  said  suggestion  and  reso- 
*9qc-i  lution  set  forth.  And  *they  do  not  admit,  but  on  the  con- 
'  trary  expressly  deny,  that  the  members  of  the  said  corpora- 
tion, on  the  day  of  January  1836,  or  any  time  in  January  1836, 
at  a  general  meeting  of  the  members  thereof  duly  convened  and  held, 
passed  and  enacted  the  by-law  in  the  said  suggestion  and  relation 
recited  and  set  forth  law  fifth  in  the  words  or  to  the  tenor  or  effect 
in  the  said  suggestion  or  relation  set  forth.  And  they  do  not 
admit,  but  on  the  contrary  expressly  deny,  that  a  meeting  of  the 
members  of  the  said  corporation,  duly  held  on  Monday,  the  1st  of 
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May  1837,  the  relators  or  any  of  .them,  were  by  the  members 
thereof  duly  chosen  and  elected  directors  to  manage  the  affairs  of 
the  said  institution ;  but  the  respondents  aver,  that  they  were  at  an 
election  duly  held  on  Monday,  May  1st  1837,  elected  directors  of 
the  said  institution  to  manage  the  affairs  thereof,  twelve  months 
thereafter,  or  until  a  new  election  should  take  place  ;  without  this, 
that  there  is  any  other  matter  or  thing  in  the  said  suggestion  and 
relation  contained,  which  the  respondents  are  required  by  law  to 
admit,  answer  and  deny." 

Benjamin  F.  Hagner  on  the  same  day  filed  the  following  dis- 
claimer : — 

"  To  the  Honorable,  the  Judges  of  the  Supreme  Court  of  Penn- 
sylvania : 

"  The  answer  of  Benjamin  F.  Hagner  to  the  suggestion  and  rela- 
tion of  Peter  Fritz  and  others,  respectfully  shows. 

"  That  he  has  not  at  any  time  exercised  any  of  the  offices  or 
privileges  of  a  director  of  the  Philadelphia  Savings  Institution." 

To  the  answer  of  the  first  named  defendants,  the  following 
demurrer  was  filed. 

"And  the  said  relators,  who  for  the  said  Commonwealth  prose- 
cute, having  heard  the  said  answer  of  the  said  defendants,  by  them 
in  manner  and  form  aforesaid  above  pleaded,  say,  that  the  said 
Commonwealth,  by  anything  by  them  respectively  above  alleged, 
ought  not  to  be  barred  from  having  the  aforesaid  suggestion  and 
information  against  them,  because  the  said  relators  say,  that  the 
said  answer,  and  the  matters  therein  contained,  are  not  sufficient  in 
law  to  bar  the  said  Commonwealth  from  having  the  aforesaid  sug- 
gestion and  information  maintained  against  them,  and  to  which  said 
answer  and  the  matters  therein  contained,  they  the  said  relators,  have 
no  occasion,  nor  are  they  bound  by  the  law  of  the  land  to  answer ; 
and  this  the  said  relators  are  ready  to  verify :  wherefore  for  want 
of  a  sufficient  plea  in  this  behalf,  the  said  relators  pray  judgment ; 
and  that  the  said  defendants,  and  every  of  them,  be  respectively 
convicted  of  the  premises  above  complained  of  against  them,  and 
that  they,  and  every  of  them  be  respectively  ousted  of  and  from 
the  franchises,  offices,  privileges,  and  liberties  aforesaid." 

*The  following  causes  of  demurrer  were  assigned  :  r*9S6 

1st.  Duplicity  and  uncertainty  in  the  answer,  in  plead-   * 
ing  and  relying  upon  the  two  alleged  elections  of  the  9th  of  Janu- 
ary and  1st  of  May  1837. 

2d.  That  the  answer  traverses  the  times  of  making  the  two  by- 
laws mentioned  in  the  suggestion. 
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3d.  That  the  answer  is  multifarious,  &c.,  in  other  respects. 

Mr.  J.  R.  Ingersoll,  for  the  defendants,  now  applied  for  leav« 
to  amend,  by  withdrawing  the  answer,  and  filing  a  plea  in  lieu  of 
it.  He  said  that  the  amendment  was  offered  at  the  earliest  pos- 
sible time  after  notice  of  the  demurrer.  The  informality  of  the 
answer  was  admitted.  The  act  of  1806  requires  the  court  to  allow 
amendments  in  all  stages  of  pleading ;  and  the  act  applies  to  cases 
of  quo  warranto,  as  well  as  to  other  actions. 

Mr.  Meredith,  contra. — This  is  a  matter  of  substance.  In  Eng- 
land these  proceedings  are  amendable,  because  the  statute  extends 
expressly  to  quo  warrauto.  Willcock  on  Corporations,  vol.  2,  pi. 
272.  The  courts  there  require  an  affidavit  that  the  bad  pleading 
arose  from  error,  and  was  not  intended  for  delay.  Id.  pi.  503. 
The  act  of  1806  does  not  apply,  because  at  the  time  of  its  passage 
these  proceedings  were  not  in  the  nature  of  civil  suits.  By  the 
act  of  1836,  regulating  proceedings  upon  quo  warranto,  the  method 
of  proceeding  is  the  same,  whether  it  is  at  the  suit  of  an  indi- 
vidual, or  of  the  Commonwealth.  Amendments  must  be  allowed 
in  both  cases,  or  not  at  all.  It  would  be  very  inconvenient  in  the 
case  of  a  corporation  holding  annual  elections,  if  it  were  allowable, 
on  the  eve  of  an  argument,  to  withdraw  one  plea  or  answer,  and 
substitute  another. 

CURIA. — We  think  that  the  amendment  should  be  allowed  in 
this  case.  There  is  no  affectation  of  delay  apparent.  This  is  in 
the  nature  of  a  civil  proceeding ;  and  whether  the  act  of  1806 
applies,  or  not,  which  may  be  considered  doubtful,  we  have  the 
power  to  authorize  amendments  in  pleadings,  which  we  are  always 
disposed  to  exercise  in  furtherance  of  substantial  justice. 

Leave  to  amend  having  been  granted,  the  following  plea  was 
filed. 

"  And  the  said  William  Gill,  Samuel  Chew,  George  J.  Pepper, 
Abraham  Hart,  James  Musgrave,  Jr.,  John  Leadbeater,  Sr.,  Wil- 
liam Sharpe  and  E.  D.  Wolfe,  come  into  court,  protesting  that  the 
suggestion  aforesaid  is  not  sufficient  in  law,  and  that  they  are  not 
under  necessity,  by  the  laws  of  the  land,  to  answer  thereto ;  for  a 
plea  they,  nevertheless  say,  that  on  the  9th  day  of  January  one 
*-?371  tnousand  *eight  hundred  and  thirty-seven,  they  were  duly 
J  elected  and  chosen  directors  of  the  Philadelphia  Savings 
Institution,  agreeably  to  the  original  charter  created  by  Act  of 
Assembly  of  the  Commonwealth  of  Pennsylvania,  dated  the  5th 
day  of  April  one  thousand  eight  hundred  and  thirty-four,  and  to 
the  provisions  of  the  tenth  section  of  the  Act  of  Assembly,  passed 
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the  16th  day  of  June  one  thousand  eight  hundred  and  thirty-six, 
entitled,  an  act  authorizing  John  Gamber,  of  Dauphin  county,  to 
construct  a  canal  or  slip  from  the  Pennsylvania  canal  to  his  fur- 
nace, and  for  other  purposes  (of  which  several  Acts  of  Assembly 
true  copies  are  hereto  annexed  for  greater  certainty  ;  and  to  them 
the  said  respondents  refer,  and  pray  that  they  may  severally  be 
received  as  parts  of  this  their  plea) ;  and  the  said  respondents 
thereby  became  and  were  entitled  to  all  the  rights,  privileges,  fran- 
chises and  offices  of  directors  of  the  said  corporation.  And  the 
respondents  further  say,  that  on  the  1st  day  of  May  one  thousand 
eight  hundred  and  thirty-seven,  they,  the  said  respondents,  were 
again  duly  elected  and  chosen  directors  of  the  said  corporation,  by 
the  members  thereof,  convened  for  that  purpose,  agreeably  to  the 
provisions  of  a  resolution  of  the  General  Assembly  of  the  Com- 
monwealth of  Pennsylvania,  passed  on  the  night  of  the  third  of 
April  1837,  entitled,  "  a  resolution  relative  to  removing  the  Schuyl- 
kill  Bank  at  Port  Carbon  to  Pottsville  ;"  and  to  resolutions  of  the 
said  corporation,  passed  at  meetings  of  the  directors  thereof,  duly 
convened  and  held  on  the  20th,  24th  and  28th  days  of  April  1837, 
(of  which  resolutions,  copies  are,  for  greater  certainty,  hereto  an- 
nexed, to  which  the  respondents  refer,  and  pray  that  they  may  be 
received  as  part  of  this  their  plea),  and  on  the  2d  day  of  May  1837, 
at  a  meeting  of  the  directors  of  the  said  corporation,  duly  convened 
and  held,  it  was  resolved,  that  in  case  the  said  last  mentioned  elec- 
tion should  prove  to  have  been  irregular  and  illegal,  then  in  obe- 
dience to  the  fourth  section  of  the  charter  of  incorporation,  the  per- 
sons so  elected  continue  to  hold  and  exercise  their  offices  by  virtue 
of  their  election  in  January  preceding.  And  the  respondents  aver, 
that  they  were,  on  and  before  the  first  day  of  January  1837,  and 
have  so  continued  to  be,  stockholders  ;  and  on  and  before  the 
1st  day  of  May  1837,  they  were,  and  have  so  continued  to  be, 
members  of  the  said  Philadelphia  Savings  Institution,  agreeably 
to  the  Acts  of  Assembly  and  by-laws  aforesaid  ;  and  since  the  said 
elections,  respectively,  they,  the  said  respondents  have  used, 
during  all  the  said  time,  and  still  use,  the  liberties,  franchises, 
offices  and  privileges  of  directors  of  the  said  corporation,  as  they 
well  might,  and  still  may :  without  this — that  the  said  respondents 
have  usurped,  or  now  usurp,  the  said  franchises,  offices,  liberties 
and  privileges  of  the  said  corporation,  in  manner  and  form,  as  by 
the  suggestion  aforesaid  is  supposed — all  which  they  are  ready  to 
verify. 

"  And  the  said  respondents  expressly  deny,  that  the  members  of 
the  said  corporation  at  the  time  or  times  stated  in  the  said  sug- 
gestion, or  *at  any  other  time  or  times  whatever,  at  a  gen-   r*oQa 
eral  meeting  of  the  members  thereof  duly  convened  and   *• 
held,  passed  and  enacted  certain  by-laws  of  the  said  corporation  as 
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set  forth  in  the  said  suggestion,  and  termed  respectively,  '  Law  5.' 
And  the  respondents  expressly  deny  that  any  such  by-laws  in  sub- 
stance or  in  letter,  are  in  force  or  existence  as  by-laws,  regulations, 
enactments  or  resolutions  of  the  said  corporation.  On  the  contrary, 
the  said  respondents  aver,  that  on  the  sixth  day  of  February  1837, 
certain  by-laws  were  enacted  by  the  directors  of  the  said  corpora- 
tion in  pursuance  of  the  authority  vested  in  them  by  law,  whereof 
a  true  copy  is  hereto  annexed  (which  the  respondents  refer  to,  and 
pray  may  be  received  as  part  of  this  their  plea),  among  which 
by-laws  is  law  4.  Whereby  it  is  provided,  that  every  person 
holding  one  share  of  stock  shall  be  a  member  of  the  said  institution, 
and  that  upon  a  transfer  of  such  stock,  such  person  shall  cease  tc 
be  a  member.  And  at  a  meeting  of  the  said  directors  duly  held 
and  convened  on  the  24th  day  of  April  1837,  the  said  code  of  lawa 
passed  on  the  sixth  day  of  February  1837,  was  confirmed  and 
re-enacted,  and  the  by-laws  which  were  passed  previously  to  the 
sixth  day  of  February  1837,  and  had  not  been  legally  repealed, 
were  then  repealed  agreeably  to  the  resolutions  and  enactments,  of 
which  copies  are  hereto  annexed,  to  which  the  respondents  refer, 
and  pray  that  they  may  be  received  as  parts  of  this  their  plea. 
Which  several  by-laws  are  inconsistent  with,  and  contradictory  to 
the  alleged  by-law  '  5,'  stated  by  the  relators  to  have  been  duly 
passed  and  enacted,  and  to  remain  in  full  force  and  unrepealed  ; 
and  the  respondents  aver  that  the  by-laws,  so  by  them  stated  tc 
have  been  enacted  by  the  directors,  are  and  remain  in  full  force 
and  virtue,  unaltered  and  unrepealed.  All  which,  the  said  respond- 
ents are  ready  to  verify. 

"  Whereupon,  the  said  respondents  pray  judgment  that  all  and 
singular  the  liberties,  franchises,  privileges  and  offices  of,  as  afore- 
said, of  directors  of  the  Philadelphia  Savings  Institution,  may  be 
allowed  and  adjudged  to  them,  and  that  they  the  said  respondents, 
may  be  dismissed  from  this  court.' 

The  following  by  laws  and  proceedings  were  annexed  to  this 
plea : 

By-law  No.  32.  The  proof  of  the  admission  of  the  members, 
shall  be  furnished  by  their  appearing  to  be  stockholders  on  the 
books  of  the  institution. 

Law  No.  33.  The  books  of  the  transfer  of  stock  shall  be 
closed  fifteen  days  immediately  preceding  each  of  the  days  appointed 
for  balancing  the  general  accounts  of  the  institution,  and  declaring 
the  half  yearly  dividend:  and  they  shall  also  be  closed  ten  days 
previous  to  the  annual  election  in  May,  to  enable  the  treasurer  tc 
*2391  *^urn'8^  the  judges  of  the  election  with  an  alphabetical  list 
•*  of  the  members  of  the  institution. 

Law  No.  34.  The  election  of  directors  shall  be  held  annually 
236 


1837.]  OF  PENNSYLVANIA.  239 

[Commonwealth  v.  Gill.  | 

on  the  first  Monday  in  May,  at  the  office  of  the  institution,  and 
shall  open  at  ten  o'clock  A.  M.,  and  close  at  three  o'clock  P.  M. 

The  judges  of  the  election  shall  be  appointed  by  the  board  of 
directors  for  the  time  being  ;  and  at  least  ten  days'  notice  shall  be 
given  for  such  election,  in  one  or  more  newspapers  of  the  city  of 
Philadelphia.  The  judges  of  the  election  shall  forthwith  count  the 
votes  and  declare  the  persons  elected.  The  secretary  shall  without 
delay  give  them  notice  thereof,  and  the  directors  so  elected  shall 
assemble  at  the  office  of  the  institution  as  soon  as  convenient  and 
elect  a  president. 

April  20th  1837. 

Board  convened.  Present,  Messrs.  Robb,  Pepper,  Musgrave, 
Sharpe,  Curtis,  South,  Gill  and  Chew. 

Mr.  Chew  submitted  the  following  resolution : 

Resolved,  That  all  the  by-laws  of  this  institution  passed  prior  to 
the  first  day  of  February  1837,  which  have  not  been  heretofore 
legally  repealed,  be,  and  the  same  are  hereby  repealed. 

On  motion,  ordered,  that  this  resolution  be  laid  over  to  the  next 
meeting,  and  notice  given  to  absent  members.  Adopted. 

Mr.  Chew  submitted  the  following  resolution : 

Resolved,  That  so  much  of  the  following  by-laws  as  have  not 
been  heretofore  legally  enacted,  be,  and  the  same  are  hereby  enacted 
as  the  by-laws  of  this  institution. 

Which  was,  on  motion,  laid  on  the  table  till  the  next  meeting  of 
the  board. 

On  motion,  adjourned. 

April  24th  1837. 

Board  convened.  Present,  Messrs.  Robb,  Chew,  South,  Gill, 
Pepper,  Musgrave,  Sharpe,  Curtis,  Wolfe  and  Hart. 

The  board  proceeded  to  the  consideration  of  the  first  resolution 
offered  by  Mr.  Ch-ew  at  the  last  meeting,  viz. : 

Resolved,  That  all  by-laws  passed  prior  to  the  first  of  February 
1837,  which  have  not  been  heretofore  legally  repealed,  be,  and  the 
same  are  hereby  repealed. 

And,  on  motion,  the  resolution  was  unanimously  adopted. 

The  board  then  proceeded  to  the  consideration  of  the  second 
resolution  submitted  by  Mr.  Chew  at  the  last  meeting,  viz.  : 

*Resolved,  that  so  much  of  the  following  by-laws  as  have  r*f>AQ 
not  been  heretofore  legally  enacted,  be  and  the  same  are  "- 
hereby  enacted  as  the  by-laws  of  this  institution. 

And  the  same,  having  been  discussed  was  unanimously  adopted. 

Adjourned. 

April  28th  1837. 

Board  convened.  Present,  Messrs.  Robb,  Chew,  Pepper,  Sharpe, 
South  and  Hart. 
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Mr.  Chew  offered  the  following  resolution,  which  was  unanimously 
adopted : 

Resolved,  That  all  stockholders  now  holding  one  or  more  shares 
are  declared  to  be  members  of  the  institution,  and  entitled  to  all  the 
benefits  of  the  by-laws  of  the  institution. 

On  motion,  adjourned. 

The  relators  demurred  at  bar  to  this  plea,  assigning  for  causes  of 
demurrer  the  same  reasons  already  given  (see  ante,  p.  238). 

Mr.  Meredith  for  the  relators. — One  of  the  defendants  (Mr. 
Hagner)  has  filed  a  disclaimer ;  but  upon  the  authorities  we  are 
entitled  to  a  judgment  against  him.  Coke's  Entries  527,  b.,  2 
Willcock  on  Corporations  499,  &c. 

1.  The  first  cause  of  demurrer  is,  that  the  plea  is  double.     The 
respondents  set  up  two  inconsistent  titles  to  the  offices  they  hold. 
In  Rex  v.  Powell,  8  Mod.  180,  a  plea  of  right  by  prescription,  and 
also  by  charter,  was  held  to  be  inconsistent  and  bad.     So  also  are 
the  cases  of  Rex  t».  Weymouth,  7  Mod.  374 ;  s.  c.  4  Bro.  Parl. 
Cas.  464  ;  Rex  v.  Leigh,  4  Burr.  2143  ;  Rex  v.  Grymes.  Id.  2147  ; 
Symmers  v.  Regem,  Cowper  506.     Here  the  respondents  claim, 
first,  under  the  election  of  May  1837,  and  then- under  the  4th  sec- 
tion of  the  charter. 

2.  The  respondents  aver  merely  that  they  were  "  duly  elected  " 
directors,  without    setting    out  the  manner  of  election,  which  is 
necessary,  according  to  the  decisions.      3  Levinz  293 ;  The  King 
v.  Birch,  4  Term  Rep.  610  ;  Rex  v.  Hill,  4  Barn.  &  Cress.  443. 
This  objection  applies  to  their  claim  to  act  as  directors. 

3.  Then,  as  to  their  claim  to  be  members.     This  depends  upon 
the  decision  of  the  question,  whether,   by  reason  of  being  stock- 
holders they  are  also  members ;  in  other  words,  whether  the  by- 
law No.  4,  by  which  every  person  holding  one  share  of  stock  was 
made  a  member,  was  a  good  by-law.     By  the  original  charter,  the 
control  of  the  institution  was  with  the  members  alone,  and  such  was 
the  construction  given  to  it  by  this  court.     1  Whart.  368.     The 
*2411    *act  °^  ^'k  June  1836,  certainly  did  not  proprio  vigore, 

J  make  the  stockholders  members ;  and  this  must  have  been 
the  opinion  of  the  respondents  when  they  passed  this  by-law.  It 
has  been  decided  that  the  2d  clause  of  this  by-law  is  invalid  ;  and 
the  rule  is,  that  if  part  of  a  by-law  is  invalid,  the  whole  is  so.  Case 
of  the  Taylors  of  Ipswich,  11  Rep.  54,  a. ;  Norris  v.  Staps,  Hob. 
211 ;  Dodwell  v.  Oxford,  2  Ventris  34  ;  Guilford  v.  Clark,  Id.  248. 
This  by-law  is  also  bad,  because  it  violates  the  constitution  of  the 
society.  Rex  v.  Spencer,  3  Burr.  1827  ;  Rex  v.  Cutbush,  4  Id. 
2204 ;  The  King  v.  Ginever,  6  Term  Hep.  733 ;  Angell  on  Cor- 
porations 177,  199. 
238 


1837-1  OF  PENNSYLVANIA.  241 

[Commonwealth  v.  Gill.] 

Mr.  Chew  and  Mr.  J.  R.  Ingersoll  for  the  defendants. — There 
can  be  no  judgment  against  one  who  disclaims.  Rex  v.  Wil- 
liams, 1  Strange  677  ;  Commonwealth  v.  Murray.  11  S.  &  R.  74  ; 
The  King  v.  Trevenen,  2  Barn.  &  Aid.  839  ;  Buller's  N.  P. 
210. 

1.  The  general  rule  as  to  duplicity  in  pleading  is,  that  the  plea 
is  bad  where  two  distinct  inconsistent  defences  are  set  up.     Many 
circumstances,  however,  may  be  alleged,  which  together  form  but 
one  plea.     Popham   186.     Mere  surplusage  in  a  plea,  will    not 
vitiate.     1  Sid.  135.     Here  if  one  election  be  established  the  aver- 
ment of  the  other  is  surplusage.      Lawyne  v.   Vaughan,   Moore 
297.     The  respondents   do  not  say  that  they  hold  under  the  elec- 
tions of  January  and  May.      The  resolution  of  the  directors  is  in 
the  alternative.     The  averment   is  a  mere  relation  of  necessary 
incidents. 

2.  It  is  alleged  that  the  manner  of  the  election  is  not  sufficiently 
set  forth.     This  is  purely  a  technical  objection.     It  is  not  neces- 
sary to   aver    more  than  the   nature  of   the    right  by  which    the 
election   was  held ;    as  by  charter  or  prescription.      The    record 
would  be  grievously  burdened  if  the  particulars  of  every  election 
were  to  be  detailed.     The  cases  cited  on  the  other  side  do  not  sup- 
port the  objection. 

3.  A  by-law  is  not  necessarily  bad  altogether,  because  it  may  be 
so  in  part.     In  1  Strange  467,  it  is  said,  "  No  doubt  a  by-law  may 
be  good  in  part  and  void  as  to  the  rest."     The  true  rule  is  as  laid 
down  in  2  Kyd  on  Corporations  155,  and  Angell  199,  that  if  a  by- 
law be  entire,  and  part  be  bad,  the  whole  is  void ;  but  if  it  consist 
of  several  particulars,  it  is  the  same  as  several  by-laws,  though 
thrown  into  one. 

4.  The  question  whether  these  stockholders   have   a  right  to 
membership,  seems  to  be  settled  by  the  opinion  of  the  court  in  1 
"Whart.   467,  468,  where  Judge  Rogers  says,  that  the  legislature 
has  granted  to  the  directors  power  to  elect  such  persons  as  mem- 
bers as  they  may  deem  best  fitted  to  carry  into  effect  the  objects  of 
the  charter.     By  the    5th    section   of   the   charter,    the    directors 
acquired  this  power,  which   was  necessary  to  the  existence  of  the 
corporation.     *The  act  of  1836,  in  effect,  made  all  the  stock-   r*9_.Q 
holders  members,  and  such  was  plainly  the  intention.     The   ^ 
rights  acquired  under  that  act  were  not  invalidated  by  the  resolu- 
tion of  the  legislature  of  April  1837.     It  required  an  election  to  be 
held  in  May,  but  could  not  retrospectively  affect  the  election  of 
January  1837.    The  by-law  No.  4,  disfranchised  no  one ;  it  merely 
created  new  members,  and  specified  the  terms  on  which  they  should 
continue  such.     There  is  nothing  in  the  charter  or  in  the  general 
law  of  corporations,  to  prevent  the  election  of  fifty  or  one  hundred 
members  at  once. 
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Mr.  Meredith,  in  reply. — It  is  laid  down  in  the  books,  that  upon 
a  disclaimer  judgment  is  to  be  entered  for  the  king.  Angell  499. 
It  has  been  argued  that  the  relators  must  recover  on  the  strength 
of  their  own  title.  The  proceeding,  however,  is  on  the  part  of  the 
Commonwealth  ;  and  therefore  the  reverse  is  the  rule.  Hagner's 
answer  is  in  effect  a  disclaimer.  If  it  is  not,  it  is  bad,  as  it  amounts 
merely  to  the  plea  of  non  usurpavit. 

The  plea  of  the  defendants  relies  on  both  the  elections.  The 
respondents  were  onlv  called  to  answer  why  they  held  the  offices, 
&c.,  since  the  1st  of  May  1837.  The  objection  therefore  is  sub- 
stantial. The  manner  of  election  also  is  material.  The  object  of 
the  writ  is,  by  its  terms,  to  ascertain  by  what  right  they  hold ;  and 
it  requires  some  explanation  of  the  method  by  which  they  were 
"  duly  elected."  The  charter  requires  thirteen  directors,  whereas 
eleven  only  are  shown  to  be  elected. 

The  act  of  1836,  merely  gave  a  right  of  voting  to  the  stock- 
holders. If  it  made  them  members,  so  much  the  worse  for  them, 
since  it  is  repealed,  and  it  is  admitted  that  all  powers  created  by  it 
cease  to  exist.  The  by-laws  made  in  pursuance  of  it,  of  course 
fall  with  it.  The  by-law  is  repugnant  to  the  principles  of  the 
charter,  since  it  makes  the  stockholders,  where  stock  was  pledged 
for  the  security  of  the  deposits,  holders  of  their  own  pledges. 
The  power  of  electing  members  is  given  by  the  charter  to  the  cor- 
poration at  large ;  and  a  by-law  taking  it  away  from  them  would  be 
bad.  The  5th  section  relates  merely  to  the  manner  of  electing 
members.  It  does  not  give  the  directors  power  to  elect.  But  sup- 
posing them  to  possess  the  power,  is  a  sweeping  admission  of  a 
large  body  of  persons,  a  valid  exercise  of  the  power  ?  It  clearly 
is  not,  since  the  act  of  admission  must  be  deliberate,  and  implies 
choice  and  discrimination. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — This  is  a  writ  of  quo  warranto,  issued  by  leave  of 
court,  at  the  suggestion  of  Peter  Fritz  et  al.,  commanding  William 
Gill  and  others,  to  show  by  what  authority  they  exercise  the  fran- 
chises, offices,  privileges  and  liberties,  of  directors  of  the  Philadel- 
*?431  P^a  ""Savings  Institution ;  and  in  the  latter  case,  by  what 
'  authority  they  claim  to  be  members  of  the  institution.  The 
respondents  have  filed  a  plea  in  bar,  to  which  the  relators  have 
demurred  specially. 

The  case,  as  it  appears  from  the  pleadings,  is  this.  On  the  5th 
of  April  1834,  the  legislature  incorporated  the  Philadelphia  Sav- 
ings Institution.  In  the  first  section,  the  persons  therein  named, 
viz.,  Peter  Fritz  and  others,  and  all  and  every  person  or  persons 
thereafter  becoming  members  of  the  institution,  are  created  a  cor- 
poration by  the  name  and  style  of  the  Philadelphia  Savings  Insti- 
240 


1837.]  OF  PENNSYLVANIA.  243 

[Commonwealth  ».  Gill.] 

tution.     By  the  fifth  section,  the  directors  have  power  to  provide 
for  the  admission  of  members,  and  furnishing  proofs  of  such  admis- 
sion.    The  act  also  provides  for  a  meeting  of  the  members  and 
choosing  thirteen  directors  from  among  them,  to  manage  the  affairs 
of  the  institution.     This  act  received  a  judicial  construction  at  the 
March  term  1836,  when,  among  other  things  it  was  resolved,  1st. 
The  stockholders  were  not,  as  such,  members  of  the  corporation  ; 
and  2d.  That  persons  originally  members,  continued  to  be  such, 
although  they  never  possessed  stock,  or  had  parted  with  it.     After 
this  decision,  viz.,  on  the  16th  of  June  1836,  the  legislature  enacted, 
that  the  third  section  of  the  4th  article  of  an  act,  entitled  an  act 
to  recharter  certain  banks,  which  directs  the  mode  of  voting  for 
directors  be  extended  to  this  institution ;  and  that,  therefore,  stock- 
holders shall  be  eligible  for  directors,  and  that  every  depositor  of 
six  months  standing  shall  be  entitled  to  one  vote  for  every  one  hun- 
dred dollars  he  or  she  shall   have  in   the  institution.     And  it  also 
provides,  that  the  election  for  directors  shall  be  held  on  the  second 
Monday   in   January  next,    and   annually    thereafter.      This   act 
gave  the   stockholders   and   depositors   the   right   of  voting,  and 
the    former   the    privilege   of    being    elected    directors,    a   right 
which   they  did   not  enjoy  under   the  original  charter  ;  but  still 
the  legislature  were  careful  not  to  make  them  members  of  the  com- 
pany.    By  the  7th  section,  an  important  duty  is  assigned  to  the 
members  ;  for  by  that  section,  the  directors  are  required,  at  least 
once  in  every  six  months,  to  appoint  from  the  members,  five  com- 
petent persons,  as  a  committee  of  examination,  to  investigate  the 
affairs  of  the  corporation,  and  to  make  publication  of  the  state  of  the 
institution.     With   the  exceptions   of  those    specific  changes,  the 
charter  remains  as  before.     By  the  authority  of  this  act,  on  the  9th 
of  January  1837,  the  respondents  in  the  first  quo  warranto  were 
elected  directors ;  and  on  the  6th  of  February,  of  the  same  year, 
they  passed  the  by-laws  Nos.  4  and  32,  that  every  person  holding 
one  share  of  stock,  shall  be  a  member  of  the  institution,  and  upon 
a  transfer  of  such  stock,  such  person  shall  cease  to  be  a  member ; 
and  that  the  proof  of  the  admission  of  members  shall  be  furnished 
by  their  appearing  on  the  books  to  be  stockholders.     Various  other 
by-laws  were  passed,  viz.,  by-laws,  Nos.  33,  34,  and  the  by-laws 
adopted  the  28th  April  1837,  referred  to  in  the  pleas  in  bar,  but 
which  it  is  immaterial  particularly  to  notice.  On  the  3d  of  April  1837, 
the  legislature  repealed  *the  10th  section  of  the  act  before  r*944 
referred  to,  and  further  enacted,  that  the  company  shall  *• 
elect  the  directors  on  the  first  Monday  in  May,  and  the  first  Mon- 
day in  every  May  thereafter,  annually.     The  respondents  aver, 
that  on  the  9th  day  of  January  1837,  they  were  duly  elected,  and 
chosen  directors,  agreeably  to  the  original  charter,  and  to  the  pro- 
visions of  the  10th  section  of  the  act  of  the  16th  of  June  1836 ; 
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and  that  the  respondents  thereby  became,  and  were  entitled  to  all 
the  rights,  &c.,  of  directors.  They  also  aver,  that  on  the  first  day 
of  May  1837  (the  time  fixed  for  the  election  of  directors  by  the 
repealing  act  of  the  3d  April  1837),  they  were  again  duly  elected 
and  chosen  directors  by  the  members  of  the  institution,  agreeably  to 
the  resolution  of  the  third  of  April  1837,  &c.,  and  to  resolutions 
of  the  corporation,  passed  at  meetings  of  the  directors  duly  con- 
vened, and  held  on  the  20th,  24th  and  28th  April,  &c.  And  they 
further  aver,  that  on  the  2d  day  of  May  1837,  at  a  meeting  of  the 
directors,  it  was  resolved,  that  in  case  the  said  last-mentioned  elec- 
tion should  prove  to  have  been  irregular  and  illegal,  then,  in  obedi- 
ence to  the  4th  section  of  the  charter,  the  person  so  elected 
continue  to  hold  and  exercise  their  offices  by  virtue  of  the  election 
in  the  January  preceding.  They  also  aver,  that  they  were  on  or 
before  the  1st  day  of  January  1837,  and  have  so  continued  to  be, 
members  of  the  institution,  agreeably  to  the  Acts  of  Assembly,  and 
by-laws  aforesaid ;  and  since  the  said  elections,  respectively,  they 
have  used  during  the  said  time,  and  still  use,  the  liberties,  fran- 
chises, &c. 

To  the  pleas  in  bar,  the  relators  have  filed  special  demurrers, 
and  have  assigned  for  causes  of  demurrer — 

1st.  In  alleging  generally  that  the  respondents  were  duly 
elected,  without  setting  out  specially  the  manner  of  their  elec- 
tion. 

2d.  Duplicity  and  uncertainty  in  pleading,  in  relying  upon  the 
two  alleged  elections,  of  the  9th  of  January  and  1st  of  May 
1837. 

And  3dly.  The  relators  content  that  the  directors  had  no  power 
under  the  charter  to  admit  member*,  but  that  their  authority  ex- 
tended merely  to  provide  for  their  admission.  If  they  had  the 
power,  the  by-laws  Nos.  4  and  32,  were  an  improper  and  unreason- 
able exercise  of  that  power,  contrary  to  the  fundamental  principles 
of  the  charter,  and  therefore  void. 

As  to  the  first  objection. 

The  respondents  cannot,  in  general,  aver,  that  they  were  duly 
elected  directors ;  and  if  the  plea  contained  nothing  more  than  this 
general  averment,  it  would  be  bad.  The  case  of  Rex  v.  Leigh,  1 
Burr.  2144,  is  full  to  this  point.  But  the  respondents,  in  addi- 
tion, set  out  the  times  and  places  of  the  election,  and  aver  that  the 
first  election  was  held  in  pursuance  of  the  authority  granted  by  the 
original  charter,  and  to  the  provisions  of  the  10th  section  of  the 
act  before  referred  to,  copies  whereof  they  annexed,  and  made  parts 
of  their  plea.  It  was  open  to  the  relators  to  demur  or  take  issue 
on  the  fact,  whether  the  election  had  been  in  conformity  to  the 
cnartel%  ""without  being  exposed  to  the  difficulty  suggested 
in  The  King  v.  Birch,  4  T.  R.  619,  of  not  knowing  on 
242 


1837.]  OF  PENNSYLVANIA.  215 

[Commonwealth  v.  Gill.] 

what  fact  to  go  down  to  trial.  The  respondents  allege,  that  the 
election  was  held  at  a  particular  time,  and  aver  the  authority  under 
which  it  was  held ;  and  this,  we  think  makes  the  plea  certain 
to  a  common  intent,  which  is  all  the  law  requires  in  a  plea  in  bar. 
Com.  Dig.  title  Pleading,  E.  7,  c.  17 ;  1  Saund.  49,  n. ;  1  Chitty 
513. 

Then  as  to  the  second  objection,  viz.,  duplicity  and  uncertainty 
in  pleading,  in  relying  upon  the  alleged  elections  of  the  9th  Janu- 
ary and  1st  of  May  1837. 

At  the  common  law,  it  was  a  general  rule,  equally  affecting 
declarations,  pleas,  replications,  &c.,  that  the  pleading  must  not 
be  double  ;  that  is,  that  no  single  count  or  plea  should  state  two 
or  more  facts,  either  of  which  would  of  itself,  independently  of  the 
other,  constitute  a  sufficient  ground  of  action  or  defence  ;  a  rule 
founded  on  the  principle,  that  it  would  be  unnecessary  and  vexa- 
tious, to  put  the  opposite  party  to  litigate  and  prove  two  points, 
when  one  would  be  sufficient  to  establish  the  matter  in  issue. 
Every  plea  must,  in  general,  be  single ;  and  if  it  contains  two 
matters,  either  of  which  would  bar  the  action,  and  require  several 
answers,  it  will  be  subject  to  a  special  demurrer  for  duplicity. 
And  in  an  information,  in  the  nature  of  a  writ  of  quo  warranto, 
the  respondents  cannot  rely  on  two  titles,  but  they  are  put  to  their 
election  under  which  of  them  they  will  defend  themselves.  Rex  v. 
Leigh,  4  Burr.  2146 ;  Rex  v.  Grimes  arid  Rex  v.  Blatchford,  4 
Burr.  2147. 

Whether  the  respondents  would  have  the  right  to  rely  on  two 
titles  or  distinct  pleas,  under  the  statutes  4  &  5  Anne,  ch.  16,  and 
9  Anne,  ch.  20,  sect,  7,  which  extends  the  former  to  all  writs  of 
mandamus,  and  informations  in  the  nature  of  a  writ  of  quo  warranto, 
it  is  unnecessary  to  determine.  It  would  seem,  however,  that 
those  acts,  in  Rex  v.  Newland  and  Rex  v.  Briscoe,  2  Burr.  2147, 
have  been  so  construed,  as  not  to  give  liberty  to  plead  more  pleas 
than  one,  even  with  leave  of  the  court.  The  statute  of  Anne, 
allowing  double  pleas,  does  not  appear  to  aid  a  duplicity  in  one 
and  the  same  plea,  though  it  allows  of  different  grounds  of  defence 
being  stated  in  different  pleas,  with  the  exception  that  the  pleas 
must  not  be  entirely  inconsistent,  an  exception  which  has  been 
somewhat  relaxed.  These  principles  are  in  effect  conceded,  but  the 
respondents  seek  to  avoid  their  application,  by  the  allegation,  that 
all  the  facts  in  the  plea  constitute  but  one  title ;  that  they  rely 
upon  the  election  of  the  1st  of  May  1837;  and  that  the  other  aver- 
ments are  but  inducement,  or  surplusage,  which  the  court  will 
disregard.  It  is  undoubtedly  true,  that  the  defendants  are  not 
precluded  from  introducing  several  matters  into  their  plea,  if  they 
be  constituent  parts  of  the  same  entire  defence,  and  form  one  con- 
nected proposition,  or  be  alleged  as  inducement  to,  or  as  a  con- 
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sequence  of  another  fact.  But  the  facts  stated  in  the  plea  are 
*24fi1  *ne'tner  constituent  parts  of  the  same  entire  defence,  nor 
-"  do  they  form  one  connected  proposition ;  nor  can  they 
properly  be  said  to  be  inducements  to,  or  the  consequence  of 
another  fact.  -The  plea  takes  two  grounds,  either  of  which,  inde- 
pendent of  the  other,  would  constitute  a  valid  defence.  If  the 
election  of  the  1st  of  May  1837,  was  an  election  in  conformity  to 
the  charter,  it  would  be  a  bar  to  the  writ,  or  if  that  election  was 
illegal,  and  the  election  of  the  January  preceding,  good,  that  would 
be  a  defence  ;  for  the  charter  expressly  provides,  that  the  directors 
chosen  to  manage  the  affairs  of  the  institution,  shall  continue  in 
office  for  twelve  months,  and  until  a  new  election  takes  place.  The 
respondents  rely  upon  two  titles,  1st,  Upon  the  election  held  on 
the  1st  of  May  1837,  when,  as  they  allege,  they  were  duly  elected 
and  chosen  directors  of  the  corporation,  agreeably  to  the  provisions 
of  a  resolution  passed  the  3d  of  April  1837,  entitled,  &c.,  and  to  a 
resolution  of  the  company  passed  at  meetings  of  the  directors,  &c., 
held  on  the  20th,  24th  and  28th  days  of  April  1837 ;  and  2d, 
On  the  resolution  of  the  2d  of  May  1837,  and  on  the  averment, 
that  on  that  day,  at  a  meeting  of  the  directors,  duly  held,  it  was 
resolved,  that  in  case  the  said  last-mentioned  election  should  prove 
to  have  been  irregular,  then,  in  obedience  to  the  fourth  section  of 
the  charter,  &c.,  the  persons  so  elected  continue  to  hold  and 
exercise  their  offices  by  virtue  of  the  election  in  the  January  pre- 
ceding. It  is  impossible  to  understand  this  part  of  the  plea, 
otherwise  than  an  assertion  of  title,  by  virtue  of  the  election  of 
the  9th  of  January,  in  the  event  of  the  last  election  being  declared 
void.  And  this,  we  believe,  was  so  understood  and  intended  by 
the  pleadings. 

The  third,  last  and  most  important  objection,  remains  to  be  dis- 
posed of.  It  relates  to  the  claim  of  the  authority,  by  the  directors 
to  admit  members,  and  the  validity  of  certain  by-laws,  particularly 
Nos.  4  and  32,  passed  by  the  directors.  The  relators  deny  that 
the  directors  have  the  right  to  admit  members,  but  they  insist, 
that  the  authority  is  confined  to  providing  for  their  admission. 
They  also  contend,  that  the  by-laws  Nos.  4  and  32,  by  whomsoever 
passed,  were  an  unreasonable  exercise  of  power,  contrary  to  the 
fundamental  principles  of  the  charter,  and  therefore  void. 

The  by-laws  are  in  the  following  words  :  By-law  No.  4.  "  The 
directors,  in  accordance  with  the  powers  to  them  given  by  the 
charter,  to  provide  for  the  admission  of  members,  and  furnishing 
proofs  of  such  admission,  to  declare,  that  every  person  holding 
one  share  of  stock,  shall  be  a  member  of  the  said  institution ;  and 
that  upon  a  transfer  of  such  stock,  such  person  shall  cease  to  be  a 
member." 

By-law  No.  33.     "  The  proof  of  the  admission  of  members  shall 
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be  furnished  by  their  appearing  to  be  stockholders,  on  the  books 
of  the  institution." 

It  cannot  be  reasonably  doubted,  that  it  was  the  intention  of  the 
legislature,  so  far  as  it  could  be  legally  done,  to  replace  r*o47 
the  institution,  by  the  repealing  act,  in  the  same  situation  L 
it  was  in  under  the  original  charter.  In  1  Wharton  461,  it  was 
held  that  this  corporation  was  not  a  monied  institution,  but  that  it 
partook  of  the  nature  of  a  charity:  that  it  was  principally  intended 
for  the  benefit  of  the  depositors.  As  a  means  to  effect  this  principal 
object  and  design  of  the  charter,  a  capital  was  raised,  as  a  pledge 
for  the  security  of  the  money  deposited.  That  there  were  three 
classes  of  persons  referred  to  in  the  charter ;  members,  who  may  or 
may  not  have  a  pecuniary  interest  in  the  institution ;  stockholders 
and  depositors.  That  the  members  alone  had  the  direction  and 
management  of  the  company  ;  and  that  the  second  and  third  class 
could  neither  vote,  nor  were  they  eligible,  as  such,  as  directors. 
If,  then,  we  give  the  charter  the  construction  for  which  the 
respondents  contend,  it  is  manifest,  that  we  defeat  the  obvious 
intention  of  the  legislature.  By  a  series  of  resolutions,  more 
remarkable  for  ingenuity,  than  for  anything  else,  the  stockholders 
have  acquired,  and  will  continue  to  exercise,  without  check  or 
control,  the  exclusive  management  of  the  corporation,  which  they 
may,  if  they  are  so  disposed,  convert  into  an  instrument  to  pro- 
mote their  own  pecuniary  interests,  at  the  expense  of  the  depositors, 
for  whose  benefit  alone  the  institution  was  created. 

The  respondents  base  their  right  on  that  part  of  the  charter 
which  authorizes  the  directors  to  provide  for  the  admission  of  mem- 
bers. They  must  rest  on  the  power  given  by  the  charter,  before 
the  passage  of  the  act  of  the  3d  of  April.  The  tenth  section  of 
that  act  confers  no  new  power  which  bears  on  this  point.  It  pro- 
vides merely,  under  certain  regulations,  that,  stockholders  and 
depositors  may  vote,  and  that  the  former,  as  such,  may  be  elected 
directors. 

The  question  divides  itself  into  two  parts.  Have  the  directors 
a  right  to  admit  members ;  and  if  they  have,  are  the  by-laws,  Nos. 
4  and  32  a  proper  and  legitimate  exercise  of  the  right?  We  are  of 
the  opinion,  that  the  respondents  have  failed  in  both  particulars. 

In  the  first  section  of  the  charter,  Peter  Fritz,  and  others, 
naming  them,  and  all  and  every  other  person  or  persons,  after- 
wards becoming  members,  in  the  manner  mentioned,  are  created  a 
corporation  and  body  politic,  by  the  name  and  style  of  the  Phila- 
delphia Savings  Institution,  and  by  that  name  have  succession ; 
and  they  have  generally  the  power  to  do  every  other  act  or  thing 
necessary  to  carry  into  effect  the  provisions  of  the  act,  and  to  pro- 
mote the  object  and  design  of  the  corporation.  Under  that  section, 
without  more,  the  members  would  have  power  to  admit  other  mem- 

245 


247  SUPREME  COURT  \I)ec.  Term, 

[Commonwealth  v.  Gill.J 

bers ;  for  the  power  of  electing  both  officers  and  members,  is  an 
incident  to  every  corporation.  It  is  not  necessary  that  such  a 
power  should  be  expressly  conferred  by  the  charter.  If  the  power 
is  not  expressly  lodged  in  other  hands,  it  must  be  exercised  by  the 
company  at  large.  But  this  power  of  election  may,  by  the  charter, 
be  taken  from  the  body  at  large,  and  reposed  in  a  body  of  direc- 
*°481  *or8r  or  any  °*ner  select  *body.  Whether  this  has  been 
'  done,  either  expressly,  or  by  necessary  implication,  is  the 
question  ;  and  to  determine  this  point,  reference  must  be  had  to  the 
provisions  and  spirit  of  the  charter.  It  is  contended,  that  the 
legislature  have  manifested  the  intention  of  taking  this  power  from 
the  corporate  body  at  large,  and  confiding  it  to  a  select  body,  in  the 
fifth  section.  In  delivering  the  judgment  of  the  court,  in  the  former 
case,  I  certainly  expressed  an  opinion  to  that  effect,  but  this  was 
not  the  point  of  the  case,  nor  was  it  necessary  to  its  correct  decis- 
ion. On  a  subsequent,  and  more  attentive  examination,  I  am  con- 
vinced I  was  in  error.  The  power  to  admit  members  is  vested  in 
the  body  at  large,  in  the  first  section  ;  and  I  cannot  perceive  that 
it  is  either  expressly,  or  by  necessary  implication,  taken  away 
in  the  fifth.  The  directors  have  authority  to  provide  for  the 
admission  of  members ;  that  is,  to  prescribe  the  time,  place  and 
manner  of  holding  the  election  (on  all  of  which  the  charter  is 
silent) ;  an  exemplification  of  which  is  given  in  several  by-laws, 
made  by  the  respondents,  and  incorporated  into  their  special  plea. 
In  the  preceding  part  of  the  section,  the  legislature  have  expressly 
conferred  the  power  on  the  directors,  to  elect  a  president  from  their 
own  body,  to  appoint  such  officers  and  agents  as  they  shall  deem 
necessary  to  conduct  the  business  of  the  institution,  and  to  pay 
them  compensation.  This  is  the  only  express  power  given  ;  for  in 
the  remaining  part  of  the  section,  the  phraseology  is  certainly 
different.  They  have  the  power  only  to  provide  for  the  manner  in 
which  certain  specific  duties,  enumerated,  shall  be  performed.  But 
besides,  in  the  absence  of  an  express  injunction,  we  cannot  give  it 
the  construction  for  which  the  respondents  contend,  as  it  would 
tend  to  disappoint  the  general  intention  and  design  of  the  charter, 
which  was  evidently  framed  with  a  view  to  an  efficient  control  over 
the  directors,  vested  in  the  body  at  large,  which  would  be  effectually 
prevented,  if  the  directors  could  admit  whom  they  pleased,  as 
members. 

But  granting  the  power,  was  this  a  proper  exercise  of  it  ?  The 
bv-laws  of  a  corporation  must  not  be  inconsistent  with  its  charter. 
The  charter  is  the  fundamental  law  of  the  corporation  ;  and  as  is 
said  in  Angell  and  Ames  on  Corporations  188,  is  in  its  terms  and 
spirit  us  a  constitution  to  the  petty  legislation  of  the  body  acting  bv 
and  under  it ;  and  hence  all  by-laws  in  contradiction  of  it  are  void. 
In  Rex  v.  Spencer,  3  Burr.  1838,  it  is  said,  that  the  true  test  of 
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all  by-laws,  is  the  intention  of  the  Crown  in  granting  the  charter, 
and  the  apparent  good  of  the  corporation.  In  the  same  case  it  is 
said,  by  Mr.  Justice  Wilmot,  that  corporations  cannot  make  by- 
laws contrary  to  their  constitution.  If  they  do,  they  act  without 
authority.  The  power  of  making  by-laws,  in  whomsoever  it  may 
reside,  is  in  trust  for  the  benefit  of  the  whole,  and  must  be  exer- 
cised with  discretion.  Hence,  by-laws  must  be  reasonable,  and 
all  those  which  are  nugatory,  vexatious,  and  oppressive,  or  mani- 
festly detrimental  *to  the  interest  of  the  corporation,  are  r*9jo 
void.  In  relation  to  the  authority  to  admit  members,  "- 
reference  must  be  had  to  the  provisions  and  spirit  of  the  charter ; 
and  when  the  charter  is  silent,  we  must  look  to  the  rules  of  the 
common  law,  and  to  the  particular  nature  and  purpose  of  the 
corporation.  Of  exemplifications  of  these  principles  the  books 
are  full,  as  is  shown  in  the  authorities  cited  at  the  bar.  Apply- 
ing by-laws  N'os.  4  and  82  to  these  tests,  it  is  plain  that  they  are 
void.  As  has  been  before  observed,  this  is  not  a  monied  institu- 
tion, but  in  the  nature  of  a  charity,  intended  for  the  benefit  of 
depositors.  The  legislature  have  said,  in  language  which  cannot 
be  mistaken,  that  stockholders,  as  such,  are  not  entitled-to  participate 
in  its  management.  They  have  confided  that  trust  to  the  original 
members,  and  such  as  might  be  afterwards  chosen.  They  have 
also  thought  proper  (the  wisdom  of  which  cannot  be  denied)  to 
impose  an  important  check  on  the  directors,  resting  in  the  body  at 
large.  With  a  full  knowledge  of  all  this,  the  respondents,  who 
were  elected  by  the  stockholders  under  a  law  (which  was  soon  after- 
wards repealed),  and  who  themselves  are  stockholders,  and  not 
members,  have  by  one  sweeping  resolution,  obtained,  and  seek  to 
retain,  the  entire  control  of  the  institution.  The  by-laws  admit  at 
once  all  the  stockholders  (of  course  including  themselves)  to  all  the 
rights,  benefits  and  privileges  of  members,  in  subversion  of  the 
fundamental  principles,  and  contrary  to  the  spirit  and  provisions  of 
the  charter.  The  election  is  made  without  regard  to  the  qualifica- 
tion of  the  individual  to  perform  the  trust,  and  to  carry  into  effect 
the  object  of  the  charter,  but  for  the  single  purpose,  so  far  as 
appears,  of  having  the  government  of  the  company,  by  means  of 
others  who  are  identified  in  interest  and  feeling  with  themselves. 
The  case  itself  is  an  illustration  of  the  wisdom  of  the  rules  before 
stated.  As  well  might  they  have  admitted  any  other  class  of  per- 
sons, the  butchers,  tailors,  or  shoemakers,  as  a  body,  or  indeed  any 
free  white  male  inhabitant,  of  the  city  and  county  of  Philadelphia ; 
and  in  some  respects  such  a  by-law  would  be  more  reasonable. 
They  would  at  least  have  no  particular  pecuniary  interest  to  sub- 
serve, as  they  would  stand  strictly  impartial,  between  the  conflict- 
ing interests  of  the  stockholders  and  depositors ;  whereas  stock- 
holders may  have  an  interest  in  opposition  to  the  depositors,  of 
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which  the  legislature  was  well  aware,  and  from  the  influence  of 
which  they  will  in  vain  have  attempted  to  guard  the  depositors  if 
the  construction  for  which  the  respondents  contend  should  prevail. 
The  court  is  also  of  opinion,  that  in  a  disclaimer  by  a  defendant, 
the  Commonwealth  is  entitled  to  judgment.  2  Kyd  on  Corp.  407  ; 
Angell  and  Ames  500;  Co.  Entries  27,  b. 

Judgment  of  ouster. 

Cited  by  Counsel,  4  Casey  385  ;  11  Id.  264 ;  2  P.  F.  Smith  510 ;  3  Id.  65. 
||  25  Id.  294.|| 
Cited  by  the  Court,  2  Parsons  564. 
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Schall  and  Others  against  Miller. 

IN    ERROR. 

1.  In  ejectment  by  a  purchaser  at  sheriff's  sale,  against  one  claiming  by  a 
different  title,  the  record  of  the  judgment  under  which  the  land  was  sold  by 
the  sheriff,  is  admissible  in  evidence  for  the  plaintiff. 

2.  In  ejectment  founded  on  an  improvement  right  to  certain  land  which 
was  alleged  to  be  bounded  by  the  land  of  certain  other  persons,  it  was  held, 
that  the  warrants  and  surveys  to  those  persons,  were  admissible  to  prove 
those  boundaries. 

3.  In  ejectment  by  a  purchaser  at  a  sheriff's  sale,  where  it  was  proved  that 
the  sheriff's  deed  was  lost,  and  the  levy  did  not  specify  distinctly  the  land 
levied  on,  it  was  held,  that  parol  evidence  was  admissible  to  show  what  land 
was  levied  on  and  sold. 

4.  In  ejectment,  where  the  plaintiff  claimed  under  a  sheriff's  sale  of  the 
land  as  the  property  of  A.  and  B.,  and  a  deed  from  the  sheriff  to  C.,  and 
the  defendants  claimed  part  of  the  land  under  a  deed  from  B.,  who  continued 
on  the  land  after  the  sheriff's  sale  ;  and  the  question  was  as  to  the  particular 
land  sold  by  the  sheriff,  in  respect  to  which  the  testimony  of  B.  had  been 
taken  by  the  defendants,  it  was  held,  that  a  deposition  of  A.,  containing  among 
other  things,  declarations  of  B.  respecting  the  land  sold  at  the  sheriff's  sale, 
was  admissible  for  the  plaintiff. 

5.  In  ejectment  for  land  sold  as  the  property  of  A.  and  B.,  in  October 
1818,  where  it  became  a  material  question  whether  A.  resided  on  the  land  at 
that  time  or  not,  and  evidence  had  been  given  to  show  that  he  left  the 
county  a  year  before,  and  that  an  execution  had  been  issued  against  him 
in  November  1818,  it  was  held,  that  the  execution  itself  was  admissible  in 
evidence. 

6.  If  the  right  of  a  person  holding  an  improvement  be  transferred  by  a 
sheriff's  sale  under  a  judgment  against  such  person,  such  right  cannot  after- 
wards be  the  foundation  of  a  warrant  and  survey  for  the  same  land. 

7.  One  who  has  a  valid  subsisting  right  to  land  by  improvement,  and  who 
is  disseised,  or  in  any  way  loses  possession,  may  maintain  ejectment,  and 
recover  not  only  that  part  of  the  land  which  he  has  cleared,  but  also  the 
uncultivated  part  within  the  ascertained  boundaries  of  his  claim. 

WRIT  of  error  to  the  Court  of  Common  Pleas  of  Lehigh  county, 
to  remove  the  record  of  an  action  of  ejectment  brought  by  Anthony 
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F.  Miller,  against  John  Schall,  Samuel  Brooke,  and  John  Drehr> 
impleaded  with  James  Cresson,  John  H.  Cresson,  and  Joseph  Ores- 
son  (as  to  each  of  whom  the  sheriff  returned  non  est  inventus),  and 
John  Hirst,  and  six  others,  tenants  in  possession,  to  recover  "  a 
certain  tract  of  land,  situate  in  Norwegian  township,  in  the  county 
of  Schuylkill,  containing  195  acres,  and  76  perches,  and  allowance, 
&c. ;  bounded  *on  the  east  by  lands  late  of  Jacob  Merkle,  r^oc-i 
deceased,  now  Benjamin  Davies  and  others  ;  on  the  south  I 
by  the  Sharp  mountain,  and  land  surveyed  to  John  Keller,  late 
John  Kershner,  deceased ;  on  the  west,  by  lands  of  the  plaintiff,  of 
which  the  above  is  part :  and  on  the  north  by  lands  surveyed  to 
George  Taylor,  now,  or  late  of  Jacob  Keim. 

In  pursuance  of  an  Act  of  Assembly,  the  cause  was  removed 
from  the  Common  Pleas,  of  Schuylkill  county,  in  which  it  origi- 
nated, to  the  court  of  Lehigh  county,  and  came  on  for  trial  before 
Banks,  President,  on  the  15th  of  February  1837. 

The  plaintiff  claimed  under  a  sheriff's  sale  of  the  land  in  ques- 
tion in  the  year  1818,  as  the  property  of  one  Levi  Blew,  who  was 
alleged  to  have  gained  a  title  to  it  by  improvement ;  and  also  under 
a  warrant  to  him  dated  the  25th  of  April  1835. 

The  defendants  claim  under  the  same  improvement  right,  and  a 
warrant  dated  4th  of  August  1824,  to  John  Schall,  for  120  acres, 
as  for  vacant  land  :  a  survey  on  this  warrant  of  195  acres,  dated 
the  9th  of  September  1824,  and  a  patent  for  the  same,  dated  the 
7th  of  April  1825. 

A  great  deal  of  evidence,  both  written  and  parol,  was  given  on 
each  side,  and  testimony  offered,  and  admitted  or  rejected,  in 
respect  to  which  exceptions  were  taken.  As  the  general  features 
of  the  case,  and  the  particular  points  which  were  the  subject  of 
exception,  are  sufficiently  stated  in  the  charge  of  the  court 
below,  and  the  opinion  of  Judge  Huston,  in  this  court,  it  is  not 
deemed  necessary  to  give  an  abstract  of  the  evidence  in  this 
place. 

The  counsel  for  the  defendants  requested  the  court  to  charge  the 
jury  on  the  following  points  : 

1.  A  warrant,  survey,  and  patent,  having  been  issued  on   Levi 
Blew's  improvement,  no  second  warrant  could  legally  issue  on  the 
same  improvement  and  settlement  right,  and  therefore,  the  warrant 
of  the  plaintiff  is  void. 

2.  If  the  jury  believe  on  the  evidence,  that  there  is  more  than 
four  hundred  acres  of  land  in  one  body,  and  whereon  the  improve- 
ment and  settlement  under  which  the  plaintiff  claims  title  was  made, 
on  which   he  may  at  any  time  lawfully  locate  his  warrant  without 
interfering  with  any  part  of  the  land  in  question  in  this  suit,  the 
plaintiff  cannot  recover  without  a  survey  made  on  the  ground  ;  and 
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a  survey  may  be  made  without  attaching  it  to  all  the  adjoiners 
called  for  in  the  warrant. 

*2~*ri  *3.  Anthony  F.  Miller  having  purchased  an  imperfect 
'  title  founded  upon  improvement  only,  stands  in  the  situa- 
tion of  the  vendor,  and  is  affected  by  all  his  acts  affecting  the  title ; 
more  especially  if  he  purchased  when  the  vendor  is  out  of  posses- 
sion, and  paid  nothing  for  the  title  purchased. 

4.  The  patents  for  the  Levi  Blew  improvement,  and  for  the  land 
now  in  question  having  issued,  and  the  title  from  the  patentees  to 
the  Cressons,  having  been  recorded  prior  to  the  date  of  the  plain- 
tiff's warrant  in  1835,  he  is  affected  with  notice  at  that  time,  that 
he  could  acquire   no    title    to    the   land    in    question    under  his 
warrant. 

5.  If  the  jury  believe  that  the  paper  given  in  evidence,  dated 
the  llth  day  of  May  1829,  was  signed  and  sworn  to  by  Jamea 
Blew,  and  accompanied  the  title  papers  from  Crosby  to  John  Schall 
and  Thomas  S.  Ridgway,  and  from  them  to  the  Cressons,  for  the 
fifty-two  acres  and  one   hundred  and  twenty-nine  perches  ;    the 
plaintiff,  who  stands  in  no  better  situation  than  James  Blew,  cannot 
recover.     And  if  the  jury  believe  that  James  Blew  disclaimed  or 
concealed  his  title  in  any  other  manner  at  the  time  Crosby  and  Levi 
called  upon  him  in  1829,  for  the  purpose  of  ascertaining  whether 
the  heirs  of  John  Blew  claimed  title  to  the  improvement,  ne  is  now 
estopped  from  setting  up  any  title  he  then  may  have  held.     The 
plaintiff,  under  the  evidence,  stands  in  his  shoes  and  he  cannot 
recover. 

6.  If  James  Blew  did  purchase  the  improvement  land  in  1818, 
and  neither  himself  nor  Anthony  F.  Miller  claiming  under  him, 
took  any  step  to  perfect  the  improvement  right,  and  during  all 
that  time  suffered  Levi  Blew  and  those  claiming  under  him  to  be 
in  the  possession,  and  in  1825  or  '6  Levi  had  a  survey  made  cir- 
cumscribing the  improvement  lands,  excluding  the  land  in  ques- 
tion, and  the  title  to  that  improvement  was  afterwards  perfected 
under    Levi   Blew's    improvement   by  official  survey  and   patent 
from  the  Commonwealth  in  1829,  and  still  excluding   the    land 
in  question — the  plaintiff   cannot  now  extend  the  boundaries   of 
that  improvement-right  beyond  the  boundaries  of  the  patent  thus 
obtained. 

7.  The  Cressons  are  bona  fide  purchasers  of  a  good  and  legal 
title  upon  the  face  of  it,  for  a  valuable  consideration,  and  are  not 
affected  by  any  secret  agreements  or  acts,  of  which  they  had  no 
notice. 

8.  If  the  jury  believe  that  James  Blew,  under  whom  the  plain- 
tiff claims  to  hold,  was  not  in  the  possession  of  the  improvement 
for  a  period  of  seven  years  before  the  25th  of  January  1830,  the 
time  of  the  purchase  by  the  Cressons  under  the  patent  from  John 
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Schall   and  *Thomas  S.  Ridgway,  it  is  an  abandonment  in   .  *oco 
law  of  his  right  under  the  improvement — more  especially  as   ^ 
it  does  not  appear  under  the  evidence  that  the  plaintiff  has  ever 
been  in  the  possession  of  any  part  of  the  improvement  on  the  land 
in  question. 

The  court  charged  in  substance  as  follows  : 

"  It  appears  from  the  evidence,  that  old  John  Blew  bought  a 
large  tract  of  land  from  a  man  by  the  name  of  Moyer,  as  early 
as  the  year  1804 ;  that  when  he  came  to  have  his  purchase  laid 
off  by  survey,  a  part  of  the  land  was  supposed  to  be  claimed  by 
another  right,  and  that  part  was  thrown  out  of  his  survey.  The 
person  who  made  the  survey  at  this  time,  told  old  John  Blew  and 
his  sons,  that  this  part  might  possibly  be  held  by  improvement,  and 
expressed  a  doubt  as  to  the  validity  of  the  right  by  which  it  was 
claimed.  The  land  thus  thrown  out,  was  north  of  what  has  been 
called  the  mortgage  line,  and  which  has  been  so  often  pointed  out 
to  you  on  the  plots  exhibited.  The  sons  of  old  John  Blew  did  go 
on  this  strip,  then  thrown  out  of  his  close  by  their  father,  to  hold 
the  same  by  improvement ;  this  is  proved  by  Michael  and  Levi 
Blew,  if  you  think  them  entitled  to  belief.  That  they  did  go  on 
the  land  is  testified  to  by  others.  Levi  commenced  an  improve- 
ment on  the  east  end,  Michael  in  the  middle,  and  young  John 
Blew  on  the  west  end.  The  old  man,  it  is  stated  by  the  witnesses, 
was  moved  on  Levi's  improvement,  in  the  year  1806,  where  he  died 
the  next  year.  Old  John  Blew  had,  in  his  lifetime,  conveyed  to 
his  sons  Michael  and  Levi,  the  land  he  had  purchased  of  Moyer ; 
from  this  time  Michael  and  Levi  claimed  all  the  land,  as  well 
•*hat  claimed  by  purchase  from  Moyer,  as  the  strip  on  the  north 
of  it  claimed  by  improvement.  It  turned  out  that  Moyer  had 
no  right  to  the  land  he  sold  to  old  John  Blew  ;  this  is  a  point 
agreed  upon  by  both  parties.  In  or  about  the  year  1810,  James 
Blew  agreed  with  his  brothers  Michael  and  Levi  to  build  a  saw- 
mill on  the  land.  He  was  to  build  the  mill  and  pay  $100,  and 
was  to  have  the  one-third  of  the  land,  and  to  receive  one-third 
of  the  profits  of  the  sawmill ;  James  testifies  that  he  did  build 
the  sawmill  and  pay  the  $100,  but  that  he  did  not  receive  the 
one-third  of  the  profits.  Other  witnesses  testify  to  the  fact  that 
the  sawmill  was  built  by  James.  About  this  time,  it  is  testified, 
that  Michael  and  Levi  became  indebted  to  a  man  named  Price, 
in  the  sum  of  $500.  Price  wanted  the  money,  which  they  were 
unable  to  pay.  Price  agreed  to  give  time  to  them,  if  they  would 
give  him  security  for  the  debt.  They  prevailed  on  James  to 
go  their  security,  and  agreed  to  give  him  ail  their  land  if  he 
had  the  debt  to  pay.  James  testifies  that  he  had  to  pay  the 
debt.  Levi  also  testifies  that  James  did  pay  the  debt.  Some 
short  time  after  this.  Michael  and  Levi  sold  the  land  to  one 
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Hughes.     The  sale    purported    to  be  a  sale  of  all    their   lands. 
Hughes    paid    them    $400.       Hughes    became    doubtful    of    the 
*9541   *t't^e>  and  the  contract,  by  consent  of  all,  was  rescinded. 
'   Michael  and    Levi  agreed    to  repay  to  Hughes  the  $400 
which  he  had   paid  them.     They   gave  John  Adams  as  bail  for 
its  payment.     Suit  was  afterwards  brought  against  the  three  for 
this  money  to  December  Term  1817,  in  favor  of  Hughes ;  and 
judgment  was  obtained  against  all  the  defendants,  by  default,  on 
the  19th  of  February  1818.     A  fi.  fa.  was  issued  on  this  judg- 
ment, for  a  debt  of  $410.     A  levy  was  made  on  the   land,  but 
it  was  not  described   in    the  levy;    an  inquisition  was    held    on 
the    land,  in    which    there   is    a   description.     The   land    is  de- 
scribed as  adjoining  Klouser's,  and  also  calls  for  the  land  shown 
by  the    plots  exhibited  to  adjoin    this   land    on    the  east.     The 
land  thus  levied  on  was  sold    on  a  venditioni  exponas  to  James 
Blew,  for  $70.50,  and  the  sheriff  executed  and  delivered  to  him 
a  deed  for   the   land   as  described  in  the  inquisition,  dated    the 
26th  of  October  1818.     Levi  states    that   he  was  living  on  the 
land  at  the  time  of  this  sale.     Some  of  the  witnesses  testify  that 
the  improvement  of  Levi  has  always  been  occupied  from  the  time 
he  commenced  it  until  the  present  time ;  that  some  one  always 
resided  on  it ;  this  is  a  fact,  of  which  you  will  judge  for  yourselves 
from   the  evidence.     The  question  now  is  presented,  how  much 
land,  and  what  land  did  James  buy  at  this  sheriff's  sale?     Did  he 
buy  the  improvement  of  Levi  ?  or  did  he  buy  the  twelve  hundred 
acres  south  of  the  mortgage  line  ?     This  is  a  warmly  contested 
point ;  it  is  a  point  of  much  importance  in  the  decision  of  the 
cause,  and   therefore,   the  •  court   brings   it  very    particularly    to 
your  notice,  as  worthy  of  your  patient  and  careful  examination. 
Michael  testifies  that  all  the  land  was  sold  by  the  sheriff  to  James. 
He  was  party  and  ought  to  know  how  much  of  his  land  was  levied 
on  and  sold :  did  he  give  in  the  levy,  or  know  what  the  levy  was 
on  ?     Was  he  present  when  the  inquisition  was  held,  or  when  the 
sale  was  made  ?     If  he  was,  he  ought  to  know  ;  if  he  was  not, 
his  knowledge  would  not  be  so  full,  nor  would  it  be  entitled  to 
much  weight  with   you.     You  will   recollect  that  evidence  was 
given  that  Michael  had  left  the  country  in  the  fall  of  1817,  and 
that  he  did  net  return  until  after  the  sale.     If  you  believe  that 
was  the  fact,  what  Michael  has  said  on  this  point  would  not  be 
very  satisfactory.     It  would  go  to  show  that  he  did  not  know 
much  about  it.     You  will  then  take  into  consideration  all  the  tes- 
timony in  regard  to  the  time,  cause,  and  manner  in  which  he  left 
the  country,  and  from  this  make  your  decision  whether  he  did 
leave  the  country  before  the  levy  and  sale  or  not.     If  he  was 
not  in  the  country  at  the  time  of  the  ley  and   sale,   what   he 
has   testified   to   as  to   the  land  sold,   ought  not   to   have   any 
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weight.  James  testifies  that  he  bought  all  the  land;  and  that 
after  the  sale,  and  before  he  got  his  deed  from  the  sheriff,  he 
called  on  Levi,  who  was  then  residing  on  his  improvement,  and 
told  him  he  bought  all  the  land.  Levi  testified  that  he  never 
heard  of  James  claiming  his  improvement  until  he  was  about 
to  sell  to  Crosby  in  1829.  This  would  contradict  James  very 
*directly.  Which  of  the  two  do  you  believe?  What  r*oc~ 
credit  is  due  to  the  witnesses,  is  for  you  to  determine,  ^ 
and  not  for  the  court.  You  have  seen  these  two  witnesses,  and 
heard  what  they  have  said,  and  where  they  do  not  agree,  you 
must  decide  between  them,  and  say  which  of  them  you  will  believe. 
The  sheriff's  deed  you  will  have  out  with  you ;  it  calls  for  twelve 
hundred  acres ;  the  lands  are  not  described  in  it  by  courses  and 
distances.  It  calls  for  lands  of  Klouser ;  this  land  is  some  dis- 
tance north  of  the  mortgage  line.  The  plaintiff  contends  that  this 
deed  is  for  the  improvement  as  well  as  for  the  land  claimed  by  the 
purchase  from  Moyer.  The  defendants  contend  that  the  deed  is 
not  for  the  improvement,  and  that  it  covers  no  land  north  of  the 
mortgage  line.  Which  of  the  parties  is  right  as  to  the  fact,  you 
must  decide  from  the  evidence ;  what  land  was  levied  on  and  sold, 
whether  it  was  the  land  south  of  the  mortgage  line  only,  or  whether 
it  embraced  also  the  improvement  north  of  it — in  the  consideration 
of  which  you  will  consider  the  description  in  the  inquisition  and 
deed,  aided  by  the  testimony  given  by  each  party  on  this  point. 
No  land  but  that  levied  on  could  be  sold,  so  that  the  only  difficulty 
is  as  to  what  was  thus  levied  on  and  sold.  This  fact  the  court 
must  entirely  leave  to  you.  The  next  point  worthy  of  your  con- 
sideration is  this:  If  the  land  was  sold  to  James  by  the  sheriff, 
has  he  kept  up  his  improvement  and  residence  on  the  land  since 
his  purchase  as  the  law  requires?  This  is  a  point  about  which 
much  has  been  said.  What  then  are  the  facts  in  regard  to  it  ? 
Levi,  it  appears,  was  living  on  the  land  at  the  time  of  the  sale. 
He  was  a  defendant  in  the  proceeding.  The  land  was  sold  as  his 
property  and  that  of  Michael.  Levi  lived  on  the  land  until  1824  ; 
he  then  leased  the  land  to  Hummel  for  five  years ;  Hummel  went 
on  the  land,  and  remained  there  two  or  three  years,  and  then 
transferred  his  lease  to  one  John  Miller.  Miller  remained  on  the 
land  until  the  lease  expired — this  was  in  1829.  Miller  then  took 
a  lease  for  one  year  from  Crosby,  and  then  another  year  from 
Brooks.  This  would  bring  it  up  to  1831.  Was  Levi,  after  the 
sale  the  tenant  of  James  ?  Did  he  hold  his  possession  under 
James's  right  ?  Did  he  thus  connect  his  possession  with  the  right 
of  James  ?  If  he  did,  then  the  testimony,  if  you  believe  it,  would 
prove  his  residence  up  to  the  spring  of  1829,  by  his  tenant.  You 
will  recollect  that  Levi  testifies  that  he  never  heard  that  James 
claimed  his  improvement  until  1829.  If  you  believe  this,  it  would 
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tend  to  prove,  and  would  prove,  that  he  did  not  hold  possession 
under  James ;  for  it  is  not  probable  that  he  held  under  James, 
if  he  had  never  heard  of,  his  claim  to  the  land ;  he  would  not  hold 
under  a  right  if  he  had  no  knowledge. 

You  will  also  recollect,  that  James  testifies  that  he  called  on 
Levi  immediately  after  the  sheriff's  sale,  and  told  him  he  had 
bought  it;  that  when  he  heard  that  Levi  had  left  the  land,  he  took 
his  brother  Isaac,  and  went  to  Levi,  and  told  him  that  he  had  heard 
that  he  had  left  the  land ;  that  Levi  told  him  it  was  all  right ;  that 
*2f>61  ^e  ^a^  Pu^  Hummel  *on  for  him  ;  that  he  then  went  to 
'  Hummel  and  told  him  the  land  was  his.  You  will  also 
recollect  the  testimony  jpf  Barnhart,  and  of  James  taking  clover 
seed  to  Levi  to  be  sown  on  the  'land.  Levi  also  states,  that  after 
he  had  left  the  land  in  1824,  that  he  saw  James,  and  that  James  said 
he  had  heard  that  he  had  left  the  land,  and  that  he  was  afraid  he 
would  lose  it.  Was  Levi  the  tenant  of  James,  and  did  he  put 
Hummel  on  the  land  for  James  ?  If  he  was  the  tenant  of  James, 
and  put  Hummel  on  for  him,  then  the  residence  would  be  for  his 
use  and  benefit,  and  under  his  right.  If  Levi  was  not  the  tenant 
of  James,  and  did  not  put  Hummel  on  for  him,  and  did  not  hold 
for  or  under  him,  and  had  never  heard  of  his  claim  or  right,  then 
James  would  have  failed  to  keep  up  his  residence  according  to 
the  requirements  of  the  law ;  and  this  would  be  fatal  to  the 
plaintiff's  recovering  in  this  suit.  There  is  another  point  of 
importance  connected  with  this ;  and  this  is,  how  m&ch  and  what 
land  did  Levi  claim  by  his  improvement  ?  Levi  states,  that  he 
never  claimed  by  improvement  south  of  the  mortgage  line ;  that 
in  1820  he  threw  off  all  he  had  in  possession  south  of  the  mortgage 
line,  to  avoid  the  payment  of  taxes  ;  that  in  1825  he  had  his  sur- 
vey made,  and  did  not  go  further  east  than  to  the  Schall  survey. 
If  Levi  never  did  claim  south  of  the  mortgage  line  by  his  improve- 
ment, then  the  plaintiff  could  not  recover  any  land  on  this  improve- 
ment south  of  this  line,  in  this  suit.  Michael  testifies,  that  when 
they  found  out  that  Moyer's  right  was  not  good,  that  Levi  and  he 
then  went  on  to  hold  the  eight  hundred  acres  by  improvement, 
Levi  claiming  the  east  four  hundred  acres.  He  did  not  state  when 
it  was,  but  you  will  say,  whether  it  was  not  before  the  levy  and  sale, 
for  it  is  agreed  on  all  sides,  that  Michael  did  not  remain  on  the 
land  after  the  sale.  If  the  Moyer  right  was  not  good,  and  thia 
land  was  vacant,  they  might  go  on  to  hold  it  by  improvement. 
But  did  they  do  this  ?  This  is  a  fact  for  you ;  you  will  decide 
it.  Which  of  those  two  witnesses  do  you  believe  on  this  point  ? 
If  Levi  was  the  tenant  of  James,  and  as  such  holding  posses- 
sion under  him,  he  could  not  throw  off  any  of  the  land  that  he 
was  then  in  possession  of  as  his  tenant,  without  the  knowledge  or 
consent  or  acquiescence  of  James,  as  a  tenant  eannot  thus  dis- 
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pose  of  the  rights  of  his  landlord.  If  he  was  not  the  tenant  of 
James,  then  he  might  limit  his  possession  and  claim  to  any  quan- 
tity and  part  of  the  land  he  thought  proper.  Then  you  will 
determine  the  fact  of  residence  and  possession — whose  was  the 
possession — what  kind  of  possession  was  it — how  was  it  continued 
from  time  to  time,  and  for  whose,  and  on  what  land  ? — are  all 
facts  which  the  court  leaves  you  to,  decide.  To  constitute  a 
good  improvement  in  point  of  law,  the  settlement  must  be  actual 
— there  must  be  an  actual  personal  residence  on  the  land,  and  this 
actual  personal  residence  must  be  kept  up  from  time  to  tinae  with  a 
manifest  intention  to  make  it  a  place  of  abode.  If  Levi  was  not 
the  tenant  of  James,  and  James  was  not  in  possession  of  the  land 
from  1818  until  1831,  either  hitnself  or  by  his  tenant,  then 
*his  right  would  in  law  be  abandoned  and  lost,  and  the  plain-  i-*.}^ 
tiff  could  in  that  case  not  recover  in  this  action.  What  the  "- 
possession  was,  and  under  whom,  you  will  decide.  Another  ques- 
tion is,  did  James  in  1829  disclaim  all  right  to  this  land,  or  to 
Levi's  improvement  ?  This  is  also  an  important  question,  and 
requires  your  careful  examination.  Levi  states,  that  upon  his 
agreement  to  sell  to  Crosby,  and  before  he  had  made  title,  he,  with 
Crosby,  called  on  James  and  told  him  of  the  agreement  to  sell  ; 
that  James  then  said  that  the  improvement  belonged  to  Levi ;  that 
the  rest  had  all  left  it ;  that  Levi  had  stuck  to  it ;  that  it  belonged 
to  him.  and  the  rest  of  the  heirs  of  John  Blew  had  no  claim  to  it. 
James  testifies,  that  when  Levi  and  Crosby  called  on  him  in  1829, 
he  told  them  it  did  not  belong  either  to  Levi,  or  the  heirs  of  John 
Blew  ;  that  it  had  belonged  to  Levi  and  Michael,  but  had  been  sold 
from  them  by  the  sheriff,  and  he  had  bought  it ;  and  that  it  was 
his.  Here  again  you  have  a  direct  contradiction.  Which  of  the 
two  is  worthy  of  belief?  If  you  believe  Levi,  it  would  amount 
to  a  full  disclaimer,  and  would  bar  the  right  of  James,  and  all 
claiming  th.e  land  from  him  by  subsequent  grant,  and  the  plaintiff 
could  not  recover.  It  is  not  for  the  court  to  say  which  of  the  two 
you  will  or  ought  to  believe  ;  that  is  your  duty,  and  as  such  is  left 
to  you.  You  also  have  in  evidence  on  this  point,  the  paper  dated 
the  llth  of  May  1829,  purporting  to  be  signed  by  James,  his 
mother,  and  Andrew.  Is  the  name  of  James,  which  is  placed  to 
this  paper,  his  own  handwriting  ?  It  is  not  pretended  that  it  was 
signed  by  any  other  by  his  authority  or  direction  ;  it  is  insisted 
upon,  that  it  is  his  own  handwriting.  Esquire  Ileber  testifies  that 
the  body  of  the  paper  was  written  by  him  ;  that  he  signed  his  own 
name  to  it,  but  that  he  does  not  recollect  that  James  was  before 
him.  He  states  that  the  name  of  James  Blew  is  in  the  handwriting 
of  James  Blew.  James  testifies  that  he  has  no  recollection  of  sign- 
ing it ;  that  it  looks  like  his  handwriting ;  that  it  is  a  little 
smoother  and  lighter  than  his ;  that  he  could  not  say  it  was  not  his, 
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but  for  the  fact,  that  at  the  time  of  its  date  he  was  resisting  the 
claim  of  Crosby,  and  directing  his  tenant  to  keep  him  off  the  land, 
which  he  did.  James  also  testifies,  that  when  he  was  examined  on 
the  former  trial,  he  did  not  say  that  he  had  made  an  affidavit  before 
Esquire  Reber ;  that  what  he  did  state  was,  that  they  wanted  him 
to  do  it,  but  that  he  had  not  done  it.  In  this  he  is  contradicted 
by  both  Mr.  Loeser  and  Mr.  Bannan  ;  they  testify,  that  on  the 
former  trial  James  did  say  that  he  had  made  an  affidavit  before 
Esquire  Reber.  They  have  produced  their  notes  of  his  testimony 
as  then  taken,  and  it  is  there  written  down  as  they  have  now  sworn. 
This  is  certainly  strong  testimony.  James  now  insists,  that  they 
misunderstood  him.  If  James  did  state  as  Mr.  Loeser  and  Mr. 
Bannan  have  sworn,  it  would  contradict  him  so  directly,  and  that 
too  on  a  point  so  material,  that  but  little  reliance  could  be  placed 
on  his  testimony.  But  still  the  fact,  did  he  so  testify,  is  left  for 
*O«;Q-|  y°u  *°  decide.  *If  he  was  misunderstood,  and  you  are  satis- 
'  fied  of  that  fact,  it  ought  not  to  detract  from  his  Credit.  We 
have  his  testimony  ;  will  the  testimony  in  regard  to  this  part  of  the 
case  be  believed  ?  It  is  for  you  to  say  whether  you  believe  James 
Blew,  or  whether  you  believe  the  other  witnesses.  In  weighing 
James  Blew's  testimony,  you  will  take  into  consideration  the  con- 
tradiction as  proved  by  Ridgway,  Loeser  and  Bannan,  as  to  what 
he  means  took  place  in  their  presence.  This  is  important.  You 
will  recollect — the  court  need  not  repeat  it — he  swears  positively 
that  it  did  take  placa;  they  swear  as  positively  that  no  such  con- 
versation did  ever  ta&  place.  Andrews  states  that  on  one  of  the 
occasions  he  was  present,  and  states  the  same  that  James  does. 
Then  do  you  believe  James  and  Andrew,  or  do  you  believe  the 
other  witnesses  ?  One  or  the  other  of  the  two  sets  must  be  grossly 
mistaken,  to  say  the  least  of  it.  You  have  seen  and  heard  the  wit- 
nesses, and  you  will  be  able  to  say  which  of  them  are  witnesses  of 
truth.  You  will,  in  weighing  the  testimony  of  each  witness,  take 
into  consideration  the  contradictions  as  proved  against  him.  This 
will  apply  to  each  witness  that  is  contradicted.  If  a  witness  is 
proved  to  have  been  false  in  a  material  point,  and  you  are  satisfied 
that  the  falsehood  was  wilful,  then  no  reliance  should  be  placed  on  his 
testimony,  when  it  stands  alone  and  unsupported.  No  fact  should 
be  taken  as  proved  by  the  testimony  of  such  a  witness,  unless  it  is 
corroborated  or  supported  by  other  proof,  either  direct  or  circum- 
stantial. You  will  then  decide  the  facts.  In  doing  this,  you  must 
determine  which  of  the  witnesses  is  entitled  to  credit.  There  is 
much  contradiction — you  will  reconcile  it  if  you  can.  If  you  can- 
not reconcile  it,  then  you  must  determine  which  is  worthy  of  belief, 
and  which  not.  This  is  so  peculiarly  your  duty,  that  the  court  for- 
bears giving  any  opinion,  or  even  intimation  in  regard  to  it.  If 
the  land  in  dispute  was  vacant  at  the  time  Schall  took  out  his  war- 
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rant,  then  the  plaintiff  cannot  recover.  You  must  be  satisfied  from 
the  evidence,  that  the  land  in  dispute  was  held  by  the  improvement 
of  Levi ;  that  it  was  levied  on  and  sold  by  the  sheriff  to  James ; 
and  that  he  kept  up  the  improvement  by  residence  on  the  land ; 
otherwise  the  plaintiff  cannot  recover ;  for  if  you  find  any  one  of 
these  points  against  the  plaintiff,  it  would  be  fatal  to  his  rights,  and 
he  could  not  recover. 

Before  answering  the  defendant's  points,  we  will  draw  your  atten- 
tion to  the  warrants  and  patents  in  relation  to  which  we  are  requested 
to  charge  you. 

The  defendants  have  given  in  evidence, 

1st.  A  warrant  to  John  Schall  for  one  hundred  and  twenty 
acres,  dated  the  4th  of  August  1824,  as  for  vacant  land.  A 
survey  on  this  warrant  of  195  acres,  dated  the  9th  of  September 
1824. 

Patent  for  the  same,  dated  7th  of  April  1825.  Deed  from  Schall 
*and  wife  to  the  Cressons  for  the  same  land,  dated  the  1st  r^nca 
of  December  1828,  for  $1656. 

2d.  The  application  of  Crosby  on  Levi  Blew's  improvement, 
dated  the  4th  of  March  1829.  Warrant  for  the  same  dated  the  7th 
of  March  1829,  for  one  hundred  and  eighty  acres.  Survey  dated 
the  14th  of  May  1829,  of  fifty-two  acres  and  one  hundred  and 
twenty-nine  perches. 

Deed  of  Levi  Blew  and  wife  to  Neal  Crosby,  dated  the  26th  of 
March  1829,  for  one  hundred  and  eighty  acres.  Deed,  Crosby  to 
Schall  and  Ridgway,  dated  the  12th  of  May  1829. 

Patent  to  Schall  and  Ridgway,  15th  of  June  1829. 

Deed,  Schall  and  Ridgway  to  the  Cressons,  for  three-fourths  of 
the  land,  dated  the  26th  of  June  1830,  for  $1680. 

Deed  from  Schall  and  Ridgway  to  Aaron  Eberly,  for  one-fourth 
of  the  land,  dated  the  25th  of  January  1830,  for  $560. 

3d.  The  plaintiff's  warrant  is  dated  April  25th  1835,  and  is  for 
four  hundred  acres. 

Answer  to  the  defendants.  1st  point : — If  Levi  Blew,  at  the  time 
he  had  his  southern  line  made  in  1820,  and  his  survey  in  1825, 
and  at  the  time  of  his  sale  to  Crosby,  was  the  owner  of  the  improve- 
ment made  by  him,  then  no  second  warrant  could  legally  be  granted 
for  the  land  granted  by  the  warrant  given  in  evidence  by  the 
defendants,  nor  could  any  other  warrant  be  legally  granted  on  the 
improvement  of  Levi  Blew  ;  and  in  that  case  the  plaintiff's  warrant 
would  be  void.  But  if  the  improvement  of  Levi  Blew  was  on  and 
for  four  hundred  acres,  and  the  land  granted  to  the  plaintiff  by  his 
warrant,  and  that  improvement  and  the  land  claimed  thereby  was 
sold  to  James  Blew  by  the  sheriff;  and  James  Blew  kept  up  the 
settlement  and  residence  on  the  land ;  and  if  Levi  was  a  tenant 
after  the  sheriff's  sale,  up  to  the  time  he  left  the  land,  and  put 
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Hummel  on  ;  and  if  he  put  Hummel  on  the  land  for  James,  the 
warrant  granted  on  the  application  of  Crosby  for  Lcvi's  improve- 
ment, and  survey  thereon  of  fifty-two  acres  and  one  hundred  and 
twenty-nine  perches,  would  not  prevent  the  plaintiff  from  taking 
out  a  warrant  on  this  improvement  for  the  four  hundred  acres 
claimed  by  the  improvement;  and  in  that  case  his  warrant  would 
not  be  void. 

If  the  plaintiff  could  not  take  out  his  warrant  on  his  improve- 
ment, how  could  he  get  his  title  for  the  land  not  granted  by  the 
Crosby  warrant  ?  That  warrant  covered  the  land  on  which  Levi 
resided — when  this  was  cut  off,  no  residence  had  been  made  on  the 
residue.  If  he  was  obliged  to  take  up  the  land  as  vacant,  that 
would  oblige  him  to  abandon  his  improvement,  and  his  right  would 
then  take  precedence  but  from  the  time  he  would  make  this  appli- 
cation, which  would  be  unjust,  as  he  might  thus  lose  his  right  to 
the  land.  If  the  plaintiff  has  the  right  to  the  land,  the  warrant 
and  patent,  on  the  application  of  Crosby,  would  be  for  his  use, 
*2fi01  kut  ^s  trust  would  not  *be  beyond  the  fifty-two  acres  one 
-•  hundred  and  twenty-nine  perches  surveyed  and  patented ; 
BO  that  to  recover  the  rest  of  the  land  he  might  take  out  a  war- 
rant on  the  improvement  for  the  whole  of  the  four  hundred  acres, 
and  in  this  case  the  warrant  of  the  plaintiff  would  not  be  void. 

Answer  to  the  second  point.  On  what  land  the  improvement 
by  virtue  of  which  the  plaintiff  claims  title  was  made,  is  a  fact  for 
the  jury  to  determine.  The  plaintiff  might  locate  his  warrant  by 
survey  on  vacant  land,  without  attaching  it  to  all  the  adjoiners 
called  for  on  it.  But  if  the  jury  believes*that  Levi's  improvement 
was  bounded  on  the  south,  east,  and  north  by  official  surveys  well 
marked  on  the  ground,  and  that  those  lines  were  claimed  to  by 
him  before  and  up  to  the  sheriff's  sale  to  James  as  his  boundary, 
and  also  by  James  after  his  purchase  ;  and  that  the  plaintiff's  war- 
rant calls  for  the  same  land,  on  which  the  improvement  was  made, 
and  this  suit  was  brought  to  recover  land  which  was  claimed  by 
the  improvement  and  on  which  it  was  made,  then  the  plaintiff  can 
recover  without  a  survey  made  on  the  ground,  although  there 
might  be  other  vacant  land  there  on  which  he  might  locate  his  war- 
rant, without  interfering  with  any  part  of  the  land  in  question  in 
this  suit. 

We  answer  to  the  third  point,  as  requested  therein. 

Answer  to  the  fourth  point.  The  patent  for  the  Levi  Blew 
improvement,  and  for  the  land  now  in  question  having  issued,  and 
the  titles  from  the  patentees  to  the  Cressons  having  been  recorded 
prior  to  the  date  of  the  plaintiff's  warrant  in  1835,  would  be  notice 
to  him  for  their  existence.  But  whether  the  plaintiff  acquired 
title  to  the  land  in  question  under  his  warrant,  depends  upon 
whether  an  improvement  was  made  on  the  land  in  question  prior 
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to  the  defendant's  warrant  for  it,  and  whether  the  plaintiff  has 
shown  himself  to  be  the  owner  of  that  improvement,  and  whether 
on  his  part  and  those  under  whom  he  claims,  such  actual  residence 
on  the  land,  as  is  required  by  law,  was  made  and  continued  from 
time  to  time,  as  we  have  stated  to  you  in  another  part  of  our 
charge. 

Answer  to  the  fifth  point.     The  court  charge  the  jury  as  re- 
quested in  this  point. 

Answer  to  the  sixth  point.  If  James  Blew  did  purchase  the 
improvement  land  in  1818,  and  neither  himself  nor  Anthony  F. 
Miller  took  any  steps  to  perfect  the  improvement  right,  and  during 
all  that  time  suffered  Levi  Blew  and  those  claiming  under  him  to 
be  in  possession,  and  in  1825  or  1826  Levi  had  a  survey  made 
circumscribing  the  improvement  lands,  excluding  the  land  in  ques- 
tion, and  the  title  to  that  improvement  was  afterwards  perfected 
under  Levi's  improvement,  by  official  survey  and  patent  from  the 
Commonwealth  in  1829,  still  excluding  the  land  in  question,  the 
plaintiff  could  not  now  extend  the  boundaries  of  that  improvement 
beyond  the  boundaries  of  the  patent  so  obtained.  But  the  question 
recurs,  did  James  take  steps  to  perfect  the  improvement  if  he  did 
buy  it?  Was  Levi  his  *tenant?  Did  Levi  put  Hummel  r*na-i 
on  the  land  as  the  tenant  of  James  ?  for  if  Levi  was  the  *- 
tenant  of  James,  and  in  possession  of  the  land  under  him,  he 
could  not  sell  the  land  nor  any  part  of  it,  nor  could  he  throw 
any  part  of  it  off  so  as  to  affect  the  right  of  James,  unless  James 
did  assent  to,  or  acquiesce  in  such  sale,  or  throwing  out  part  of 
the  land,  or  concealed  or  disclaimed  his  right  to  it.  How  the 
facts  are  in  regard  to  these  matters  is  for  you  to  decide  from  the 
evidence. 

Answer  to  the  seventh  point.  The  Cressons  claim  under  an 
original  title ;  by  that  title  they  had  notice  that  the  right  to  the 
land  was  as  vacant  land.  They  were  bound  to  know  whether  the 
land  was  vacant  or  improved  at  the  time  their  warrant  was  obtained. 
If  James  Blew  had  a  right  to  the  land  under1  the  sheriff's  sale,  by 
virtue  of  the  improvement  of  Levi  Blew,  that  right  could  not  be 
divested  by  the  officers  of  the  land  office  granting  a  warrant  and 
patent  to  Schall,  nor  would  it  being  sold  to  the  Cressons  for  a 
valuable  consideration,  vary  the  case ;  this  would  not  defeat  the 
improvement  right  of  James,  if  it  was  bona  fide  made  and  he  had 
not  been  guilty  of  negligence,  whereby  the  Cressons,  as  innocent 
purchasers  for  a  valuable  consideration,  had  been  injured  :  beyond 
this  the  Cressons  cannot  be  affected  by  any  secret  agreement  or  acts 
of  which  they  had  no  notice.  The  Cressons  would  not  be  affected 
by  the  verbal  agreement  between  James  and  his  brothers  about 
this  land,  from  the  proof  which  has  been  given. 

259 


261  SUPREME  COURT  [Dec.  Term, 

[Schall  v.  Miller.] 

Answer  to  the  eighth  point.  The  court  charge  as  requested  in 
this  point. 

The  defendant's  counsel  excepted  to  this  charge ;  and  the  jury 
having  found  for  the  plaintiff,  the  record  was  removed  to  this  court, 
and  the  following  errors  assigned : 

1.  The  court  erred  in  admitting  the  evidence  as  set  forth  in  the 
first  bill  of  exceptions. 

2.  The  court  erred  in  admitting  the  evidence  as  stated  in  the 
second  and  third  bills  of  exceptions. 

3.  The  court  erred  in  rejecting  the  evidence  as  set  forth  in  the 
fourth  and  fifth  bills  of  exceptions. 

4.  The  court  erred  in  rejecting  the  evidence  as  set  forth  in  the 
sixth  bill  of  exceptions. 

i$  5.  The  court  erred  in  their  answer  to  the  first  point  submitted 
by  the  counsel  of  the  defendant  below. 

6.  The  court  erred  in  their  answer  to  the  second  point  sub- 
*ofi9i  mitted  *by  the  counsel  of   the  defendants  below,  and  in 

"     •"  submitting  to  the  jury  facts  of  which  there  was  no  evi- 
dence. 

7.  The  court  erred  in  their  answer  to  the  fourth  point  submitted 
by  the  counsel  of  the  defendants  below. 

8.  The  court  erred  in  their  answer  to  the  sixth  point  submitted 
by  the  counsel  for  the  defendants  below. 

9.  The  court  erred  in  their  answer  to  the  seventh  point  submitted 
by  the  counsel  for  the  defendants  below. 

10.  The  answer  of  the  court  to  the  eighth  point  submitted  by 
the  counsel  of  the  defendants  below,  is  at  variance  with  the  body  of 
the  charge. 

11.  The  court  erred  in  charging  the  jury,  that  the  improvement 
upon  the  land  could  be  kept  up  by  Levi  Blew  and  those  who  were 
in  possession  under  him,  for  the  benefit  of  James  Blew ;  and  that 
James  Blew  and  the  present  plaintiff  are  not  affected  by  the  acts  of 
Levi  Blew,  while  in  possession,  in  circumscribing  the  claim  under 
the  improvement  right. 

Mr.  W.  B.  Heed  and  Mr.  Mallery,  for  the  plaintiffs  in  error, 
cited  Robinson  v.  Justice,  2  P.  &  W.  19 ;  Cresson  v.  Miller,  2 
Watts  279;  Richardson  v.  Stewart,  4  Binn.  198;  Drinker  v. 
Hunter,  2  Yeates  129 ;  Acre  ».  Lauby,  3  P.  &  W.  305  ;  2  Smith's 
Laws  103-4. 

Mr.  Hoffman  and  Mr.  Qreenougli  (with  whom  was  Mr.  Davis). 

for  the  defendant  in  error,  cited  Blair  v.  McKee,  6  S.  &  R.  189 ; 

Overfield  v.  Christie,  7  Id.  173 ;  Muckle  v.  Lucas,  10  Id.  293 ; 

Barton  v.  Glasgow,  12  Id.  149.  153;    Cooper's  Lessee  v.  Gal- 
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braith,    (MS.) ;    Swartz   v.   Moore,   5  S.   &  R.   257 ;   Moore  v. 
Buchanan,  10  Id.  275;  Welsh  v.  Crawford,  14  Id.  440. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — The  charge  of  the  President  of  the  Common  Pleas 
states  the  facts  and  the  points  on  which  his  opinion  turns,  so 
fully  and  distinctly,  that  I  prefer  that  this  shall  be  given  as  the 
statement  of  the  case,  to  going  through  the  labor  of  again  stating 
it.  It  is  true  that  every  minute  particle  of  testimony  is  not 
given  by  the  judge,  but  the  plaintiff  in  error  is  not  injured  by  any 
omission. 

I  will  then  proceed  to  notice  the  bills  of  exceptions  to  testi- 
mony. 

The  plaintiff  below  deduced  his  title  through  a  sheriff's  sale  by 
*which  the  land  in  question  was  sold  as  the  property  of  r^nco 
Levi  Blew  and  Michael  Blew  ;  and  offered  in  evidence  the  *- 
record  of  a  judgment  at  the  suit  of  John  Hughes  against  Levi 
Blew,  Michael  Blew  and  John  Adams,  in  which  suit  the  execution 
issued  on  which  the  sale  was  made.  This  was  objected  to  as  being 
a  suit  between  other  parties.  Now  this  matter  has  been  so  often 
decided  that  it  ought  to  be  at  rest — indeed  it  was  not  urged  here. 
A  sale  by  a  sheriff  is  a  well  known  mode  of  transferring  title ;  and 
as  the  whole  suit,  judgment  and  execution  from  the  authority  of 
the  sheriff  to  sell,  it  is  settled  that  they  must  be  produced ;  and 
this,  and  the  record  of  the  acknowledgment  of  the  deed  in  open 
court,  by  the  sheriff,  are  and  must  be  evidence  of  the  transfer  of 
the  title  of  the  defendant  in  the  judgment  to  the  purchaser ;  or  no 
purchaser  could  have  any  written  or  record  evidence  of  title  by 
the  sheriff's  sale.  It  concludes  nothing  as  to  the  matter  trying, 
except  that  the  title  which  was  once  in  Levi  and  Michael 
Blew,  was  transferred,  in  due  form  of  law,  to  the  purchaser  at  that 
sale. 

The  land  sold  was  described  as  bounded  by  several  persons 
named.  The  property  sold  was  held  by  improvement ;  and  several 
witnesses  proved  that  it  was  bounded  by  lands  held  by  the  persons 
called  for  as  adjoining.  The  warrants  and  surveys  of  some  of  the 
adjoining  lands,  and  the  survey  of  one  tract  under  seal  were  offered, 
not  as  showing  title  in  the  plaintiff  below,  but  as  showing  the  boun- 
daries ;  these  were  objected  to ;  but  were  admitted  for  the  purpose 
for  which  they  were  offered.  This  was  also  almost  waived  here, 
except  as  to  the  survey  on  which  no  warrant  was  shown.  Now  it 
was  not  necessary  to  show  any  of  the  warrants.  It  was  perfectly 
immaterial  whether  the  title  of  those  people  was  good  or  bad ;  it 
was  the  fact  that  the  land  in' question  adjoined  them,  which  was  to 
be  proved,  it  was  perfectly  immaterial  whether  the  adjoining  claim- 
ants held  by  good  and  perfect  titles,  or  by  defective  titles.  This 
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matter  was  considered  in  Vickroy  v.  Shelly,  14  S.  &  R.  372  ;  and 
Lambourne  v.  Hartswick,  13  Id.  113,  expressly  decides  this  mat- 
ter. The  deposition  of  Michael  Blew  had  been  taken  ;  objections 
were  made  to  parts  of  this,  and  some  rejected.  Of  the  part  ad- 
mitted, some  were  excepted  to,  viz.,  the  witness  had  been  describ- 
ing the  lands  held  by  himself  and  Levi,  before  the  sale,  and  was 
asked  whether  all  these  lands  or  what  part  of  them  was  sold  by  the 
sheriff.  The  witness  answered :  "  I  was  living  on  the  vacant  land, 
supposed  it  to  be  sold  and  moved  off.  I  understood  the  judgment 
of  John  Hughes  was  against  our  improved  lands,  and  was  sold  and 
did  not  reach  to  pay  it ;  and  also  part  or  the  whole  of  Adams's 
land  was  sold  for  the  balance.  I  understood  it  from  Levi  himself. 
After  the  sale  I  saw  James  ;  he  came  there.  The  way  I  understood 
was  that  James  had  bought  the  land.  I  moved  off,  and  in  two  or 
three  years  I  came  back  ;  Levi  was  then  on  the  land."  And 
*9fM-i  again,  "  I  was  living  at  Muncy  two  *or  three  years  after, 
J  and  Levi  and  Adams  came  to  my  house;  I  asked  him  about 
the  land ;  he  said  John  Hughes  had  sold  the  improved  land,  and 
James  Blew  had  bought  it,  and  part  of  the  Adams  tract  too,  and 
the  mortgagee  had  sold  the  mortgage  land,  and  so  it  was  all 
gone." 

The  objection  to  this  was  that  the  levy,  inquisition  and  sheriff's 
deed  would  show  this,  and  not  parol  evidence.  Now,  the  sheriff's 
deed  was  proved  to  be  lost,  and  the  levy  and  inquisition  were  after- 
wards given  in  evidence,  which  waived  this  objection.  The  levy, 
however,  was  very  indefinite ;  but  the  inquisition,  which  was  part 
of  the  return,  specified  the  boundaries  on  the  west,  north,  and  two 
on  the  east,  one  of  which  adjoined  the  land  in  dispute,  and  stated 
the  quantity  as  twelve  hundred  acres  more  or  less.  Now,  where 
the  levy  is  vague,  it  has  been  decided  that  parol  evidence  of  what 
was  said  and  understood  by  the  defendant  and  others  at  the  sale 
may  be  proved :  Moore  u.  Buchanan,  10  S.  &  R.  275,  and  Swarta 
v.  Moore,  5  Id.  257.  As  to  what  Levi  told  him,  it  was  abundantly 
in  proof  that  Levi  continued  on  the  land  until  1824;  whether  as 
James's  tenant  or  not,  was  disputed.  The  defendants  claimed  part 
of  the  land  in  dispute  under  a  deed  from  Levi,  dated  1829.  Now 
what  a  man  says  while  he  claims  to  be  owner,  or  admits  himself  to 
be  a  tenant,  and  is  living  on  the  land,  is  evidence.  In  another 
point  of  view :  There  had  been  a  former  trial  as  to  part  of  this 
land,  and  Levi  had  been  examined  and  was  called  by  the  defend- 
ants five  times  in  this  trial.  When  this  deposition  of  Michael  was 
taken,  it  was  for  the  purpose,  among  other  things,  of  giving  an  ac- 
count of  these  transactions  differing  from  Levi's  statement.  The 
plaintiff  knew  what  had  been  proved  by  Levi,  and  he  expected 
would  be  said  by  him  again  ;  and  the  deposition  was  composed  of 
all  he  could  say ;  it  must  be  put  in  one  deposition ;  not  possible 
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to  divide  it  as  Levi's  evidence  was  divided,  and  he  called  in  to 
swear  as  the  several  points  arose.  If  the  whole  of  Michael's  depo- 
sition had  not  been  read  at  once,  it  must  have  been  all  admitted  in 
an  after-stage  of  the  cause ;  but  it  all  went  to  strengthen  the  plain- 
tiff 's  title  in  chief,  and  there  was  no  error  in  admitting  it  then ;  or 
if  there  was  at  the  time,  as  to  Levi's  statements,  it  was  made  legal 
by  the  defendants'  afterwards  showing  that  they  claimed  under 
Levi  as  an  owner,  and  the  claimant  residing  on  the  land  at  the 
time  he  made  these  statements  to  Michael.  Testimony  is  frequently 
received  because  it  is  stated  that  it  will  appear  to  be  legal  and  per- 
tinent, by  what  may  come  out  in  the  case ;  and  if  what  is  stated 
to  be  the  facts,  which  will  make  it  legal,  are  proved  as  stated,  there 
is  no  error.  I  have  known  a  plaintiff  after  showing  his  own  title, 
proceed  to  show  that  the  defendant's  title  was  bad,  before  the  defend- 
ant had  opened  his  case,  or  given  any  evidence.  This  is  wrong  ;  and 
ought  to  be  discouraged.  But  it  was  considered  necessary  to  show 
the  extent  of  James's  purchase,  and  how  the  defendants,  whose  land 
was  sold,  understood  and  admitted  *it  to  be.  It  was  also  r*o^c 
supposed  to  be  necessary  to  prove  that  James  continued  and  *• 
kept  up  the  improvement.  The  declarations  pf  the  defendant  whose 
right  had  been  sold,  and  who  still  continued  on  the  land,  stating 
that  all  had  been  sold,  and  bought  by  James,  were,  together 
with  the  Act  of  Assembly,  for  obtaining  possession  by  the  pur- 
chaser at  sheriff  s  sale  by  three  months'  notice,  and  proceeding 
as  if  the  defendant  whose  land  was  sold,  was  his  tenant;  these 
declarations,  I  say,  were  evidence  to  go  to  the  jury  to  prove 
the  continuance  of  the  improvement  by  Levi,  who  acknowledged 
the  right  of  James,  and  who  was  liable  to  be  turned  out  by 
James,  on  three  months'  notice.  I  may  refer  to  this  subject 
again. 

The  next  bill  of  exceptions  has  been  argued  here  on  the  prin- 
ciples above  stated,  viz. :  was  it  evidence  in  the  case  as  it  stood 
when  the  evidence  was  offered,  or  was  it  evidence  on  the  whole 
of  the  case  as  it  now  appears  ?  On  the  whole  case,  it  is  an  im- 
portant question,  whether  Michael  lived  on  the  land  when  it  was 
sold  on  the  execution  at  the  suit  of  Hughes ;  at  least  so  it  was 
considered  by  the  Court  of  Common  Pleas  in  the  charge  to  the 
jury.  We  never  have  before  us  the  opening  of  the  counsel,  and 
we  can  only  conjecture  what  it  was,  from  what  is  proved,  or 
offered  to  be  proved. 

Some  witnesses  had  been  examined  to  prove  that  Michael  Blew 
had  removed  from  Schuyikill  county  in  the  fall  of  1817  ;  that  is, 
a  year  before  the  land  of  Levi  and  Michael  Blew  was  sold  to 
James  Blew  by  the  sheriff.  But  other  testimony  was  considered 
advisable,  and  Jacob  Seitsinger  was  called,  who  testified  as  fol- 
lows: "I  signed  the  receipt  on  this  execution ;  the  second  of 
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November  1817,  is  the  date  of  the  execution.  David  Philips 
against  Michael  Blew.  It  appears  to  me,  that  Philips  had  gone 
after  Michael,  but  I  am  not  certain.  The  execution  is  in  the 
•writing  of  Esquire  Kribs."  The  receipt  was,  that  he,  Seitsinger, 
had  received  his  costs  on  that  execution,  but  did  not  state  from 
whom  he  had  received  them,  nor  the  amount  received,  nor  when : 
there  was  no  date  to  the  receipt.  The  defendants  then  offered  the 
execution,  of  date  of  the  2d  of  November  1817,  David  Philips 
against  Michael  Blew,  in  evidence,  having  proved  the  handwriting 
of  the  justice  who  signed  it.  This  was  objected  to,  and  rejected; 
and  this  is  the  fourth  bill  of  exceptions.  It  sometimes  occurs  that 
a  matter  is  offered  in  evidence,  of  which  it  is  not  possible  to  say 
what  it  may  tend  to  prove,  or  may  not  tend  to  prove ;  and  for  the 
admission  or  rejection  of  which,  a  proceeding  ought  not  to  be 
reversed.  The  record  of  the  suit  in  which  it  issued  was  not  pro- 
duced ;  there  was  no  endorsement  of  a  levy  on  it ;  no  return  to  the 
justice  on  it;  nothing  to  show  or  lead  to  a  conjecture  that  it  had 
been  ever  returned  to  the  justice  who  issued  it;  nothing  to  show 
that  Michael  Blew  was  not  found  by  the  constable  to  whom  it  was 
directed;  nor  to  show  that  Michael  Blew  did  not  pay  Seitsinger 
*2661  k>8  C08ts  5  and  a^ter  turning  it  carefully  in  my  *mind  I 
-"  cannot  say  it  proved,  or  tended  to  prove  anything  in  this 
case. 

The  next  offer  was  of  a  transcript  of  a  suit  of  Andrew  Kromraas 
against  Levi  Blew  and  Michael  Blew,  to  appear  on  the  24th  of 

January  1818,  before Kribs,  Esq.,  to  answer  a  demand  ot  debt, 

for  services  rendered  under  $100.  The  constable  returned  on  oath 
"  summons  served ;"  the  defendants  not  appearing  (summons  was 
only  served  on  Levi  Blew)  judgment  for  plaintiff  by  default  for 
$2.43.  On  the  31st  of  January,  execution  to  D.  C.  Seitsinger  (riot 
the  one  sworn  above).  "  Seitsinger  paid  debt  and  justice's  fees." 
This  is  a  full  statement  of  the  paper  offered,  except  the  certificate 
of  Justice  Henry  Stager,  that  it  is  a  full  and  true  copy  of  the  docket 
of  Justice  Kribs,  which  was  left  with  the  subscriber  when  Kribs 
went  to  the  legislature ;  this,  under  the  hand  and  seal  of  Henry 
Stager,  a  justice  of  the  peace.  The  same  objection  exists  as  to 
receiving  this  paper.  If  the  constable  had  returned  that  Michael 
Blew  was  not  to  be  found,  there  would  be  some  color  for  saying 
there  was  a  presumption  that  he  had  left  the  county ;  but  that  a 
summons  for  two  dollars  was  not  served  on  two  defendants,  was  no 
ground  for  a  presumption  of  his  having  left  the  county.  The  con- 
stable might  have  been  called  to  prove  why  it  was  not  served. 
Besides,  it  has  been  decided  by  this  court,  that  :i  transcript  under 
the  hand  and  seal  of  a  justice,  is  not  evidence,  except  in  the  cases 
and  for  the  purposes  in  which  it  is  directed  by  Act  of  Assembly. 

The  defendants  then  offered  to  show  that  David  Bright,  who  had 
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purchased  the  land,  or  some  of  it,  under  a  sale  made  on  a  mortgage 
given  by  old  John  Blew  on  the  land  sold  him  by  Moyers,  made  a 
deed  to  Moses  Jaques ;  that  that  deed  was  taken  from  Henry  Bets 
by  Anthony  F.  Miller,  the  plaintiff,  and  cancelled,  and  a  new  deed 
made  from  David  Bright  to  William  Bricker  and  Anthony  F.  Miller, 
dated  llth  February  1830 ;  and  to  show  that  Anthony  F.  Miller 
claimed  the  land  on  that  deed  before  he  bought  from  James  Blew. 
This  parol  proof  was  rightly  rejected :  because  if  the  plaintiff 
bought  a  defective  title,  and  afterwards  bought  a  good  title,  he  may 
recover  and  hold  on  such  good  title.  And  because  there  was  no 
notice  to  the  plaintiff  to  produce  these  deeds,  without  which  no 
parol  evidence  of  their  contents  could  be  given. 

After  the  testimony  was  closed,  the  defendants  submitted  certain 
points  of  law  on  which  they  requested  the  court  to  charge  the 
jury: 

"  1.  A  warrant,  survey  and  patent  having  been  issued  on  Levi 
Blew's  improvement,  no  second  warrant  could  legally  issue  on  the 
same  improvement  and  settlement  right,  and  therefore  the  warrant 
on  the  plaintiff  is  void."  To  this  the  court  said  :  "  If  Levi  Blew 
at  the  time  he  had  his  southern  line  made  in  1820,  and  his  survey 
in  1825,  and  at  the  time  of  his  sale  to  Crosby,  was  the  owner  of 
the  improvement  made  by  him,  then  no  second  warrant  could 
legally  *be  granted  for  the  land  covered  by  the  warrant  pogy 
given  in  evidence  by  the  defendants ;  nor  could  any  other  L 
warrant  be  legally  granted  on  the  improvement  of  Levi  Blew ;  and 
in  that  case  the  plaintiff's  warrant  would  be  void.  But  if  the 
improvement  of  Levi  Blew  was  on  and  for  four  hundred  acres,  and 
on  the  land  granted  to  the  plaintiff  by  his  warrant,  and  that  im- 
provement, and  the  land  claimed  thereby,  was  sold  as  the  property 
of  Levi  Blew,  by  the  sheriff,  to  James  Blew,  and  James  Blew  kept 
up  the  settlement  and  residence  on  the  land,  and  if  Levi  was  his 
tenant  after  the  sheriff's  sale,  up  to  the  time  he  left  the  land,  and 
put  Hummel  on  the  land  for  James,  the  warrant  granted  on  the  ap- 
plication of  Crosby,  for  Levi's  improvement,  and  the  survey  thereon 
of  fifty-two  acres  one  hundred  and  twenty-nine  perches,  would  not 
prevent  the  plaintiff  from  taking  out  a  warrant  on  this  improve- 
ment for  four  hundred  acres  claimed  by  the  improvement ;  and  in 
that  case  the  plaintiff's  warrant  would  not  be  void.  If  the  plain- 
tiff could  not  take  out  his  warrant  on  his  improvement,  how  could 
he  get  his  title  for  the  land  not  granted  by  the  Crosby  warrant  ? 
That  warrant  covered  the  land  on  which  Levi  had  resided ;  if  this 
was  cut  off,  no  residence  had  been  made  on  the  other  part ;  if  he 
had  no  residence  on  the  other  part  he  would  have  been  obliged 
to  take  up  the  other  part  as  vacant;  that  would  oblige  him  to 
abandon  his  improvement,  and  his  right  would  then  take  precedence 
only  from  the  time  he  would  make  his  application,  which  would  be 
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unjust,  as  he  might  thus  loose  his  right  to  the  land."  There 
was  no  error  in  this.  The  Act  of  30th  of  December  1786,  says, 
"  no  warrant  shall  issue  from  the  land  office  of  this  state  for  any 
tract  of  land  on  which  a  settlement  is  made,  unless  to  such  person 
or  persons,  respectively,  who  have  made  the  settlement,  or  their 
legal  representatives,  until  the  10th  day  of  April  1789  ;  and  if 
any  such  warrant  shall  issue,  otherwise  than  as  aforesaid,  it  shall 
be  deemed  to  have  issued  by  surprise,  and  shall  be  of  no  avail  in 
law."  Acts  of  Assembly  have  passed  up  to  this  time,  entitled 
generally,  acts  to  extend  the  time  for  patenting  lands  ;  and  in  our 
digests  the  title  alone  is  often  given,  but  they  contain  a  clause  giv- 
ing a  right  of  pre-emption  to  actual  settlers,  to  obtain  warrants  for 
their  lands  ;  and  have  been  in  force,  and  are  in  force  to  this  time. 
Rights  thus  acquired  and  sanctioned  by  the  legislature  are,  and 
have  for  many  years  been  considered  in  courts,  equal  in  all  respects, 
except  as  against  the  state,  and  as  on  the  same  footing  with  what 
is  called  perfect  titles  ;  they  descend  and  are  transferred  as  other 
titles  to  land;  are  bound  by  judgments  and  mortgages;  and  the 
title  passes  by  judgment,  execution  and  sheriff's  sale,  and  becomes 
absolutely  vested  in  the  purchaser  at  such  sale,  and  the  whole  inter- 
est of  the  person  who  was  defendant  in  the  judgment  and  execution 
is  transferred.  The  words  legal  representatives  in  the  above  law 
have  always  been  applied  to  designate  those  to  whom  the  property 
was  legally  conveyed,  whether  by  operation  of  law  or  by  deed.  If, 


*2fiftl  *t^en»  *he  lan^  in  question  was  part  of  Levi's  improvement, 
J  and  was  sold  to  James,  and  he  had  not  sold,  or  in  some 
way  lost  his  right,  Levi  had  no  title  which  would  give  any  right  to 
Crosby  ;  and  Crosby  not  being  the  legal  representative  of  the 
improver,  his  warrant,  survey  and  patent  are,  in  the  words  of  the 
act,  invalid  in  law.  A  warrant,  survey  and  patent  obtained  con- 
trary to  law  do  not,  and  never  have  availed  in  this  state,  if  they 
come  into  collision  with  him  who  has  a  right  ;  is  he  does  not  con- 
test them,  generally,  a  third  person  cannot.  Though  in  Bixler  v. 
Baker,  4  Binn.  213,  a  stranger  who  sat  down  on  land  as  vacant, 
held  it  against  a  warrant,  survey  and  patent,  obtained  by  fraudulent 
misrepresentations  at  the  land  office. 

The  answer  to  the  second  point  is  as  follows  :  "  On  what  land 
the  improvement  by  which  James  claims  was  made,  is  a  fact  for  the 
jury  to  determine.  The  plaintiff  might  locate  his  warrant  by 
survey  on  vacant  land  without  attaching  it  to  all  the  adjoiners 
call  for.  If  the  jury  believe  that  Levi's  improvement  was  bounded 
on  the  south-east  and  north  by  official  surveys,  well  marked  on  the 
ground,  and  that  those  lines  were  claimed  to  by  him,  before  and  up 
to  the  sheriff's  sale  to  James,  as  his  boundary,  and  also  by  James 
after  the  purchase;  and  that  the  plaintiff's  warrant  calls  for  the 
same  land  on  which  the  improvement  was  made  ;  and  that  this  suit 
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is  brought  to  recover  land  which  was  claimed  by  the  improvement, 
and  on  which  it  was  made ;  then  the  plaintiff  can  recover  without 
a  survey  made  on  the  ground,  although  there  might  be  other 
vacant  land  on  which  he  might  locate  his  warrant,  without  interfer- 
ing with  any  part  of  the  land  in  question  in  this  suit." 

There  is  no  exception  to  the  answer  to  the  third  point. 

The  answer  to  the  fourth  point  is, — "  The  patent  for  the  Levi 
Blew  improvement,  and  for  the  lands  now  in  question  having 
issued,  and  the  titles  from  the  patentees  having  been  recorded  prior 
to  the  sale  of  the  plaintiff's  warrant  in  1835,  would  be  notice 
to  him  of  their  existence.  But  whether  the  plaintiff  acquired  •  the 
title  to  the  land  in  question  under  his  warrant,  depends  upon 
whether  an  improvement  was  made  on  the  land  in  question  prior 
to  the  defendant's  warrant  for  it,  and  whether  the  plaintiff  has 
shown  himself  to  be  the  owner  of  that  improvement ;  and  whether, 
on  his  part  and  those  under  whom  he  claims,  such  actual  residence 
on  the  land  as  is  required  by  law,  was  made  and  continued  from 
time  to  time,  as  we  have  stated  to  you  in  another  part  of  the 
charge. 

The  fifth  point  was  not  objected  to. 

The  sixth  point  is  answered  thus": — "If  James  Blew  did  pur- 
chase the  improvement  land  in  1818,  and  neither  himself  nor 
Anthony  F.  Miller  took  any  steps  to  perfect  the  improvement 
right ;  and  during  all  that  time  suffered  Levi  Blew  and  those  claim- 
ing under  him  to  be  in  possession,  and  in  1825  or  '6,  Levi  had  a 
survey  made  circumscribing  the  improvement  lands,  and  excluding 
the  land  in  question  *and  the  title  to  that  improvement  was  r*o^q 
afterwards  perfected  under  Levi's  improvement  by  warrant,  ^ 
survey  and  patent  from  the  Commonwealth  in  1829,  still  excluding 
the  land  in  question,  the  plaintiff  could  not  now  extend  the  bounda- 
ries of  that  improvement  beyond  the  boundaries  of  the  patent  so 
obtained.  But  the  question  recurs,  did  James  take  steps  to  perfect 
the  improvement,  if  he  did  buy  it  ?  Was  Levi  his  tenant  ?  E>id  Levi 
put  Hummel  on  the  land  as  tenant  of  James  ?  for  if  Levi  was  the 
tenant  of  James,  and  in  possession  of  the  land  under  him,  he  could 
not  sell  the  land,  nor  any  part  of  it,  so  as  to  affect  the  right  of 
James,  unless  James  did  assent  to  or  acquiesce  in  such  a  sale,  or 
such  throwing  out  part  of  the  land,  or  concealed  or  disclaimed  his 
right  to  it.  How  the  facts  are  in  regard  to  these  matters,  is  for 
the  jury  to  decide  from  the  evidence." 

The  answer  to  the  seventh  point  was,  '.'The  Cressons  claim 
under  an  original  title :  by  that  title  they  had  notice  that  the  right 
to  the  land  was  as  vacant  land.  (This  applies  to  the  John  Schall 
warrant.)  They  were  bound  to  know  whether  that  land  was  vacant 
or  not  at  the  time  that  warrant  was  obtained.  If  James  Blew  had  a 
right  to  the  land  under  the  sheriff 's  sale  of  the  improvement  of 
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Levi  Blew,  that  right  could  not  be  divested  by  the  officers  of  the 
land  office  granting  a  warrant  and  patent  to  Schall ;  nor  would  its 
being  sold  to  the  Cressons  for  a  valuable  consideration  vary  the 
case.  This  would  not  defeat  the  improvement  right  of  James,  if  it 
was  bona  fide  made  and  he  had  not  been  guilty  of  negligence, 
whereby  the  Cressons  as  innocent  purchasers  for  a  valuable  con- 
sideration, had  been  injured ;  beyond  this,  the  Cressons  cannot  be 
affected  by  any  secret  agreement  of  which  they  had  no  notice.  The 
Cressons  would  not  be  affected  by  the  verbal  agreement  between 
James  and  his  brothers,  about  this  land,  from  any  proof  that  has 
been  given." 

I  have  taken  these  together,  because  they  were  argued  together 
before  us,  and  because,  although  perhaps  not  identical,  they  are  a 
good  deal  dovetailed  into  each  other. 

The  first  question  is,  whether  a  person  having  a  valid  subsist- 
ing right  by  improvement,  and  who  is  disseised,  or  in  any  way  loses 
the  possession,  can  support  an  ejectment,  though  he  has  no  survey 
of  his  lands  ?  When  it  is  once  admitted,  that  an  improvement  duly 
made  and  continued  vests  a  right,  it  would  seem  to  follow,  that  if 
the  owner  was  disseised  by  force  or  fraud,  or  accident,  he  must  have 
a  right  to  recover  the  possession  ;  and  if  a  right  to  recover  posses- 
sion, he  must  have  a  right  to  recover  the  possession  as  he  had  it  at 
the  time  when  it  was  taken  from  him,  whether  by  force  or  fraud. 
Land  covered  with  timber  in  a  wilderness  is  reduced  to  cultivation, 
by  much  toil,  continued  for  a  series  of  years.  The  law  allowed  the 
settlers  three  hundred  acres  before  the  revolution,  and  four  hundred 
acres  since,  if  so  much  was  vacant.  On  all  the  farms  in  this  state 
there  was  left  at  first  some  woodland,  from  necessity,  and  the  impos- 
*9701  sib'lity  °f  clearing  the  whole  in  a  short  time  ;  and  also  *from 
-1  motives  of  utility  and  convenience,  as  a  place  from  whence 
to  obtain  timber  and  firewood.  It  seems  strange,  that  it  could  ever 
have  been  supposed,  that  if  you  turned  a  settler  so  situated  out  of 
possession,  he  could  recover  from  you  only  the  houses  and  cleared 
land,  and  you  should  keep  the  whole  of  the  uncultivated  land  as 
a  premium  for  your  iniquity  in  dispossessing  him.  The  case  of 
Elliott's  Lessee  v.  Bonnet,  3  Yeates  287,  supports  all  the 
judge  said  here.  Croyle  had  set  down  on  a  tract  of  land  on  Snake 
Spring,  in  1754,  and  continued  until  everybody  fled  from  that 
country  after  Braddock's  defeat ;  he  was  among  the  first  to  return 
after  the  peace  in  1761.  In  his  absence  a  survey  had  been  made, 
including  a  great  part  of  his  claim,  in  pursuance  of  some  order  of 
the  secretary  of  the  land  office  ;  and  this  survey  was  returned  into 
the  land  office.  In  1762,  after  Croyle  had  returned  to  the  land, 
he  sent  his  son  with  the  money  to  procure  a  warrant  for  three 
hundred  acres.  The  son  insisted  on  a  warrant  on  three  successive 
days,  and  at  last  was  permitted  or  persuaded  to  take  a  warrant  for 
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one  hundred  acres  only,  to  include  the  mouth  of  Snake  Spring, 
where  Bis  father  had  a  sugar  camp,  and  which  was  not  included  in 
Croghan's  survey.  Old  Croyle  was  angry — continued-  in  his 
house,  and  extended  his  improvements,  and  said  he  would  complain 
to  William  Penn — but  at  length  had  a  survey  on  the  one  hundred 
acre  warrant  made  in  1768,  of  one  hundred  and  twenty-three  acres 
one  hundred  and  twenty-three  perches  ;  and  in  1767,  applied  for  two 
hundred  acres  to  adjoin  his  warranted  land  and  his  improvement, 
and  had  it  surveyed.  In  the  meantime,  in  1763,  George  Croghan 
obtained  a  warrant  of  acceptance,  reciting,  that  "  by  our  consent 
and  direction,  there  was  surveyed  by  John  Armstrong  in  1755,  a 
a  tract  on  Snake  Spring,  containing  three  hundred  and  ninety  acres 
one  hundred  and  eleven  perches,  for  which  he  hath  agreed  to  pay 
15Z.  10*.  per  one  hundred  acres,  and  interest  from  the  1st  of 
March  1755,"  and  requiring  the  survey  to  be  accepted  and  returned 
to  the  secretary's  office,  that  a  patent  might  issue.  George  Croghan 
sold  to  John  Litle,  who  brought  an  ejectment  in  Cumberland 
county,  before  Bradford  county  was  erected ;  this  lay  over  till 
1788.  In  1774,  Croyle  sold  to  Elliott  his  three  tracts,  the  war- 
rants, location  and  improvement,  which  included  Snake  Spring, 
and  covenanted  that  he  would  prove  that  his  improvement  was 
made  anterior  to  any  other  claim.  In  1788  the  ejectment  in  Cum- 
berland county  was  tried  without  any  notice  to  Elliott,  and  Litle 
recovered  the  land,  took  possession  and  conveyed  to  Bonnet.  This 
ejectment  was  by  Elliott,  to  recover  the  land  to  which  he  was 
entitled  by  virtue  of  Croyle's  improvement,  and  which  was  included 
in  Croghan's  survey,  which  had  become  the  property  of  Bonnet. 
Elliott  recovered.  Croyle  nor  he  had  any  boundaries  fixed  or 
designated  with  certainty,  and  the  jury  were  directed  to  designate 
on  the  draft  in  what  *shape  it  should  be,  under  the  direc-  r^nyi 
tion  of  the  court.  The  jury  gave  him  as  much  as  with  his  "- 
one  hundred  and  twenty-three,  made  three  hundred  acres.  This 
case,  then,  proves  that  there  may  be  a  recovery  on  an  improvement 
title,  not  only  without  a  survey,  but  without  the  boundaries  having 
been  very  precisely  designated.  Bonnet  brought  another  eject- 
ment, and  a  decision  on  it  is  to  be  found  in  Bonnet  v.  Devebaugh, 
3  Binn.  175,  a  case  well  worthy  the  perusal  of  a  lawyer.  The 
other  cases  cited  show  that  this  doctrine  is  firmly  settled  in  this 
state.  I  will  also  add  a  reference  to  Davis  v.  Kerper.  4  Binn. 
161 ;  Blair  v.  McKee,  6  S.  &  R.  193,  and  Barton  v.  Glasgo,  12 
Id.  149,  as  stating  principles  applicable  to  this  case. 

The  phrase  "  took  any  steps  to  perfect  the  improvement,"  was 
used  by  the  counsel  in  this  cause,  as  if  it  was  supposed,  he  who 
bought  an  improvement  right  was  bound  to  file  an  application  or 
take  a  warrant.  I  have  shown  that  the  legislature  have  not  required 
the  owner  of  an  improvement  right  to  take  a  warrant ;  if  he  con- 
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tinucs  the  possession  and  cultivation  by  himself,  or  by  a  tenant,  he 
does  all  the  law  requires.  * 

The  seventh  point  seems  to  refer  to  the  part  held  by  the  defend- 
ant under  Schall's  warrant.  To  say  nothing  of  the  manner  of 
obtaining  the  warrant  by  the  oath  of  a  man  who  knew  nothing 
about  it ;  nor  a  survey  made  by  moonlight  including  another  man's 
fields,  the  cases  cited  above  of  Bixler  v.  Baker,  and  Elliott  v.  Bon- 
net, together  with  those  cited  by  counsel,  show  that,  unless  the 
improvement  right  was  abandoned,  this  Schall  warrant,  survey  and 
patent  are,  as  against  the  improver,  totally  invalid  in  law. 

The  counsel  of  the  plaintiffs  in  error  have  complained  that  the 
court  have  not  answered  the  propositions  submitted  by  them  in  the 
terms  proposed;  or  if  the  judge  did  so,  he  added  some  reference 
to  the  facts  of  the  case  which  made  the  answer  different  from  what 
a  direct  affirmative  or  denial  of  their  proposition  would  have  been. 
To  settle  abstract  propositions  is  sometimes  the  business  of  a  court; 
but  this  is  not  often  the  case.  The  general  principles  which  gov- 
ern are  seldom  disputed ;  but  the  questions  which  arise  in  the 
court  are  generally,  what  are  the  facts  ?  what  has  been  done,  or 
not  done,  by  the  one  or  the  other  ?  and  force  or  fraud,  or  laches, 
or  any  one  of  the  infinite  varieties  in  the  transaction  of  human  affairs, 
may,  and  very  often  does  take  a  case  out  of  a  general  rule,  or 
make  it  an  exception  to  the  rule ;  and  it  is  the  duty  of  the  judge, 
after  stating  the  general  proposition,  to  state,  if  the  case  requires 
it,  what  will  prevent  the  rule  from  being  applicable  to  the  case 
trying ;  or  if  the  facts  are  disputed,  to  tell  the  jury  how  the  law 
will  be,  if  facts  are  found  to  be  in  one  way ;  and  how  if  found 
the  other  way. 

The  defendants,  somehow,  in  stating  their  propositions  omitted 
to  ask  how  the  law  would  be,  if  Levi,  after  sale  by  the  sheriff, 
became  the  tenant  of  James,  and  when  he  removed  put  Hummel 
*27'21  *n  *as  '^e  tenant  °f  James.  This  was  too  important  to  the 
J  right  decision  of  the  cause,  to  be  omitted  by  a  judge  who 
wished  to  discharge  his  duty  to  both  parties.  The  plaintiffs  in 
error  have  no  cause  to  complain  of  the  charge. 

The  exact  relation  in  which  a  defendant  who  is  in  possession 
when  his  land  is  sold,  stands  to  the  purchaser  at  sheriffs  sale,  has 
T»ot,  perhaps,  been  in  all  cases  settled.  If  the  defendant  has  a 
tenant  on  land  when  it  is  sold,  that  tenant  must  pay  all  rent  subse- 
quently due  to  the  purchaser — that  is,  he  becomes  the  tenant  of 
the  purchaser — if  the  defendant  in  the  judgment  and  execution  is 
himself  in  possession  at  the  sale,  the  purchaser  may  turn  him  out 
on  three  months'  notice,  as  if  he  were  a  tenant  whose  lease  would 
expire  at  the  end  of  three  months  The  purchaser  may  do  this 
immediately  after  receiving  his  deed ;  but  he  may  do  it  a  year 
after,  and  if  the  defendant  continued  in  possession,  I  do  not  know 
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that  he  may  not  do  it  at  any  future  time  ;  at  least  any  time  within 
twenty-one  years  ;  I  mean  when  no  subsequent  dealing  or  agree- 
ment has  occurred  between  them.  This  matter  has  not  been  dis- 
cussed much  here,  and  does  not  arise  so  as  to  require  an  opinion, 
and  I  desire  to  be  understood  as  not  giving  one  on  it. 

The  majority  of  the  court,  however,  are  of  opinion  there  was 
error  in  rejecting  the  execution  which  was  the  subject  of  the 
fourth  bill  of  exceptions  :  and  for  this  cause  alone  the  judgment  is 
reversed. 

Judgment  reversed,  and  venire  de  novo. 

Cited  by  Counsel,  10  Watts  15,  150 ;  7  Barr  97  ;  1  Harris  467  ;  8  Id.  58. 


[PHILADELPHIA,  FEB.  12,  1838.] 

Moses  against  Bradley. 

IN    ERROR. 

In  an  action  for  an  assault  and  battery,  the  defendant  gave  in  evidence  in 
mitigation  of  damages,  the  record  of  his  conviction  in  the  Mayor's  Court,  on 
an  indictment  for  the  same  assault,  and  a  receipt  of  the  sheriff  for  the  fine 
and  costs  of  the  prosecution  :  Held,  that  there  was  no  error  in  the  judge 
charging  ''that  the  record  of  the  defendant's  conviction  in  the  Mayor's  Court 
having  been  given  in  evidence  by  the  defendant  himself,  it  was  no  longer 
matter  of  doubt  that  an  assault  had  been  committed  ;  and  the  plaintiff  would 
be  entitled  to  some  damages." 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia. 

*Anna  Bradley  brought  an  action  of  trespass  against  [-$970 
Manuel    Moses,  to  recover    damages  for  an    assault    and  *- 
battery  committed  upon  her  by  the  defendant. 

On  the  trial  before  Judge  Stroud,  on  the  18th  day  of  May 
1837,  the  plaintiff  gave  some  evidence  to  show  an  acknowledg- 
ment by  the  defendant  that  he  had  committed  the  injuries  com- 
plained of;  but  there  was  no  direct  evidence  of  the  fact.  The 
defendant  gave  in  evidence,  in  mitigation  of  damages,  the  record 
of  the  Mayor's  Court,  of  the  city  of  Philadelphia,  showing  his 
conviction  on  an  indictment  for  the  same  assault  and  battery, 
and  also  a  receipt  by  the  sheriff  for  the  fine,  and  costs  of  prose- 
cution. 

The  judge,  in  his  charge  to  the  jury,  told  them,  that  "the 
record  of  the  defendant's  conviction  in  the  Mayor's  Court  for  an 
assault  and  battery  upon  the  plaintiff,  having  been  given  by  the 
defendant  himself,  that  an  assault  had  been  committed  was  no 
longer  matter  of  doubt;  the  mere  assault  was  then  established, 
and  would  entitle  the  plaintiff  to  some  damages.  The  amount  to 
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be  awarded  was  a  question  for  the  jury  upon  the  evidence  which 
had  been  given  as  to  the  character  and  extent  of  the  injury." 

The  charge  was  excepted  to ;  and  the  jury  having  found  for  the 
plaintiff,  a  writ  of  error  was  taken. 

Mr.  Brewster,  for  the  plaintiff  in  error,  contended,  that  the 
defendant  had  a  right  to  give  the  record  in  evidence  for  a  special 
purpose  only  ;  and  that  the  conviction  was  not  conclusive  evidence 
of  guilt  in  the  civil  action. 

Mr.  ffazlehurst,  contra,  cited  Delany  v.  Robinson,  2  Whart. 
503 ;  Baker  v.  Lewis,  4  Rawle  356. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — The  only  question  argued  here  was  one  of  practice ; 
or  perhaps  some  will  think,  of  a  principle,  which  if  adopted,  will 
introduce  new  practice.  Evidence  may  after,  as  well  as  before  a 
jury  is  sworn,  be  given  to  the  court  alone,  e.  g.  to  prove  that 
regular  notice  was  given  of  the  time  and  place  of  taking  a  deposi- 
tion which  is  offered  in  evidence,  of  the  sickness  or  death  of  a 
witness,  who  lives  near  the  court,  and  does  not  attend,  in  order  to 
let  a  party  read  a  deposition  of  the  witness  which  has  been  taken  ; 
and,  generally,  any  evidence  preparatory  to  other  evidence.  In 
such  cases,  generally,  the  jury  have  nothing  to  do  with  such  evi- 
dence. But  here  the  evidence  of  the  record  of  the  conviction,  fine 
and  costs  was  read  expressly  to  the  jury,  and  for  their  consideration. 
*<r741  ^e  P^a'nt^  could  not  have  read  it.  What  effect  would  *be 
J  produced  practically,  by  deciding  that  a  jury  should  con- 
sider testimony  only  in  the  point  of  view  in  which  the  counsel  who 
offered  it,  told  them  he  wished  them  to  consider  it,  is  not  yet  practi- 
cally known,  and  perhaps  never  will  be.  It  will  probably  be  left 
as  a  subject  of  conjecture.  The  subject  was  before  introduced  to 
the  consideration  of  this  court.  In  3  Rawle  180,  it  is  said,  "  when- 
ever a  plaintiff  introduces  and  makes  the  record  of  an  action,  and 
a  recovery  thereon  against  himself,  the  foundation  of  an  action,  or 
basis  of  a  claim  in  an  action  by  him  against  a  third  person,  he  is 
not  at  liberty  to  deny  the  principle  on  which  it  appears  by  the 
record  it  was  decided,  and  the  recovery  had:  or,  in  other  words, 
not  admitted  to  prove  that  the  recovery  against  himself  was  wrong." 
But  I  deny  that  the  court  said  it  was  conclusive.  That  after  the 
record  was  produced  by  the  defendant  himself,  "  it  was  no  longer  a 
matter  of  doubt  that  an  assault  had  been  committed,"  is  a  strong 
expression,  but  not  unusual,  and  not  always  error.  Where  facts 
are  proved,  and  not  contradicted,  and  the  defendant's  counsel  only 
contends  in  mitigation,  a  judge  often  uses  similar  expressions  to 
those  used  here,  and  there  is  no  error.  Where  the  evidence  on 
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both  sides  proves  the  same  thing,  and  the  defence  is  on  the  ground 
that  the  facts  are  in  a  certain  way,  it  is  not  error  to  say  that 
what  is  proved  and  not  disputed,  is  not  to  be  made  a  matter  of 
doubt;  at  least  it  is  not  always  so.  We  would  often  do  the  greatest 
injustice  if  we  took  every  expression  put,  not  in  the  charge  as 
delivered,  but  in  a  condensed  abstract  of  it,  in  the  sense  which  will 
make  error,  if  we  or  the  counsel  can  find  any  plausible  ground  for 
so  considering  it. 

In  any  view  of  the  matter,  there  is  not  error.  If  testimony  is 
introduced  purposely,  or  comes  out  unexpectedly  from  a  party's 
witnesses,  it  is  still  testimony,  and  open  to  consideration  in  every 
point  of  view  ;  and  this  record,  introduced  by  the  party  for  one  pur- 
pose, became  evidence  for  every  purpose ;  and  he  who  introduced 
it,  could  not  say  it  was  not  true. 

Judgment  affirmed. 

Cited  by  the  Court  1 1  Harris  432. 
See  post  422. 
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Henniss  against  Page. 


In  debt  on  bond  by  A.,  assignee  of  B.,  the  obligee,  against  C.,  the  obligor, 
it  appeared,  that  at  the  time  of  giving  the  bond,  a  settlement  was  made,  and 
releases  executed,  of  all  claims  which  A.  and  B.  had  against  C.,  and  which 
U.  had  against  A. ;  and  A.  having  said,  "  Now  you  will  go  and  buy  another 
judgment  against  me;"  C.  replied,  "  I  will  not  buy  any  judgment  against 
you.  I  will  pay  the  bond  when  it  becomes  due ;"  Held,  that  after  this 
agreement,  C.  could  not  set  off  a  judgment  against  B.  which  was  assigned  to 
him  after  the  execution  of  the  bond. 

THIS  was  a  writ  of  error  to  the  District  Court  for  the  City  and 
County  of  Philadelphia. 

On  the  return  of  the  record  it  appeared,  that  John  Page, 
assignee  of  Samuel  Page,  brought  an  action  of  debt  against  John 
Henniss  on  a  bond  given  by  the  latter  to  Samuel  Page,  dated  the 
3d  day  of  April  1833,  in  the  penal  sum  of  $800.  with  condition  for 
the  payment  of  $400.  on  the  1st  day  of  May  1835,  with  interest; 
which  bond  was  assigned  on  the  1st  day  of  January  1835,  by 
Samuel  Page  to  the  plaintiff. 

The  defendant  pleaded  payment  and  a  set-off,  &c. 

On  the  trial  before  Pettit,  President,  on  the  2d  day  of  June  1837, 
the  plaintiff  gave  in  evidence  the  bond  and  the  assignment. 

The  defendant,  by  way  of  set-off,  gave  in  evidence  a  judgment 
in  the  Supreme  Court,  at  July  Term  1823,  in  favor  of  Eli  Thomas 
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and  others,  against  John  Hammond  and  Samuel  Page,  for  $1000, 
with  interest  from  the  22d  of  November  1823;  a  scire  facias  to 
revive  the  same  to  December  Term  1834,  served  on  Samuel  Page 
alone,  and  judgment  thereon  December  the  13th  1834,  against  the 
said  Samuel ;  also  an  assignment  of  the  said  judgment  to  the 
defendant,  dated  April  3d  1835.  Upon  this  judgment  an  ex- 
ecution wa«  issued  to  July  Term  1835,  and  real  estate  levied  on 
and  sold  for  $450,  leaving  a  balance  of  principal  and  interest 
still  due,  exceeding  the  whole  amount  of  the  plaintiff's  claim  in 
the  bond. 
*2761  *The  plaintiff,  to  avoid  this  set-off,  then  called  John 

'  Bouvier,  Esq.,  who  testified  as  follows  : 

"  I  am  a  witness  to  the  bond ;  it  is  in  the  handwriting  of  one 
of  my  students.  It  was  prepared  in  my  office,  and  I  think  it 
was  signed  there.  I  have  no  recollection  who  was  present.  I 
presume  Mr.  Henniss  and  Mr.  Page  were  there :  there  is  no 
question  about  it.  I  was  the  counsel  of  John  Henniss  in  the 
transaction.  I  acted  in  the  matter  as  the  attorney  of  Mr.  Henniss. 
At  the  time  of  the  execution  of  the  bond,  there  was,  I  think,  $200 
paid  by  Mr.  John  Page  to  Mr.  Henniss ;  and  there  were  releases 
signed  and  executed  by  them  both  ;  this  is  one  of  the  releases.  I 
think  there  were  two  releases  given  to  Henniss,  one  by  John  and 
one  by  Samuel  Page.  My  intention  was  to  close  the  business  for- 
ever. There  was  an  agreement  that  all  the  claims  which  the  two 
Pages  had  against  Henniss  should  be  released  and  given  up,  and 
that  Henniss  should  release  John  Page.  The  other  $200  of  the 
bond  was  the  difference  agreed  upon  to  be  due  by  Henniss  to  John 
Page.  There  was  a  note  of  Henniss's  for  $400  or  $500,  claimed 
by  John  Page.  I  don't  know  whether  it  was  given  up.  Mr.  Hen- 
niss agreed  to  give  up  the  judgment  in  the  District  Court  of  1812. 
Every  thing  was  to  be  settled  between  them.  I  don't  know  in 
whose  name  the  note  of  $400  or  $500  was  drawn.  John  Page  held 
it.  I  don't  think  there  was  any  thing  said  about  Henniss's  releas- 
ing Samuel  Page.  At  the  time  the  bond  was  given,  Mr.  John 
Page  said,  "Now  you  will  go  and  buy  another  judgment  against 
me  ;"  Henniss  said,  "  I  will  not  buy  any  judgment  against  you  ; 
I  will  pay  the  bond  when  it  becomes  due."  John  Page  said  it  was 
Samuel's  money,  the  whole  of  the  bond  ;  that  he,  John,  was  very 
poor ;  that  he  had  been  ruined  by  the  Rays.  He  acted,  or  pro- 
fessed to  act,  throughout  the  whole  of  this  transaction,  as  the  agent 
of  his  son  Samuel.  I  am  not  sure  that  I  saw  Samuel  Page  on  this 
occasion.  I  think  there  was  a  release  from  him.  He  may  have 
been  present  at  the  execution  of  the  bond.  I  think  he  was  some 
way  connected  with  the  note  for  $400  or  $500.  I  thought  it 
necessary  for  Samuel  to  execute  the  release.  I  had  no  claim 
against  Samuel  Page  in  the  country,  and  could  not  get  the 
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money.  It  might  have  been  the  fault  of  the  attorney.  John 
Page  and  Samuel  Page  were  both,  I  believe,  insolvent.  Samuel 
Page  was  brought  to  my  office  by  his  father  more  than  once.  I 
understood  Samuel  was  a  teacher  ;  at  that  time  he  did  tolerably 
well." 

Tlie  plaintiff  further  gave  in  evidence  a  judgment  in  the  Dis- 
trict Court,  in  a  suit  to  March  term  1812,  by  C.  Ross  v.  John 
Page,  October  17th,  1817,  judgment  for  $406.50.  July  14th, 
1831,  marked  to  the  use  of  John  Henniss.  Sci.  fa.  to  revive  the 
same  to  September  term  1831,  and  judgment  thereon  the  27th 
of  September  1831,  for  $745.96  ;  also  a  release  from  J.  Hen- 
niss to  John  Page,  dated  April  3d  1833,  of  all  demands  to  that 
date. 

*The  defendant  then  gave  in  evidence  the  following  r*27" 
receipt: 

"  Received,  April  3d  1834,  from  Mr.  John  Henniss,  twelve  dol- 
lars. for  six  months  interest,  due  on  his  bond,  due  this  day. 

JOHN  PAGE,  Agent." 


Also  a  transcript  from  the  docket  of  Alderman  Bartram,  in  a 
suit  entitled  Samuel  Page  v.  John  Henniss,  brought  the  25th  of 
October  1833,  for  six  months  interest  on  the  bond.  In  connection 
with  this  was  read  from  the  judge's  notes  on  a  former  trial,  the  fol- 
lowing testimony  of  John  Bouvier,  Esq. 

"  I  witnessed  this  paper,"  (release  of  3d  April  1833).  "  I  was 
not  counsel  for  Mr.  John  Page  at  that  time.  I  had  been  before. 
I  have  seen  Samuel  Page  since  this  bond  was  executed.  Mr.  John 
Page  was  indebted  to  me.  Mr.  Henniss  paid  me  six  months  inter- 
est, and  I  settled  with  Mr.  Page,  giving  him  the  balance.  I  don't 
recollect  a  receipt,  but  I  have  no  doubt  1  took  a  receipt.  I  recollect 
no  other  defence  before  the  magistrate." 

The  judge  charged  the  jury  in  substance  as  follows  : 
"  The  defendant  claims  to  set-off  against  the  plaintiff  's  demand 
on  this  bond,  so  much  of  the  judgment  held  by  him  against  Samuel 
Page  as  will  satisfy  it  ;  no  notice  of  the  assignment  having  been 
given  to  him  previous  to  his  acquiring  the  judgment;  and  such 
set-off  is  a  good  one.  But  if  the  jury  are  satisfied  that  the  bond, 
at  the  time  it  was  given,  was  the  property  of  the  plaintiff,  although 
taken  in  the  name  of  Samuel  Page,  and  that  the  defendant  knew  it 
to  be  so,  then  the  set-off  should  be  disallowed,  and  the  plaintiff 
have  a  verdict.  Or  if  the  jury  find  that  at  the  time  the  bond  was 
given,  it  was  not  strictly  the  plaintiff's  property,  yet  if  the  defend- 
ant knew  the  truth,  and  made  a  compromise  of  other  matters,  with 
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an  understanding  between  the  plaintiff  and  the  defendant,  growing 
out  of  and  connected  with  the  compromise,  that  the  bond  should  be 
paid  at  all  events  when  due ;  and  that  the  defendant  should  not  buy 
up  or  present  another  judgment  as  a  set-off  against  it,  then  the  jury 
ought  not,  in  equity  or  justice,  and  consequently,  in  Pennsylvania, 
ought  not  in  law,  to  allow  the  set-off." 

The  charge  was  excepted  to ;  and  the  jury  having  found  for  the 
plaintiff,  the  defendant  removed  the  record  to  this  court,  and 
assigned  the  following  error : 

"  That  the  judge  instructed  the  jury,  that  although  the  bond  at 
the  time  it  was  given,  was  not  the  plaintiff's  property,  and  the 
defendant  had  no  notice  of  its  assignment  until  after  he  had 
acquired  the  judgment  offered  as  a  set-off,  yet  they  might  refuse  to 
allow  the  set-off,  and  ought  to  do  so." 

*97«~1  *Mr.  Graham,  for  the  plaintiff  in  error,  cited  Lechmere  v. 
J  Hawkins,  2  Esp.  Rep.  626  ;  Taylor  v.  Okey,  13  Ves.  180 ; 
Comfort  v.  Rivett,  2  M.  &  Selw.  510 ;  Coates  v.  Welsh,  1  Esp. 
Rep.  378 ;  Eland  v.  Kerr,  1  East  375 ;  McGillivray  v.  Simpson, 
9  Dowl.  &  Ryl.  35;  22  E.  C.  L.  R.  383. 

Mr.  G-.  M.  Wharton  and  Mr.  Phillips,  for  the  defendant  in 
error,  cited  Commonwealth  v.  Clarkson,  1  Rawle  291 ;  Metzgar  v. 
Metzgar,  2  Id.  228 ;  Ramsey's  Appeal,  2  Watts  228. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — This  is  an  action  of  debt  on  bond,  by  John  Page, 
assignee  of  Samuel  Page,  against  John  Henniss.  The  defendant 
pleaded  a  set-off,  and  under  that  plea  gave  in  evidence  a  judgment, 
Eli  Thomas  v.  John  Hammond  and  Samuel  Page ;  a  scire  facias  to 
revive  the  same;  and  judgment,  December  13th  1834,  against 
Samuel  Page  alone ;  and  an  assignment  of  the  judgment,  on  the 
3d  of  April  1835,  to  the  defendant.  In  avoidance  of  the  set-off, 
the  plaintiff  proved,  that  at  the  time  the  bond  was  given,  John 
Page  said  to  Henniss,  "Now  you  will  go  and  buy  another  judg- 
ment against  me."  Henniss  said,  "I  will  not  buy  another  judg- 
ment against  you.  I  will  pay  the  bond  when  it  becomes  due."  It 
appears,  from  a  previous  part  of  the  testimony,  that  the  bond  on 
which  suit  was  brought  was  the  result  of  a  compromise  of  former 
conflicting  claims,  and  a  further  advance  of  cash  to  the  defendant, 
to  the  amount  of  two  hundred  dollars.  It  would  seem,  that  the 
precaution  was  taken,  because  of  a  similar  difficulty  in  which  the 
plaintiff  had  been  involved  by  the  defendant.  The  contract  then, 
as  I  understand  it,  is,  that  the  defendant  agrees,  that  in  considera- 
tion of  a  compromise,  and  of  a  further  advance  of  money,  he  will 
not  purchase  another  judgment  so  as  to  set  it  off  against  the  bond 
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in  suit,  but  that  he  will  pay  the  same,  when  it  becomes  due.  Tho 
question  is,  whether  the  defendant  is  bound  by  this  agreement. 
The  contract  is  one  which  may  materially  affect  the  interest  of  the 
plaintiff;  for  his  credit  may  depend  upon  the  punctual  payment  of 
the  money  loaned,  at  the  day.  Why,  therefore,  he  may  not  guard 
himself  against  this  contingency,  by  such  a  stipulation,  it  is  diffi- 
cult to  imagine,  particularly  as  there  is  nothing  in  the  contract 
either  unfair,  illegal,  or  contrary  to  public  policy.  The  statutes  of 
set-off  are  intended  for  the  benefit  and  protection  of  defendants  ; 
and  it  is  grown  up  a  maxim  in  the  law,  that  a  person  may  waive 
a  statute  intended  for  his  benefit.  Quisquis  potest  renunciare 
jure  per  seintroducto.  It  is  optional  with  defendants  to  avail 
themselves  of  the  statutes  of  set-off;  and  if  they  choose  to  preclude 
themselves  from  this  advantage,  at  the  time,  or  by  a  previous  agree- 
ment, why  may  they  not  be  permitted  to  do  so  ?  Each  party  con- 
sults his  own  interest  in  the  agreement,  and  it  is  best  *to  leave  r^oyq 
parties  at  full  liberty  to  make  their  own  contracts,  unless  '• 
opposed  to  some  principles  of  policy  or  good  morals.  The  argu- 
ment assumes  the  broad  ground,  that  whatever  may  be  the  consi- 
deration or  form  of  the  agreement,  whether  written  or  parol,  yet 
the  defendant  can  assist  on  the  set-off.  For  this  position,  the 
defendant  relies  on  Colson,  Assignee  of  Hunter,  1  Esp.  Rep.  378 ; 
Lechmere  v.  Hawkins,  2  Id.  626  ;  Eland  v.  Kerr  et  al.,  1  East  375  ; 
Taylor  v.  Okey,  13  Ves.  180 ;  Comfort  v.  Rivett,  1  Maule  &  Selw. 
510;  The  Assignees  .of  English  v.  Simons,  22  E.  C.  L.  R.  383. 
The  two  cases  of  Hunter  v.  Welsh,  1  Esp.  Rep.  378,  and  Lech- 
mere  v.  Hawkins,  2  Id.  626,  which  gave  rise  to  the  doctrine  for 
which  the  defendant  contends,  were  decided  by  Lord  Kenyon,  at 
Nisi  Prius.  In  Lechmere  v.  Hawkins,  Erskine  contended,  that  the 
defendant  could  have  no  benefit  of  his  set-off;  that  where  a  cred- 
itor borrowed  money  of  his  debtor,  under  an  express  promise  to 
pay  it,  it  bound  him  under  every  circumstance  to  the  absolute 
payment;  nor  could  his  undertaking  be  satisfied  by  setting  off  the 
debt  against  his  own  demand.  In  answer  to  that  argument,  Lord 
Kenyon  said,  he  knew  no  such  law ;  nor  did  he  think,  there 
was  any  such  legal  obligation  on  the  creditor ;  it  might  be  an 
honorary  obligation,  and  such  as  a  man  who  gave  it  ought  to 
observe ;  but  if  he  thought  fit  not  to  consider  such  an  obligation 
as  binding,  he  could  not  compel  him.  They  were  mutual  sub- 
sisting demands  at  the  time  of  the  action  brought,  and  such  as 
the  statutes  of  set-off  gave  the  party  defendant  power  to  set-off 
against  the  plaintiff's  demand.  Besides  this,  if  he  were  to  refuse 
the  set-off  here,  it  would  drive  the  defendant  into  a  Court  of 
Equity,  where  the  judgment  obtained  here  would  be  set-off  against 
the  debt  admitted  to  be  due  by  the  plaintiff  to  the  defendant.  If, 
as  Lord  Kenyon  supposed  it  was  the  case,  of  an  honorary,  and 
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not  a  legal  obligation,  no  person  can  question  the  soundness  of 
the  decision,  nor  that  a  Court  of  Equity  would  relieve  the  de- 
fendant. The  decision  must  be  based  on  the  assumption,  that 
the  promise  amounted  to  nothing  more  than  what  the  law  implies ; 
for  in  every  contract  to  pay  money,  it  is  implied,  that  it  shall 
be  paid  in  legal  money ;  and  no  person  doubts,  that  in  such  cases, 
a  set-off  is  a  legal  defence.  But  if  the  promise  was  part  and 
parcel  of  the  contract,  made  for  a  consideration,  and  without 
which  the  contract  would  not  have  been  made,  it  is  something 
more  than  an  honorary  engagement ;  it  is  a  legal  obligation  which 
a  court  will  enforce ;  and  this  was  the  opinion  of  the  court  in 
Eland  v.  Kerr.  The  court  there  held,  that  in  estimating  the 
plaintiff's  damages,  the  jury  would  take  into  their  consideration 
the  loss  the  plaintiff  had  sustained  by  the  non-payment  of  the 
money ;  that  is,  that  the  jury  would  give  damages  for  the  breach 
of  the  contract,  which  could  not  be  done,  unless  it  was  something 
more  than  an  honorary  engagement.  The  lord  chancellor  decided 
in  Taylor  v.  Okey,  on  the  opinion  of  Lord  Kenyon,  as  expressed  in 
*;>801  kechmere  l'-  Hawkins,  *that  a  court  of  equity  would  re- 
'  lieve  a  defendant.  Now  that  a  court  of  equity  would  relieve 
a  person  ugainst  his  express  agreement,  thus  in  effect  enabling  him 
to  commit  a  fraud,  is  a  position  supported  by  no  authority  which 
has  come  under  my  notice,  and  which  I  venture  most  respectfully  to 
deny.  It  may  be  that  a  case  may  occur,  under  very  peculiar  cir- 
cumstances, in  which  the  defendant  might  claim  the  intervention 
of  a  court  of  equity  ;  but  no  such  circumstances  exist  here.  It  is 
simply  the  case  of  a  person  wishing  to  be  relieved  from  a  contract, 
with  a  valid  consideration,  contrary  to  no  rule  of  either  law  or 
morality.  Eland  v.  Kerr  et  al.,  was  the  case  of  an  assumpsit  for 
goods  sold  and  delivered.  The  defendant  pleaded  a  set-off  of  more 
money  due  to  him  from  the  plaintiff.  Replication  that  the  goods 
were  agreed  to  be  paid  for  in  ready  money  ;  which  replication  was 
held  to  bo  bad  on  demurrer.  Lord  Ellenborough,  in  Farr  v.  Mc- 
Iver,  16  East  138,  in  speaking  of  this  case,  says,  "  As  to  the  case 
of  Eland  v.  Kerr,  there  a  party,  upon  a  sale  of  goods,  had  stipu- 
lated for  ready  money  payment  only,  which  was/  held  to  be  satisfied 
by  a  payment  of  his  own  bill.  I  defer  to  the  authority,  but  am  not 
convinced  by  it."  On  the  authority  of  the  case  of  Eland  v.  Kerr, 
Comfort  v.  Rivett  and  English  v.  Simons,  were  ruled ;  and  thus 
stands  the  matter  on  authority  in  England.  From  the  reasons 
given,  and  the  doubts  expressed,  it  appears  to  me  plain  that  if  the 
defendant  had,  in  addition  to  the  promise  to  pay  in  ready  money, 
as  in  Eland  v.  Kerr,  expressly  agreed  that  he  would  not  purchase 
other  claims,  and  set  them  off  against  the  plaintiff's  demand,  the 
decision  would  have  been  entirely  different.  But  be  this  as  it  may, 
this  court  are  neither  trammelled  by  authority,  nor  are  we  convinced 
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by  the  reasoning,  in  the  cases  cited.  If  the  defendant  knew  the 
troth  as  to  the  bond  (as  the  jury  have  found),  and  made  a  compro- 
mise of  other  matters,  with  an  understanding  between  the  plaintiff 
and  defendant,  growing  out  of  and  connected  with  this  compromise 
that  the  bond  should  be  paid,  at  all  events,  when  due,  and  that  the 
defendant  should  not  buy  up  another  judgment  and  set  it  off  against 
it,  then,  neither  in  justice  or  equity,  ought  the  set-off  to  be  allowed. 
In  my  opinion,  a  court  of  justice  is  never  better  employed  than  in 
sustaining  the  principles  of  good  faith,  and  in  discountenancing 
fraud  or  breach  of  contract.  My  greatest  difficulty  has  been  in 
determining  whether  what  took  place  amounted  to  a  contract ;  but 
from  this  difficulty  we  are  relieved  by  the  verdict  of  the  jury,  under 
the  charge  of  the  court. 

Judgment  affirmed. 

Cited  by  Counsel,  5  Barr  379 ;  3  Grant  88.  ||  14  Norris  463  ;  Ibid.  519  ; 
10  W.  N.  C.  60.11 

Cited  by  the  Court,  5  W.  &  S.  368 ;  12  Casey  234  ;  2  Grant  494.  ||  As 
to  the  power  to  waive,  by  contract  express  or  implied,  the  right  of  set  off, 
Russell  v.  Church,  15  Smith  16  ;  Ardesco  Oil  Co.  v.  N.  A.  Oil  Co.,  16  Id. 
379  ;  Tagg  ».  Bowman,  3  Outerbridge  379 ;  s.  c.  11  W.  N.  C.  228.  U 


*[PHILADELPHIA,  FEBRUARY  17, 1838.J  [*281 

Stitt  and  Another  against  Garrett. 

IN    ERROR. 

In  an  action  by  the  endorsee  of  a  bill  against  the  acceptor,  the  defendant 
filed  an  affidavit  of  defence,  setting  forth  that  the  bill  was  made  and  accepted 
with  the  expectation  of  its  being  discounted  at  a  certain  bank,  for  the  benefit 
of  the  acceptor,  and  for  that  purpose  was  handed  to  the  drawer,  who  was 
unable  to  get  it  discounted  ;  and  that  the  deponent  had  learned  that  the 
drawer  gave  the  bill  to  the  plaintiff  as  collateaal  security  for  a  smaller  sum, 
borrowed  by  him  from  the  drawer,  and  "  that  the  plaintiff  did  not  receive 
the  bill  in  the  ordinary  and  usual  course  of  business,  but  received  it  under 
circumstances  of  suspicion,  and  such  as  ought  to  have  put  him  on  inquiry  :" 
Held,  that  this  affidavit  was  not  sufficient  to  prevent  a  judgment  under  the 
act  of  the  28th  of  March  1835,  relating  to  the  District  Court  for  the  City  and 
County  of  Philadelphia. 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phil- 
adelphia. 

John  Garrett  brought  an  action  on  the  case  against  John  W. 
Stitt  and  George  Wall,  trading  under  the  firm  of  John  W.  Stitt  & 
Co.,  and  filed  a  declaration  of  assumpsit  upon  a  bill  of  exchange, 
dated  the  2d  of  January  1837,  drawn  by  E.  F.  Haskell  upon  J.W. 
Stitt  &  Co.,  and  accepted  by  them,  for  $750,  in  favor  of  E.  F.  Has- 
kell, and  endorsed  by  him  to  the  plaintiff. 
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The  plaintiff  filed  a  copy  of  this  instrument  of  writing,  in 
conformity  with  the  provisions  of  the  Act  of  28th  March  1835. 

The  defendant  filed  the  following  affidavit  of  defence. 

"  John  W.  Stitt,  one  of  the  above  defendants,  being  duly  affirmed, 
says,  there  is  a  defence  to  the  above  action,  to  wit :  The  draft  on 
which  suit  is  brought,  and  a  copy  of  which  has  been  filed,  was  made 
by  the  defendants  and  accepted  by  them,  and  handed  to  E.  F.  Has- 
kell  to  get  discounted,  in  the  Delaware  Co.  Bank,  Chester,  and 
hand  over  the  proceeds  to  them,  the  said  defendants ;  and  in  case 
he  should  not  get  it  discounted,  the  said  Haskell  was  to  return  the 
draft  to  the  said  defendants.  The  said  Haskell  had  no  interest  in 
the  draft  except  as  the  agent  of  the  defendants,  to  get  it  discounted 
at  bank.  The  said  Haskell  was  unable  to  get  it  discounted  ;  and 
*9821  *affirmant  fully  believed  that  it  had  been  returned  to  the 
•*  defendants  and  destroyed. 

"  He  has  since  learnt  that  said  Haskell  gave  the  draft  to  the  plain- 
tiff, as  collateral  security  for  the  sum  of  $300,  borrowed  by  Haskell 
from  him,  for  his  own  use,  and  not  for  the  defendants.  That  the 
said  pawn  of  the  draft  was  without  the  knowledge  and  consent  of 
the  defendants ;  and  in  violation  of  the  trust  reposed  in  the  said 
Haskell.  That  the  said  plaintiff  did  not  receive  the  said  draft  in 
the  ordinary  and  usual  course  of  business,  but  received  it  under 
circumstances  of  suspicion,  and  such  as  ought  to  have  put  him  on 
inquiry.  Affirmant  is  instructed,  that  such  being  the  case,  the 
defendants  have  the  same  defence  against  the  plaintiff,  as  they 
would  have  against  the  said  Haskell,  the  drawer  and  endorser  of 
the  said  draft,  had  it  remained  in  his  possession. 

And  affirmant  positively  affirms,  that  the  said  defendants  are  not 
indebted  one  cent  to  the  said  Haskell,  but  on  the  contrary,  he,  the 
said  Haskell  is  indebted  to  them  in  a  large  sum  of  money.  At  the 
time  he  received  the  said  draft,  the  said  plaintiff  gave  the  said  Has- 
kell the  following  receipt : 

'  Ashton,  19th  January  1837. 

Received  of  E.  F.  Haskell,  a  draft  on  J.  W.  Stitt  &  Co.,  and 
accepted  by  them  for  seven  hundred  and  fifty  dollars,  dated  Janu- 
ary 2d,  1838  ;  payable  four  months  after  date. 

[Signed]  JOHN  GARRETT.' 

"  And  at  the  same  time  took  from  the  said  E.  F.  Haskell,  his 
receipt  for  $300  loaned  him." 

The  plaintiff  obtained  a  rule  to  show  cause  why  judgment  should 
not  be  entered  for  want  of  a  sufficient  affidavit  of  defence,  which 
rule  was  made  absolute  on  the  5th  of  September  1837  ;  and  judg- 
ment was  entered  for  the  plaintiff  for  the  sum  of  $300,  with  inter- 
est from  the  19th  of  January  1837. 
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The  defendant  took  a  writ  of  error ;  and  assigned  the  following 
points  : 

1.  The  court  erred  in  deciding  that  the  affidavit  of  defence  filed 
in  the  above  case,  was  not  sufficient  to  entitle  the  defendant  to  a 
trial  by  jury. 

2.  The   court  erred  in  giving  judgment  for  plaintiff  for  $300, 
notwithstanding  the  affidavit  of  defence. 

Mr.  Perkins,  for  the  plaintiff  in  error,  contended,  that  the 
District  Court  ought,  upon  the  affidavit  filed,  to  have  given  the 
defendant  an  opportunity  to  go  to  a  jury  ;  and  that  there  was 
sufficient  ground  laid  to  call  upon  the  defendant  to  prove  the 
consideration  given  by  him.  He  cited  Morton  v.  Rogers,  14 


Wend.  581  ;  Brown  v.  *Taber,  5  Id.  566 ;  Beltzhoover  v. 
Blackstock,  3  Watts  26. 


[*283 


Mr.  Gr.  L.  Ashmead,  contra. — It  is  no  where  stated  in  the  affi- 
davit that  the  plaintiff  had  any  notice  of  the  transactions  between 
the  drawer  and  acceptor  ;  and  without  some  evidence  of  this  kind, 
it  is  certain  that  the  defendant  had  no  case.  Harrisburg  Bank  v. 
Meyer,  6  S.  &  R.  537  ;  Lewis  v.  Reader,  9  Id.  193.  It  is  well 
settled  that  where  a  loss  has  been  sustained  by  two  innocent  per- 
sons, it  must  be  borne  by  the  party  whose  conduct  occasioned  it. 
Merchants'  Bank  v.  Bank  United  States,  4  Rawle  318  ;  Thurston 
v.  McKown,  6  Mass.  429 ;  Perry  v.  Crammond,  1  Wash.  C.  C.  R. 
105.  Here  the  plaintiff  asked  only  for  judgment  for  the  amount 
of  his  loan,  with  interest. 

PER  CURIAM. — One  of  the  defendants  swears  to  what  would  cer- 
tainly be  a  defence  against  the  original  holder ;  but  it  is  necessary 
to  put  the  endorsee  in  the  same  predicament,  and  to  that  end  it  is 
sworn  that  the  plaintiff  received  the  bill,  not  in  the  usual  course, 
but  under  circumstances  of  suspicion  which  ought  to  have  put  him 
on  inquiry.  But  the  conclusion  thus  indicated  is  matter  to  be 
verified,  not  by  the  oath  of  the  party,  but  by  the  judgment  of  the 
court ;  it  is  in  fine  a  conclusion  of  law.  The  only  pure  matter  of 
fact  sworn  to,  is,  that  the  plaintiff  took  the  draft  under  circum- 
stances which  do  not  ordinarily  attend  the  negotiation  of  commer- 
cial paper ;  but  all  such  circumstances  may  not  equally  affect  a 
party  with  notice ;  and,  without  having  them  exhibited,  how  can 
the  court  say  whether  they  are  circumstances  of  suspicion  at  all  ? 
They  ought  to  have  been  set  out ;  for  it  is  not  enough  to  swear  to 
a  general  allegation  of  defence,  without  submitting  the  particulars, 
in  order  that  the  court  may  determine  whether  it  be  in  truth  what 
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it  is  called;  and  for  this  defect,  the  affidavit  is  palpably  insuffi- 
cient. Judgment  affirmed. 

Cited  by  Counsel,  6  Wharton  471;  6  W.  &  S.  222;  2  Barr  348; 
1  Wright  235.  y  15  Smith  113;  32  Id.  381;  1  W.  N.  C.  48 ;  3  Id. 
513.|1 

||  Cited  by  the  Court  below  as  to  the  inefficiency  of  affidavits  averring  only 
conclusions  of  law,  Warner  v.  Smith,  2  W.  N.  C.  108  ;  s.  P.  Mathews  p. 
Long,  3  Id.  512.1) 

Cited  by  the  Court,  4  Casey  296. 

As  to  when  an  endorsee  must  show  that  he  is  a  bona  fide  holder,  see  2 
Whart.  265  ;  4  W.  &  S.  447  ;  7  Barr  477  ;  5  Casey  367. 
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Milne  and  Another  against  Hamilton. 

IN   ERROR. 

In  an  action  by  the  indorsee  of  a  promissory  note,  against  the  drawer,  the 
defendant  filed  an  affidavit  of  defence,  setting  forth  that  on  a  certain  day 
(after  the  date  of  the  note  and  before  it  fell  due),  his  creditors  signed  an 
agreement,  under  their  hands  and  seals,  giving  him  an  extension  of  time  for 
paying  their  debts,  which  agreement  was  annexed  to  the  affidavit,  and  con- 
tained a  covenant  not  to  sue,  &c.,  and  also  a  covenant  to  take  up  such  notes 
of  the  defendant  as  they  had  passed  away  when  they  should  become  due. 
The  affidavit  further  stated,  that  the  payee  of  the  note  executed  the  deed  of 
extension,  by  the  consent  and  approbation  of  the  plaintiff,  as  the  deponent 
verily  believed,  &c. :  //</</.  that  this  affidavit  was  not  sufficient  to  prevent  a 
judgment  under  the  act  28th  March  1835. 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia. 

Hans  Hamilton  brought  an  action  against  David  Milne  and 
James  Milne,  trading  under  the  firm  of  David  Milne,  upon  a 
promissory  note  drawn  by  the  defendants,  dated  the  13th  of  Feb- 
ruary 1837,  at  four  months,  for  $173.40,  in  favor  of  David  Lawson, 
and  endorsed  by  him  to  the  plaintiff. 

A  copy  of  the  note  was  duly  filed ;  and  the  defendant  filed  the 
following  affidavit  of  defence : 

"  James  Milne,  one  of  the  above  defendants,  being  duly  sworn, 
says  that  there  is  a  defence  to  the  above  action,  the  nature  of  which 
is  as  follows : 

"  That  in  April  last  the  creditors  of  the  defendants  signed  an 
extension,  under  their  respective  hands  and  seals,  by  which  they 
bound  themselves,  their  heirs,  executors,  administrators  and  assigns, 
to  accept  and  take  their  several  and  respective  debts,  in  six  even 
and  equal  payments  or  portions,  without  interest,  from  the  1st  of 
May  1837.  The  first  payment  to  be  made  in  five  months  from  the 
said  first  of  May,  the  second  in  eight  months,  the  third  in  twelve 
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months,  the  fourth  in  sixteen  months,  the  fifth  in  nineteen  months 
and  the  sixth  in  twenty-one  months.  That  the  said  creditors  sev- 
erally and  respectively  agreed,  not  to  arrest,  sue,  implead,  attach 
or  prosecute  the  said  defendants,  or  their  goods  or  effects,  unless 
default  should  happen  to  be  made,  in  the  payment  of  the  said 
"instalments,  under  forfeiture  and  loss  of  the  debts  of  such  r*9or 
as  should  do  so.  Deponent  further  says,  that  David  Law-  •-  ~  ' 
son,  the  payee  and  endorser  of  the  promissory  note  on  which  the 
above  suit  is  brought,  executed  the  said  deed  of  extension,  by 
the  consent  and  approbation  of  the  said  plaintiff,  as  deponent 
verily  believes. 

"  Before  the  said  Lawson  executed  the  said  letter  of  license,  he 
delayed,  for  the  purpose  of  consulting  the  said  plaintiff,  the  then 
holder,  as  he  said,  of  the  said  note ;  went  away  for  the  purpose  of 
consulting  him,  came  back  and  signed  the  said  deed  of  extension. 
Deponent  is  instructed  if  he  can  prove  the  above  facts  (which  he 
knows  to  be  true),  that  then  the  said  plaintiff  is  bound  by  the  said 
letter  of  license  so  executed  by  the  said  Lawson  with  his  knowledge, 
consent  and  approbation,  and  has  no  right  to  bring  suit  contrary  to 
the  terms  thereof.  The  deponent  herewith  annexes  a  copy  of  the 
said  deed  of  extension,  which  he  prays  may  be  considered  as  a  part 
of  his  affidavit." 

Copy  of  the  instrument  annexed  to  the  affidavit. 

"  Know  all  men  by  these  presents,  that  we  whose  names  are 
hereunder  subscribed  and  seals  affixed,  creditors  of  David  Milne, 
or  of  the  firm  of  David  Milne  &  Son,  taking  into  consideration 
that  by  reason  of  losses  and  misfortunes,  they  have  not  at  present 
wherewith  to  pay  and  satisfy  us  our  several  debts,  do,  there- 
fore, at  their  request,  severally  and  respectively,  agree  and  bind 
ourselves,  our  heirs,  executors,  administrators  and  assigns,  to 
accept  and  take  all  debts  and  sums  of  money,  as  the  said  David 
Milne,  or  the  said  firm  do  owe  unto  us  respectively  (including  all 
notes,  endorsements,  drafts,  acceptances  and  open  contracts,  for 
which  the  said  David  Milne,  or  the  said  firm  is  liable),  by  six  even 
and  equal  payments,  or  portions,  without  interest,  from  the  first 
day  of  May,  now  next  ensuing,  and  the  interest  on  all  debts  due 
after  the  first  day  of  May  now  next  ensuing,  to  be  deducted  to 
that  day,  from  the  time  they  will  become  due ;  that  is  to  say,  the 
first  payment  to  be  made  in  five  months  from  the  said  first  day  of 
May  now  next  ensuing ;  the  second  payment  to  be  made  in  eight 
months  from  the  said  date ;  the  third  payment  in  twelve  months 
from  the  said  date ;  the  fourth  payment  in  sixteen  months  from 
the  said  date ;  the  fifth  payment  in  nineteen  months  from  the  said 
date,  and  the  sixth  payment  in  twenty-one  months  from  the  said 
date.  And  such  of  us  as  have  passed  away  our  notes  or  drafts 
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of  the  said  David  Milne,  or  of  the  said  firm,  or  for  which  the  said 
David  Milne  or  the  said  firm  is  liable,  do  hereby,  severally  and 
respectively,  covenant  and  agree  to  take  them  up  when  they 
become  due.  And  we  do  further  severally  and  respectively  agree, 
not  to  arrest,  sue,  implead,  attach  or  prosecute,  by  any  manner 
of  ways  or  means  whatsoever,  the  said  David  Milne,  or  the  said 
David  Milne  &  Son,  or  their,  or  either  of  their  goods  or  effects, 
*%7861  un^ess  default  SDaN  happen  to  be  made  in  payment  *of 
'  the  debts  aforesaid,  on  the  several  days  and  times  above 
limited,  under  forfeiture  and  loss  of  such  our  debts  and  sums  of 
money  as  shall  so  arrest,  sue,  implead,  attach  or  prosecute.  In  wit- 
ness whereof  we  have  hereunto  set  our  hands  and  seals  this  twenty- 
eighth  day  of  April,  in  the  year  one  thousand  eight  hundred  and 
thirty -seven." 

The  plaintiff  obtained  a  rule  to  show  cause  why  judgment  should 
not  be  entered  for  want  of  a  sufficient  affidavit  of  defence,  which 
was  made  absolute  on  the  6th  of  September  1837,  and  judgment 
was  entered  on  that  day  for  the  plaintiff. 

This  writ  of  error  was  then  obtained ;  and  on  the  return  of  the 
record,  the  following  specifications  of  error  were  filed : 

1.  The  court  erred  in  deciding  that  the  affidavit  of  defence  filed 
in  the  above  case  was  not  sufficient  to  entitle  the  defendant  to  a 
trial  by  jury. 

2.  The  court  erred  in  giving  judgment  for  the  plaintiff,  notwith- 
standing the  affidavit  of  defence. 

Mr.  Perkins,  for  the  plaintiff  in  error. 

Mr.  Hopkins,  contra,  was  stopped  by  the  court. 

PER  CURIAM. — The  payee  had  parted  with  the  note,  and  could 
not  control  the  holder's  recourse  on  it  without  his  consent ;  but  it 
is  supposed  that  the  holder's  approbation  of  the  arrangement  is 
equivalent  to  an  engagement  to  abide  by  it.  His  approbation,  how- 
ever, meant  nothing.  He  had  no  right  to  approve  or  object ;  for 
as  his  interest  was  not  bound  up  in  the  transaction,  it  was  one  with 
which  he  had  not  to  do.  Such  of  the  parties  as  had  parted  with 
notes  of  the  firm  covenanted  to  take  them  up  at  maturity ;  but 
nothing  indicates  an  expectation  or  forbearance  by  the  holders.  It  is 
not  to  be  supposed  that  an  endorsee  would  release  the  drawer  with- 
out an  equivalent  security ;  and  no  one  can  sue  on  a  covenant  who 
is  not  a  party  to  it.  Had  the  payee  executed  the  instrument  on  a 
promise  by  the  plaintiff  to  forbear,  the  defendants  might  have  had 
the  benefit  of  it ;  but  no  such  promise  can  be  inferred  from  the 
plaintiff's  acquiescence  in  an  arrangement  to  which  he  had  not  a 
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right  to  object.  It  would,  in  fact,  have  heen  a  relinquishment  of 
every  security  but  the  payee's  endorsement,  while  the  other  cred- 
itors were  at  liberty  to  sue  the  defendants  for  each  default.  The 
plaintiff's  pursuit  of  the  defendants,  therefore,  is  not  in  fraud  of 
those  who  interposed  to  relieve  them  ;  and  there  is,  consequently, 
nothing  in  it  which  could  furnish  a  defence. 

Judgment  affirmed. 
Cited  by  Counsel,  6  Whart.  471 ;  6  Barr  167. 


"[PHILADELPHIA,  FEBRUARY  17,  1838.]  [*287 

Thompson  and  Others  against  Garwood  and 
Another. 

IN    EQUITY. 

1.  Where  a  general  power  of  appointment  is  given  and  executed,  the  inten- 
tion of  the  party  executing  the  power  is  to  be  sought  only  in  the  instrument 
by  which  the  appointment  is  made  ;  and  the  construction  of  that  instrument 
cannot  be  affected  by  any  other  clauses  in  the  instrument  by  which  the 
power  was  created. 

2.  A.  devised  certain  real  estate  to  trustees  in  fee,  in  trust  for  the  separate 
use  of  her  niece  H.  F.,  for  life,  with  remainder  to  her  child  or  children  sur- 
viving her ;  but  if  H.  F.  should  die  without  leaving  a  child  or  children,  &c., 
surviving  her,  then  the  testator  devised  the  estate  to  such  person  and  per- 
sons, and  for  such  estate,  &c.,  and  in  such  manner,  &c.,  as  she,  the  said  H.  F., 
by  her  last  will,  &c.,  should  nominate   and  appoint ;  and  for  want  of  such 
appointment,  the  testator  devised  the  estate  to  R.  K.  F.,  in  fee.     H.  F.  mar- 
ried after  the  death  of  the  testator,  but  had  no  issue,  and  made  a  will,  by 
which  she  devised  to  her  executors  the  real  estate  which,  by  the  will  of  A. 
was  made  subject  to  her  appointment,  to  hold  the  same,  in  trust,  to  permit 
her  brother,  R.  K.  F.,  to  receive  the  rents,  &c.,  during  life,  and  at  and  from 
his  decease  to  convey  the  same  to  the  children  of  the  said  R.  K.  F.,  their 
heirs  and  assigns  forever,  in  equal  proportions.     At  the  date  of  the  will,  and 
at  the  death  of  H.  F.,  R.  K.  F.  had  two  children,  who  died  in  1835,  unmarried 
and  without  issue,  leaving  their  father  and  mother  surviving :  Held,  that  the 
limitation  of  the  remainder  was  not  confined  to  the  children  of  R.  K.  F. 
living  at  the  date  of  the  will  and  the  death  of  H.  F.,  but  extended  to  all  who 
might  come  in  esse  to  the  time  of  the  death  of  R.  K.  F.,  and  consequently, 
that  R.  K.  F.  was  not  entitled  to  call  for  a  conveyance  of  the  legal  estate  from 
the  trustees. 

THIS  case  came  before  the  court  on  a  bill  or  petition  filed  by  John 
Thompson,  trustee,  and  Robert  Knox  and  Sarah,  his  wife,  against 
Richard  Garwood  and  Benjamin  Jones,  Jr. 

The  bill  set  forth  that  on  the  13th  day  of  May,  A.  D.  1820,  Hen- 
rietta, widow  of  David  Ware,  deceased,  was  lawfully  seised  in  her 
demesne  as  of  fee  of  and  in  one  equal  undivided  moiety  or  half 
part,  the  whole  into  two  equal  parts  to  be  divided,  of  all  that 
messuage  or  tenement  and  lot  or  piece  of  ground  thereto  belong- 
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ing,  marked  in  a  plan  annexed  to  a  certain  return  of  partition 
u  Rebecca  Dennis,"  situate  on  the  west  side  of  Swanson  street, 
in  the  district  of  Southwark,  in  the  county  of  Philadelphia ;  be- 
ginning at  a  stake  on  the  said  Swanson  street,  and  extending 
thence  by  the  said  street,  south  seven  degrees  and  a  half,  west 
sixty-one  feet  or  thereabouts  to  a  stake ;  thence  by  ground  for- 
merly of  Arthur  Donaldson,  afterwards  of  Joseph  Swift,  north 
seventy-eight  degrees,  west  about  two  hundred  and  forty-five  feet, 
*28x~l  a  nor^n  sixty-two  degrees  five  minutes,  west  *fifty- 
'  eight  feet  six  inches,  or  thereabouts,  to  a  stake  on  the 
east  side  of  Church  street ;  thence  by  said  Church  street,  north 
eleven  degrees  and  a  half,  east  sixty-two  feet  one  inch  to  another 
stake  ;  thence  by  ground  allotted  to  David  Ware  and  Henrietta 
his  wife,  south  sixty-two  degrees,  east  sixty-three  feet  seven  inches, 
and  south  seventy-eight  degrees  and  forty  minutes,  east  one  hun- 
dred and  six  feet  three  inches  to  a  stake ;  thence  by  ground  left 
open  for  an  alley  to  the  landing  place,  southward  five  feet,  south 
seventy-eight  degrees  forty  minutes,  east  one  hundred  and  twenty 
feet  to  a  stake  at  the  northeast  corner  of  said  messuage  ;  and  thence 
by  the  said  alley,  the  same  course  nine  feet  eight  inches  to  the 
beginning;  with  the  easements,  hereditaments  and  appurtenances 
thereto  belonging ;  and  being  so  thereof  seised,  did  on  the  day 
aforesaid  make  her  last  will  and  testament  in  writing  of  that  date, 
duly  executed  and  since  her  death  proved,  and  now  remaining  of 
record  in  the  register's  office  at  Philadelphia,  whereby  she  did 
devise  the  same  to  John  Dennis  and  James  Josiah,  their  heirs  and 
assigns,  in  trust,  to  make  leases  thereof  from  time  to  time  during 
the  natural  life  of  her  niece,  Hannah  C.  Fisher,  and  to  recover  and 
receive  the  rents,  issues  and  profits  thereof,  and  pay  over  the  same 
when  and  as  received,  to  her  said  niece  Hannah  C.  Fisher,  for  her 
own  separate  use  and  support  in  such  way  and  manner,  and  so  that 
the  same  and  every  part  thereof  should  not  be  in  the  power  or  sub- 
ject to  the  debts,  control,  or  engagements  of  any  husband  she 
might  marry,  and  for  which  her  own  receipts  under  her  own  hand, 
notwithstanding  any  coverture  should  be  deemed  sufficient  in  the 
law  ;  and  from  and  after  her  decease,  then  to  hold  all  and  singular 
the  said  trust  estate  with  the  appurtenances  to  and  for  the  only 
proper  use  and  behoof  of  all  and  every  the  child  or  children  of  the 
said  Hannah,  her  surviving,  his,  her,  or  their  heirs  and  assigns 
forever ;  if  more  than  one,  as  tenants  in  common,  and  not  as  joint 
tenants,  but  if  either  or  any  of  the  children  of  the  said  Hannah 
should  be  then  deceased,  and  leaving  a  child  or  children  living, 
such  grandchild  or  grandchildren  of  the  said  Hannah  should  have 
and  be  entitled  in  fee  simple  to  such  part,  share  and  proportion  of 
the  said  trust  estate,  as  his,  her,  or  their  deceased  parent  or  parents 
would  have  been  entitled  to  had  such  parent  or  parents  then  been 
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living.  Provided,  however,  that  if  her  said  niece  Hannah  Fisher 
should  depart  this  life  not  leaving  a  child  or  children,  grandchild 
or  grandchildren,  her  surviving,  or  leaving  a  child  or  children, 
grandchild  or  grandchildren,  living,  and  they  should  all  die  in  their 
minority,  and  without  issue,  then  and  in  such  case,  all  the  trust  estate 
ahove  described,  should  go,  and  the  said  testatrix  did  give  and 
devise  the  same  to  such  person  and  persons,  and  for  such  estate 
and  estates,  and  in  such  manner  and  form  as  she,  the  said  Hannah 
C.  Fisher,  by  her  last  will  and  testament,  in  writing  or  any  writing 
under  her  own  hand  and  seal,  attested  by  two  or  more  *credi-  posq 
ble  witnesses  by  her  intended,  as  and  for  her  last  will  and  "• 
testament,  notwithstanding  any  coverture,  or  whether  she  shoul-i 
be  covert  or  sole,  should  nominate,  direct  and  appoint,  and  for 
want  of  such  appointment  the  same  should  go,  and  she  did  give 
the  same  to  her  nephew,  the  said  petitioner,  Robert  Knox  Fisher, 
brother  of  the  said  Hannah,  and  to  his  heirs  and  assigns  forever, 
in  absolute  fee  simple. 

The  complainants  annexed  a  copy  of  the  will,  and  averred, 
that  at  the  making  thereof,  and  at  the  death  of  said  testatrix, 
the  petitioner,  Robert  K.  Fisher  and  his  brother  John  Fisher, 
devisees,  therein  named,  were  both  bachelors  ;  the  marriage  of 
each  of  them  having  taken  place  since  her  death. 

The  bill  proceeded  to  set  forth,  that  on  or  about  the  4th  day  of 
June,  in  the  said  year,  the  testatrix  died  seised,  as  aforesaid,  of  and 
in  the  said  premises,  without  having  in  any  wise  altered  or  revoked 
her  said  last  will  and  testament.  And  after  her  death,  the  said  Han- 
nah C.  Fisher  intermarried  with  Joseph  S.  Snowden,  and  after- 
wards, on  the  9th  of  July,  A.  D.  1833,  died  without  leaving  any 
child,  grandchild,  or  issue  of  any  sort  living,  having  first,  on  the 
3d  day  of  August,  A.  D.  1832,  by  virtue  and  in  execution  of  the 
power  and  authority  given  to  her  in  and  by  the  said  last  will  and 
testament  of  Henrietta  Ware,  deceased,  made  her,  the  said  Han- 
nah C.  Snowden's  last  will  and  testament  in  writing,  bearing  date 
the  day  and  year  last  aforesaid,  not  afterwards  altered  or  revoked 
by  her,  and  after  her  death  duly  proved,  and  now  remaining  of 
record  in  the  said  register's  office  at  Philadelphia,  wherein  it  was 
and  is  contained,  as  follows :  "  Second.  I  give  and  devise  unto  my 
said  executors,  their  heirs  and  assigns  forever,  the  undivided  moiety 
or  half  part  of  all  that  house  and  lot  of  ground  thereto  belonging, 
situate  on  the  west  side  of  Swanson  street,  in  the  district  afore- 
said, which  said  moiety  of  the  said  house  and  lot  is,  by  the  will  of 
Henrietta  Ware,  made  subject  to  my  direction  and  appointment ; 
to  have  and  to  hold  the  same  in  trust,  to  permit  and  suffer  my 
brother,  Robert  Knox  Fisher,  to  receive  and  have  for  his  own  use 
all  the  clear  rent,  income  and  product  thereof,  for  and  during  the 
term  of  his  natural  life ;  and  at  and  from  his  decease  to  convey 
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the  same  to  the  children  of  the  said  Robert  Knox  Fisher,  their  heirs 
and  assigns  forever,  in  equal  shares  and  proportions." 

*'  Fifth.  I  give  and  bequeath  to  my  executors,  hereinafter 
named,  and  to  each  of  them,  the  sum  of  four  hundred  dollars  ;  the 
payment  of  which  I  charge  upon  the  estate,  which,  by  the  said 
will  of  Henrietta  Ware,  is  made  subject  to  my  direction  and 
appointment,  and  which  I  direct  and  appoint  to  be  paid  out  of  the 
income  or  product  of  the  said  estate,  before  any  other  disposition 
thereof." 

"  And  I  direct  and  appoint,  that  the  trustees  under  the  will  of 

*9901   *^en"etta  Ware>  convey  the  estate  holden  by  them  in  trust 

J  for  such  persons,  and  for  such  uses  as  I  shall  nominate, 

direct  and  appoint,   agreeable  to   the  nomination,  direction  and 

appointment  thereof,  made  by  this  my  will. 

"  Lastly,  1  do  nominate  and  appoint  Richard  Garwood  and 
Benjamin  Jones,  Jr.,  to  be  the  executors  of  this  my  will." 

The  complainants  annexed  a  copy  of  this  will,  and  averred, 
that,  at  the  making  of  the  said  will,  and  death  of  the  testatrix, 
Hannah  C.  Snowden,  her  sister  Mary  Fuit,  therein  named,  had 
been  left  a  widow,  and  had  no  other  issue  than  her  daughter 
Patsey  Ann,  therein  named  ;  that  at  the  making  of  the  said  will, 
the  said  testatrix's  brother,  John  Fisher,  therein  named,  had  issue 
one  child  born,  and  another  in  venire  sa  mere,  which  said  child 
then  in  venire  sa  mere,  was  born  on  the  6th  of  November  1832, 
and  died  on  the  4th  of  July  1833,  and  he  has  since  had  another 
child,  born  after  the  death  of  the  said  testatrix ;  that  at  the  time 
of  making  the  said  will,  and  of  the  testatrix's  death,  there  were 
living  four  children  of  her  deceased  sister,  Elizabeth  Hill ;  and  that, 
at  the  time  of  making  her  will  and  of  her  death,  the  petitioner, 
Robert  Knox  Fisher,  had  issue  two  children,  who  are  since  deceased, 
as  is  hereinafter  more  particularly  stated. 

That  John  Dennis  and  James  Josiah,  the  said  trustees,  named 
in  the  will  of  Henrietta  Ware,  deceased,  both  died  before  the 
said  Hannah  C.  Snowden,  who,  during  her  lifetime,  and  after 
their  decease,  at  a  Supreme  Court  for  the  said  district,  held  at 
Philadelphia,  on  the  30th  day  of  March,  A.  D.  1832,  presented 
her  petition  on  oath,  setting  forth  the  said  devise  in  the  will  of 
Henrietta  Ware,  that  the  said  John  Dennis  and  James  Josiah 
were  both  deceased,  and  that  there  was  no  suitable  person  to 
execute  the  said  trust,  and  praying  that  the  court  would  appoint 
some  suitable  and  proper  person  or  persons  to  be  trustees  in 
their  place,  &c.  Whereupon  this  court  appointed  to  be  trustees 
in  the  place  of  the  said  deceased  trustees,  the  same  Richard  Gar- 
wood  and  Benjamin  Jones,  Jr.,  named  as  executors  and  devisees 
in  trust  as  aforesaid,  in  the  will  of  the  said  Hannah  C.  Snowden  : 
that  they  thereupon  accepted  the  said  trust  under  the  will  of 
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Henrietta  Ware,  and  after  the  death  of  the  said  Hannah  C. 
Snowden  were  duly  qualified  as  executors  of  her  will,  and 
accepted  and  entered  upon  the  execution  of  the  trust  thereby  in 
them  vested. 

That  at  the  time  of  the  making  of  the  said  will  of  the  said  Han- 
nah C.  Snowden,  and  at  the  time  of  her  death,  the  said  Robert 
Knox  Fisher  had  issue  only  two  children,  a  daughter  named  Anne 
Frances,  and  a  son  named  Robert,  and  has  not  since  had  any  other 
child  or  children,  or  issue ;  and  the  said  only  two  children  of  the 
said  Robert  Knox  Fisher  have  since  both  of  them  died  *in-  r*nq-\ 
testate,  unmarried  and  without  issue,  the  said  Robert  having  •- 
so  died  on  the  5th  day  of  July  1835,  aged  three  years,  seven 
months,  and  ten  days,  and  the  survivor,  Anne  Frances,  having  so 
died  on  the  10th  of  the  same  month  of  July  1825,  aged  seven  years, 
one  month  and  ten  days.  And  the  said  Robert  Knox  Fisher  hav- 
ing no  other  issue  living  at  the  time  of  their  decease,  the  equitable 
remainder  in  fee  simple  theretofore  vested  in  his  said  children,  did, 
according  to  the  form  and  effect  of  the  statute  of  this  Commonwealth 
in  that  behalf  provided,  descend  to  him.  And  upon  the  death  of 
the  survivor  of  the  said  children,  he  became  himself  tenant  in  fee 
simple  of  the  said  remainder,  in  and  with  which  his  life  estate  did 
thereupon  become  united,  so  that  he  became  and  was,  then  and 
thenceforth,  sole  equitable  tenant  in  fee  simple  in  possession  of  and 
in  the  aforesaid  moiety  or  half  part  of  the  said  premises ;  and  being 
so  thereof  seised,  and  thereto  entitled  in  fee  simple  in  possession, 
the  said  Robert  Knox  Fisher  and  Sarah  his  wife,  on  the  10th  day 
of  November  1835,  by  indenture  of  bargain  and  sale,  made  and 
executed  by  and  between  them  the  said  Robert  Knox  Fisher  and 
Sarah  his  wife,  of  the  one  part,  and  the  said  John  Thompson  of  the 
other  part,  and  recorded  in  the  proper  office  at  Philadelphia,  on  the 
llth  of  November,  A.  D.  1835,  did  convey  all  that  the  aforesaid 
moiety  or  half  part  of  and  in  the  said  premises,  with  the  appurte- 
nances, to  the  said  John  Thompson  aud  his  heirs,  "  In  trust  during 
the  continuance  of  the  trusts  thereinafter  declared,  with  or  without 
judicial  proceedings,  to  obtain  the  conveyance  to  the  said  party  of 
the  second  part,  and  his  heirs,  of  the  outstanding  legal  title  of  and 
in  the  said  premises ;"  and  upon  sundry  other  uses  and  trusts 
therein  expressed  and  declared,  for  the  benefit  of  the  said  Robert 
Knox  Fisher  and  Sarah  his  wife ;  as  will,  on  reference  thereto  at 
large  appear.  That  since  the  creation  of  the  said  last-mentioned 
trust,  the  said  John  Thompson,  trustee,  has  duly  paid  and  satisfied 
to  the  said  Richard  Garwood  and  Benjamin  Jones,  Jr.,  the  propor- 
tion, chargeable  upon  the  said  premises,  of  the  legacy  of  four  hun- 
dred dollars  to  each  of  them,  charged  by  the  said  will  of  Hannah  C. 
Snowden  upon  the  whole  of  the  estates  by  her  devised  as  aforesaid. 
That  by  reason  of  the  determination  of  the  equitable  life  estate  of 
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the  said  Robert  Knox  Fisher,  on  the  descent  to  him  of  the  equit- 
able remainder  in  fee  as  aforesaid,  he  the  said  Robert  Knox 
Fisher,  at  and  before  his  said  conveyance  to  the  said  John  Thomp- 
son, had  become,  and  was,  the  owner  of  an  indefeasible  equitable 
estate  in  fee  simple  of  and  in  the  said  moiety  or  half  part  of  the 
said  premises ;  and  the  trust  thereof,  theretofore  vested  in  the  said 
Richard  Garwood  and  Benjamin  Jones,  Jr.,  was  expired,  and  the 
said  Robert  Knox  Fisher  was  entitled  (and  the  said  John  Thomp- 
son is  now  entitled)  to  have  the  legal  estate  of  and  in  the  said 
premises  conveyed  to  him  by  the  said  Richard  and  Benjamin  ;  and 
the  petitioners  did  for  that  purpose,  in  a  friendly  manner,  apply  to 
*2Q21  tnem  to  convey  the  same.  That  the  said  *Richard  and 
J  Benjamin  thereupon  alleged  that  they  were  not  certainly 
advised  whether  the  said  trust,  so  in  them  vested  as  aforesaid,  was 
or  was  not  expired,  although  if  it  have  expired,  they  would  have 
no  objection  to  convey  the  said  legal  estate  as  is  hereinafter  prayed. 
And  on  the  whole  they  refused  and  still  refuse  to  convey  the  said 
legal  estate,  except  upon  the  compulsion  of  this  court  and  under 
the  sanction  of  a  decision  that  the  said  trust,  heretofore  in  them 
vested,  is  expired. 

The  bill  then  proceeded  to  aver  that  the  said  John  Thompson, 
by  reason  of  the  premises,  has  a  full  and  perfect  right  to  demand 
and  insist  upon  a  conveyance  to  him  of  the  said  legal  estate.  The 
bill  concluded  with  praying  the  court  to  make  such  order  and 
direction  in  the  premises  as  may  compel  the  said  Richard  Gar- 
wood  and  Benjamin  Jones,  Jr.,  to  convey  the  said  legal  estate  to 
the  said  John  Thompson  and  his  heirs ;  and  praying  a  subpoena 
and  general  relief,  &c. 

The  will  of  Mrs.  Ware,  a  copy  of  which  was  annexed  to  the  bill 
is  as  follows : 

"  Be  it  remembered  that  I,  Henrietta  "Ware,  of  the  district  of 
Southwark,  in  the  county  of  Philadelphia,  widow  and  relict  of 
David  Ware,  late  of  the  same  place,  deceased,  being  sick  and  weak 
in  body,  but  of  sound  disposing  inind,  memory  and  understanding, 
considering  the  uncertainty  of  this  life,  and  certainty  of  death,  do 
make  and  publish  my  last  will  and  testament  in  manner-  and  form 
following,  to  say : 

"  First.  I  order  and  direct  that  all  my  just  debts  and  funeral 
charges  be  paid  as  soon  as  possible  after  my  decease. 

"  item.  I  do  give  to  my  executors,  hereinafter  named,  an  annuity 
or  yearly  sum  of  six  hundred  dollars,  to  be  paid  out  of  my  personal 
estate,  in  trust,  to  be  by  them  expended  for  and  towards  the  main- 
tenance and  support  of  Ann  Ware,  the  mother  of  my  late  husband, 
David  Ware,  during  her  natural  life,  in  such  way  and  manner  as 
my  executors,  in  their  discretion,  may  deem  most  conducive  to  her 
comfort.  And  I  do  hereby  declare  that  the  snid  annuity  of  six 
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hundred  dollars  is  in  lieu,  satisfaction  and  discharge  of  an  annuity 
of  two  hundred  dollars  charged  by  the  will  of  my  said  late  husband 
on  the  three  houses  and  lots  in  China  stretf,  hereinafter  mentioned  ; 
and  I  do  direct  my  executors,  in  applying  the  said  six  hundred 
dollars  per  annum  to  the  use  of  the  said  Ann  Ware,  to  take  her 
receipts  from  time  to  time  in  discharge  of  the  annuity  given  her  by 
my  said  husband  as  aforesaid,  in  order  that  the  said  houses  and  lots 
may  be  kept  free  and  clear  of  the  same  annuity. 

"  Item.  I  do  give  to  John  Devereaux,  son  of  Captain  Devereaux, 
the  *sum  of  one  thousand  dollars,  as  a  testimony  of  my  r^ono 
regard  for  him.  ($1000.) 

"  Item.  I  do  give  to  Maria  Turnall,  a  black  woman  who  now 
lives  with  me,  one  hundred  dollars,  for  her  kind  attention  to  me 
during  my  illness. 

"Item.  I  do  give  to  my  cousin,  John  Dennis,  of  New  Bruns- 
wick, in  the  state  of  New  Jersey,  during  his  natural  life,  all  my 
mansion  house,  stables,  out-buildings,  garden  and  ground  thereto 
belonging,  situate  on  the  west  side  of  Swanson  street,  between 
Christian  and  Prime  streets,  in  Southwark  aforesaid,  bounded  on 
the  east  by  Swanson  street ;  on  the  south  by  the  tavern  and  lot  in 
the  tenure  of  John  Miller ;  on  the  west  by  Church  street,  and  on 
the  north  partly  by  the 'ground  hereinafter  devised  to  the  said  John 
Dennis  and  to  Robert  McMullen,  in  trust  for  John  Fisher  for  life, 
&c.,  and  partly  by  the  Swedes'  burial-ground,  to  hold  to  him,  the 
said  John  Dennis,  for  and  during  all  the  term  of  his  natural  life, 
and  no  longer,  and  at  and  immediately  after  the  decease  of  the  said 
John  Dennis,  all  my  said  mansion-house,  stables,  out-buildings, 
ground  and  gardens  thereto  belonging,  with  the  appurtenances,  shall 
go,  and  I  do  give  and  devise  the  same  to  all  and  every  the  children 
of  the  said  John  Dennis,  now  born,  or  hereafter  to  be  born,  their 
respective  heirs  and  assigns  forever,  share  and  share  alike,  as 
tenants  in  common,  and  not  as  joint  tenants. 

"  Item.  I  do  give  and  devise  to  the  said  John  Dennis,  and  my 
friend,  Captain  James  Josiah,  of  Southwark  aforesaid,  and  to  their 
heirs  and  assigns,  all  my  one  full,  equal  and  undivided  moiety  or 
half  part  of  the  tavern,  and  lot  of  ground  thereto  belonging,  situate 
on  the  west  side  of  Swanson  street,  adjoining  the  south  line  of  nay 
mansion  estate  aforesaid,  now  in  the  tenure  of  John  Miller,  extend- 
ing from  Swanson  to  Church  streets.  Also  a  lot  of  ground  on  the 
west  side  of  Church  street  and  east  side  of  Front  street,  directly 
west  of  the  said  tavern  and  lot  formerly  held  by  me  and  my  sister, 
Ann  Fisher,  in  fee,  as  tenants  in  common,  and  my  said  sister  by 
deed  conveyed  her  moiety  of  the  same  last  mentioned  lot  to  my  late 
husband  and  myself,  in  fee,  and  which  said  last  mentioned  lot  was 
formerly  part  of  the  lot  attached  to  the  said  tavern.  Also,  all  that 
wharf  and  lot  of  ground  lately  purchased  of  the  Miss  Swifts  on  the 
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east  side  of  Swanson  street,  directly  opposite  the  said  tavern  and 
lot,  bounded  west  by  Swanson  street,  south  by  ground  of  Josiah 
Ilaines,  east  by  the  Delaware  river,  and  north  by  an  alley.  Also, 
the  southernmost  moiety  or  equal  half  part  of  my  ground  on  the 
east  side  of  Front  street,  and  west  side  of  Church  street  (adjoining 
the  north  side  of  the  first  mentioned  Front  street  lot),  whereof  my 
brother  Barney  Dennis  died  seised,  and  which  I  am  entitled  to  as 
his  heiress  at  law.  Also,  the  northernmost  moiety  or  equal  half 
part  of  a  lot  of  ground  on  the  east  side  of  Front  street,  in  the 
Northern  Liberties  and  county  of  Philadelphia,  and  extending  into 
*-;)941  ^e  r'ver  Delaware,  now  in  the  tenure  of  *Samuel  Medara, 
'  and  the  northernmost  moiety  or  equal  half  part  of  one  other 
lot  on  the  east  side  of  Front  street,  in  the  Northern  Liberties  afore- 
said, and  extending  into  the  river  Delaware,  now  in  the  tenure  of 

Wallace,  which  said  last  two  mentioned  lots  I  am  entitled  to 

as  heiress  at  law  to  my  said  brother,  Barney  Dennis,  deceased, 
together  with  the  appurtenances,  to  hold  the  same  to  them  the  said 
John  Dennis  and  James  Josiah,  their  heirs  and  assigns  forever,  in 
trust,  nevertheless,  to  make  leases  thereof  from  time  to  time,  during 
the  natural  life  of  my  niece,  Hannah  C.  Fisher,  and  to  recover  and 
receive  the  rents,  issues  and  profits  thereof,  and  pay  over  the  same 
when  and  as  received,  to  my  said  niece,  Hannah  C.  Fisher,  for  her 
own  separate  use  and  support,  in  such  way  and  manner,  and  so  that 
the  same  and  every  part  thereof  shall  not  be  in  the  power  or  sub- 
ject to  the  debts,  control,  or  engagements  of  any  husband  she  may 
marry,  and  for  which  her  own  receipt,  under  her  own  hand,  not- 
withstanding any  coverture,  shall  be  deemed  sufficient  in  the  law ; 
and  from  and  after  her  decease,  then  to  hold,  all  and  singular,  the 
said  trust  estate,  with  the  appurtenances,  to  and  for  the  only  proper 
use  and  behoof  of  all  and  every  the  child  and  children  of  the  said 
Hannah,  her  surviving,  his,  her,  or  their  heirs  and  assigns  forever, 
if  more  than  one,  as  tenants  in  common,  and  not  as  joint  tenants  ; 
but  if  either  or  any  of  the  children  of  the  said  Hannah  should  be 
then  deceased,  leaving  a  child  or  children  living,  such  grandchild  or 
grandchildren  of  the  said  Hannah  shall  have  and  be  entitled,  in  fee 
simple,  to  such  part,  share  and  proportion  of  the  said  trust  estate 
as  his,  or  their  deceased  parent  or  parents  would  have  been  entitled 
to  had  such  parent  or  parents  then  been  living.  Provided,  how- 
ever, that  if  my  said  niece,  Hannah  Fisher,  shall  depart  this  life 
not  leaving  a  child  or  children,  grandchild  or  grandchildren  her 
surviving,  or  leaving  a  child  or  children,  grandchild  or  grand- 
children living,  they  shall  all  die  in  their  minority,  and  without 
issue,  then,  and  in  such  case,  all  the  trust  estate  above  described 
shall  go,  and  I  do  hereby  devise  the  same,  to  such  person  and  per- 
sons, and  for  such  estate  and  estates,  and  in  such  manner  and  form, 
as  she,  the  said  Hannah  C.  Fisher,  by  her  last  will  and  testament 
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in  writing,  or  any  writing  under  her  own  hand  and  seal,  attested 
by  two  or  more  credible  witnesses,  by  her  intended  as  and  for  her 
last  will  and  testament,  notwithstanding  any  coverture,  or  whether 
she  be  covert  or  sole,  shall  nominate,  direct  and  appoint,  and  for 
want  of  such  appointment,  the  same  shall  go,  and  I  do  give  the 
same,  to  my  nephew,  Robert  Knox  Fisher,  brother  of  the  said 
Hannah,  and  to  his  heirs  and  assigns  forever,  in  absolute  fee 
simple. 

"•Item.  It  is  my  will  that  the  abovenamed  John  Dennis  and 
James  Josiah,  their  heirs  and  assigns,  shall  and  may,  should  they 
deem  it  most  advisable  so  to  do,  at  any  time  or  times  during  the 
natural  life  of  my  said  niece,  the  said  Hannah  C.  Fisher,  with  her 
consent  and  approbation  in  writing,  notwithstanding  any  coverture, 
and  after  her  *decease,  during  the  minority  of  her  children,  r*nqr 
should  she  leave  any,  by  and  with  the  consent  in  writing  of  "• 
the  guardian  or  guardians  of  such  children,  to  grant  and  convey 
any  part  or  parts  of  the  trust  estate  aforesaid  to  any  person  or  per- 
sons whomsoever,  his,  her,  or  their  heirs  and  assigns  forever,  for 
the  greatest  and  best  annual  ground-rents  that  can  or  may  reason- 
ably be  had  and  gotten  for  the  same,  and  to  reserve  the  same  ground- 
rents,  payable  semi-annually,  to  them,  the  said  John  Dennis  and 
James  Josiah,  their  heirs  and  assigns  for  the  like  several  uses, 
intents  and  purposes  that  are  hereinbefore  mentioned,  expressed 
and  declared,  of  and  concerning  the  trust  estate  aforesaid,  and  to 
and  for  no  other  use,  intent  or  purpose  whatsoever. 

"Item.  I  do  give  and  devise  to  my  nephew,  the  said  Robert 
Knox  Fisher,  and  to  his  heirs  and  assigns,  all  my  wharf,  lots  of 
ground  and  buildings,  situate  on  the  east  side  of  Swanson  street, 
and  north  side  of  an  alley,  in  Southwark  aforesaid,  now  occupied 
partly  by  Snowden  &  Wager,  partly  by  Mrs.  Lonton,  and  partly 
by  Mr.  Taylor;  bounded  east  by  the  river  Delaware,  south  by  the 
said  alley,  west  by  Swanson  street,  and  north  by  late  Devereaux's 
estate.  Also,  the  southernmost  moiety  or  equal  half  parts  of  the 
aforesaid  two  lots  on  the  east  side  of  Front  street,  in  the  Northern 
Liberties,  and  extending  to  the  Delaware  river,  one  in  the  tenure 

of  Samuel  Medara,  and  the  other  in  the  tenure  of Wallace ; 

and  also  the  northernmost  and  remaining  moiety  or  equal  half  part 
of  my  ground  on  the  east  side  of  Front  street  and  west  side  of 
Church  street  (adjoining  the  lot  at  the  rear  end  of  the  tavern  lot), 
whereof  my  brother  Barney  Dennis  died  seised,  and  to  which  I 
am  entitled  as  his  heiress  at  law,  as  aforesaid,  together  with  the 
appurtenances,  to  hold  to  him,  the  said  Robert  Knox  Fisher,  his 
heirs  and  assigns,  to  his  and  their  own  proper  use  and  behoof 
forever. 

"  Item.  I  give  and  devise  unto  the  said  John  Dennis,  and  my 
friend,  Robert  McMullin  their  heirs  and  assigns,"  the  easternmost 
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of  my  brick  messuages  on  the  north  side  of  China  street,  and  lot 
of  ground  thereto  belonging,  now  occupied  by  John  Green,  together 
with  the  appurtenances,  to  hold  to  them,  the  said  John  Dennis  and 
Robert  McMullin,  their  heirs  and  assigns  forever,  in  trust,  never- 
theless to  make  leases  thereof  from  time  to  time,  during  the  natural 
life  of  Mary  Fuit,  wife  of  Thomas  Fuit,  and  recover  and  receive 
the  rents,  issues  and  profits  thereof,  and  pay  over  the  same,  when 
and  as  received,  to  the  said  Mary  Fuit,  for  her  own  separate  use 
and  support,  in  such  way  and  manner  and  so  that  the  same,  and 
every  part  thereof,  shall  not  be  in  the  power,  or  subject  to  the 
debts,  control  or  engagements  of  her  husband,  and  for  which  her 
own  receipts,  under  her  own  hand,  notwithstanding  any  coverture, 
shall  be  deemed  sufficient  in  law  ;  and  from  and  after  her  decease, 
then  to  hold  the  same  to  and  for  the  only  proper  use  and  behoof 
of  all  and  every  the  child  or  children  of  the  said  Mary  Fuit,  now 
*9qg-i  born,  or  hereafter  to  be  born,  *his,  her  or  their  heirs  and 
J  assigns  forever,  if  more  than  one,  as  tenants  in  common, 
and  not  as  joint  tenants ;  and  in  case  of  her  decease  without  leav- 
ing a  child  or  children,  grandchild  or  grandchildren,  her  surviving, 
then  the  messuage  and  lot  last  aforesaid,  with  the  appurtenances, 
shall  go  to,  and  I  do  give  and  devise  the  same,  to  my  cousin,  Jesse 
Turner,  his  heirs  and  assigns,  to  his  and  their  own  proper  use  and 
behoof  forever;  and  I  do  also  give  to  the  said  John  Dennis  and 
Robert  McMullin  the  sum  of  five  hundred  dollars,  in  trust,  to  be 
by  them  appropriated  and  paid  for  the  separate  use  of  the  said 
Mary  Fuit,  on  her  separate  receipt,  in  the  same  way  and  manner  as 
is  hereinbefore  mentioned,  concerning  the  rents  and  profits  of  the 
messuage  and  lot  last  aforesaid,  so  that  the  same  shall  not  be  in 
the  power,  or  subject  to  the  debts,  control  or  engagements  of  her 
husband. 

*'  Item.  I  give  and  devise  to  the  said  John  Dennis  and  Robert 
McMullin,  their  heirs  and  assigns,  the  middlemost  of  my  said  three 
brick  messuages  on  the  north  side  of  China  street,  and  the  lot  of 
ground  thereto  belonging,  now  occupied  by  Rachel  Lawson, 
together  with  the  appurtenances,  to  hold  to  them,  the  said  John 
Dennis  and  Robert  McMullin,  their  heirs  and  assigns  forever,  in 
trust,  to  make  leas.es  thereof  from  time  to  time,  during  the  natural 
life  of  Elizabeth  Hill,  wife  of  Robert  Hill,  and  to  recover  and 
receive  the  rents,  issues  and  profits  thereof,  and  pay  over  the  same, 
when  and  as  received,  to  the  said  Elizabeth  Hill  for  her  own  sepa- 
rate use  and  support,  in  such  way  and  manner,  and  so  that  the 
same  and  every  part  thereof  shall  not  be  in  the  power,  or  subject 
to  the  debts,  control  or  engagements  of  her  husband,  and  for  which 
her  own  receipts,  under  her  own  hand,  notwithstanding  her  cover- 
ture, shall  be  deemed  sufficient  in  the  law  ;  and  from  and  after 
her  decease,  then  to  hold  the  same  to  and  for  the  only  proper  use 
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and  behoof  of  all  and  every  the  child  or  children  of  the  said  Eliza- 
beth Hill,  now  born,  and  hereafter  to  be  born,  his,  her  or  their 
heirs  and  assigns  forever,  if  more  than  one  as  tenants  in  common, 
and  not  as  joint  tenants  ;  and  in  case  of  her  decease  without  leav- 
ing a  child  or  children,  grandchild  or  grandchildren,  her  surviving, 
then  the  messuage  and  lot  last  aforesaid,  with  the  appurtenances, 
shall  go,  and  I  do  give  and  devise  the  same  to  my  cousin,  Jesse 
Turner,  his  heirs  and  assigns,  to  his  and  their  own  proper  use  and 
behoof  forever ;  and  I  do  also  give  to  the  said  John  Dennis  and 
Robert  McMullin  the  sum  of  five  hundred  dollars,  in  trust,  to  be 
by  them  appropriated  and  paid  for  the  separate  use  of  the  said 
Elizabeth  Hill,  on  her  separate  receipt,  in  the  same  way  and  man- 
ner as  is  hereinbefore  mentioned,  concerning  the  rents  and  profits  of 
the  messuage  and  lot  last  aforesaid,  so  that  the  same  shall  not  be  in 
the  power,  or  subject  to  the  debts,  control,  or  engagements  of  her 
husband. 

"  Item.  I  do  give  and  devise  to  my  friend  Elizabeth  Freeman, 
of  the  city  of  Philadelphia,  widow,  and  to  her  heirs  and  assigns 
forever,  *the  westernmost  of  my  said' three  brick  messuages  r*oq-r 
on  the  north  side  of  China  street,  and  the  lot  of  ground  thereto  "- 
belonging,  now  occupied  by  Edward  Gardner,  together  with  the 
appurtenances,  to  hold  to  her,  the  said  Elizabeth  Freeman,  her 
heirs  and  assigns,  to  her  and  their  own  proper  use  and  behoof 
forever. 

"  Item.  I  give  to  my  cousin,  Jesse  Turner,  and  to  his  heirs  and 
assigns,  my  two  contiguous  small  frame  houses,  and  lots  of  ground 
thereto  belonging,  situate  on  the  east  side  of  Front  street,  between 
Christian  and  Prime  streets,  in  Southwark  aforesaid,  one  in  the 
tenure  of  Lewis  Huskey,  and  the  other  in  the  tenure  of  John 
Sheed,  bounded  on  the  south  by  ground  of  the  widow  Burden  ; 
and  also  all  my  lots  of  ground  on  the  north  side  of  Brown  street, 
and  east  side  of  Fourth  street  continued,  in  the  Northern  Liberties, 
and  county  of  Philadelphia,  together  with  the  appurtenances,  to 
hold  to  him,  the  said  Jesse  Turner,  his  heirs  and  assigns,  to  and 
for  his  and  their  own  proper  use  and  behoof  forever. 

"  Item.  I  do  give  and  devise  to  the  said  John  Dennis  and  Robert 
McMullin,  their  heirs  and  assigns,  my  two  brick  and  two  frame 
tenements,  and  lots  of  ground  thereto  belonging,  situate  on  the 
east  side  of  Church  street,  in  Southwark  aforesaid,  bounded  on 
the  west  by  Church  street,  on  the  south  by  my  garden,  on  the 
east  and  north  by  the  Swedes'  burial-ground,  together  with  the 
appurtenances,  to  hold  to  them,  the  said  John  Dennis  and  Robert 
McMullin,  their  heirs  and  assigns,  in  trust,  to  make  leases  thereof, 
and  to  receive  the  rents  and  profits  of  the  same,  and  to  pay  and 
apply  the  same  when  and  as  received  for  and  towards  the  main- 
tenance and  support  of  my  nephew,  John  Fisher,  during  his 
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natural  life,  in  such  way  and  manner  as  they,  the  said  trustees, 
in  their  discretion  may  see  fit,  and  so  that  the  same,  and  ever} 
part  thereof,  shall  not  be  in  the  power,  or  subject  to  the  debts, 
control  or  engagements  of  the  said  John  Fisher;  and  at  and  imme- 
diately after  his  decease,  then  the  same  tenements  and  lots  last 
aforesaid,  shall  go  to  all  and  every  the  children  of  the  said  John 
Fisher,  in  fee  simple,  if  more  than  one,  as  tenants  in  common, 
and  not  as  joint  tenants  ;  and  in  case  of  the  decease  of  the  said 
John  without  leaving  a  child  or  children,  grandchild  or  grand- 
children, him  surviving,  then  the  same  tenements  and  lots  last 
aforesaid,  shall  go,  and  I  do  give  the  same  to  the  above-named 
Robert  Knox  Fisher,  his  heirs  and  assigns  forever,  in  absolute  fee 
simple. 

"  Item.  And  as  to  all  the  rest,  residue  and  remainder  of  my 
estate  whatsoever,  and  wheresoever  in  the  world,  real,  personal  and 
mixed,  I  do  give,  devise  and  bequeath  the  same  to  the  above- 
named  Hannah  C.  Fisher,  and  to  her  heirs,  executors,  adminis- 
trators and  assigns,  to  and  for  their  own  proper  use,  benefit  and 
behoof  forever. 

"  And  lastly,  I  do  nominate  and  appoint  the  said  John  Dennis, 
James  Josiah  and  Robert  McMullin,  to  be  executors  of  this  my 
*9Q8T  w'^'  * Hereby  revoking  all  others  by  me  at  any  time  here- 
•"  tofore  made,  I  do  declare  this  only  to  contain  my  last  will 
and  testament.  In  witness  whereof,  I,  the  said  Henrietta  Ware, 
have  hereunto  set  my  hand  and  seal,  this  thirteenth  day  of  May, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  twenty. 
1820." 

The  will  of  Mrs.  Snowden,  a  copy  of  which  also  is  also  annexed 
to  the  bill,  is  as  follows  : 

"  Be  it  remembered,  that  I,  Hannah  C.  Snowden,  of  the  city  of 
Philadelphia,  wife  of  Joseph  S.  Snowden,  formerly  Hannah  C. 
Fisher,  by  virtue  and  in  execution  of  the  power  and  authority 
given  to  me,  in  and  by  the  last  will  and  testament  of  Henrietta 
Ware,  late  of  the  district  of  Southwark,  widow,  deceased,  do  make 
this  my  last  will  and  testament  in  manner  and  form  following,  that 
is  to  say  : — 

"  First.  I  give  and  devise  unto  my  executors  hereinafter  named, 
and  to  their  heirs  and  assigns,  all  that  wharf  and  lot  of  ground,  on 
the  east  side  of  Swanson  street,  in  the  district  of  Southwark, 
bounded  west  by  Swanson  street,  south  by  ground  of  Josiah  Hanes, 
east  by  the  Delaware  river,  and  north  by  an  alley.  Subject  to  the 
payment  of  the  mortgage  debt  which  is  on  the  same.  Also,  that 
lot  of  ground  on  the  east  side  of  Front  street  and  west  side  of 
Church  street,  in  said  district,  which  together  with  the  wharf  and 
lot  of  ground  before  mentioned,  by  the  will  of  the  said  Henrietta 
Ware  are  made  subject  to  my  direction  and  appointment,  and  all 
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rents  which  have  been  or  may  be  reserved  out  of  the  said  lots 
or  any  of  them  or  any  part  thereof,  to  have  and  to  hold  the 
said  wharf  and  lot  on  Swanson  street,  and  the  said  lot  on  Front 
street,  and  the  said  rents  which  have  been  or  may  be  reserved 
thereout  or  therefrom,  in  trust,  to  permit  and  suffer  my  sister 
Mary  Fuit,  to  receive  and  have  all  the  clear  income  or  produce 
thereof  to  her  own  sole  and  separate  use,  for  and  during  the 
term  of  her  natural  life,  and  from  and  after  her  decease,  if  her 
daughter  Patsey  Ann  survive  her,  then  to  convey  the  same  to 
the  said  Patsey  Ann,  her  heirs  and  assigns  forever ;  but  if  the 
said  Patsey  Ann  die  before  her  mother,  the  said  Mary  Fuit, 
and  her  mother,  the  said  Mary  Fuit,  at  her  death  leave  lawful 
issue,  then  to  convey  the  same  to  such  issue,  his,  her  or  their 
heirs  and  assigns  forever,  in  equal  shares,  if  more  than  one ;  and 
in  case  the  said  Mary  Fuit  shall,  at  her  death,  leave  no  lawful 
issue,  then  to  convey  the  same  to  the  children  of  my  brothers  and 
sister,  in  equal  shares  and  proportions,  and  to  their  heirs  and  assigns 
forever. 

"  Second.  I  give  and  devise  unto  my  said  executors,  their  heirs 
and  assigns  forever,  the  undivided  moiety  or  half  part  of  all  that 
house  and  lot  of  ground  thereto  belonging,  situate  on  the  west  side 
of  Swanson  street,  in  the  district  aforesaid,  which  said  moiety  of 
said  house  and  lot  is  by  the  will  of  Henrietta  Ware,  made  sub- 
ject to  *my  direction  and  appointment,  to  have  and  to  hold  r^Qqq 
the  same  in  trust,  to  permit  and  suffer  my  brother  Robert  "- 
Knox  Fisher,  to  receive  and  have  for  his  own  use,  all  the  clear 
rent,  income  and  product  thereof,  for  and  during  the  term  of  his 
natural  life,  and  at  and  from  his  decease,  to  convey  the  same  to  the 
children  of  the  said  Robert  Knox  Fisher,  their  heirs  and  assigns 
forever,  in  equal  shares  and  proportions. 

"  Third.  I  give  and  devise  unto  my  said  executors,  their  heirs 
and  assigns,  the  moiety  or  half  part  of  all  that  lot  of  ground  on 
the  east  side  of  Front  street,  in  the  Northern  Liberties,  in  the 
tenure  of  William  Wallace,  which  said  moiety  of  said  lot  was  by 
the  will  of  the  said  Henrietta  Ware,  made  subject  to  my  direction 
and  appointment ;  and  all  the  rents  which  have  been  or  may  be 
reserved  out  of  the  said  lot,  to  have  and  to  hold  the  same  in 
trust,  to  permit  and  suffer  my  brother  John  Fisher,  to  receive 
and  have  for  his  own  use,  all  the  clear  rent,  income  and  product 
thereof,  for  and  during  the  term  of  his  natural  life,  and  at  and 
from  his  decease,  to  convey  the  same  to  the  children  of  the  said 
John  Fisher,  their  heirs  and  assigns  forever,  in  equal  shares  and 
proportions. 

"  Fourth.  I  give  and  devise  unto  the  children  of  my  said  sister, 
Elizabeth  Hill,  their  heirs  and  assigns  in  equal  shares  and  pro- 
portions, all  that  moiety  or  half  part  of  a  lot  of  ground,  situate 


299  SUPREME  COURT  [Dw.  Term. 

[Thompson  t>.  Garwood.] 

in  Front  street,  in  the  Northern  Liberties,  now  in  the  tenure  of 
Margaret  Medara,  which  moiety  of  said  lot  was  by  the  will  of 
the  said  Henrietta  Ware,  made  subject  to  my  direction  and 
appointment,  and  all  rents  which  have  been  or  may  be  reserved 
out  of  the  said  lot,  to  have  and  to  hold  the  same  to  their  own  use 
forever. 

"  Fifth.  I  give  and  bequeath  to  my  executors  hereinafter  named, 
and  to  each  of  them,  the  sum  of  four  hundred  dollars,  the  payment 
of  which  I  charge  upon  the  estate,  which  by  the  said  will  of  Hen- 
rietta Ware  is  made  subject  to  my  direction  and  appointment,  and 
which  I  direct  and  appoint  to  be  paid  out  of  the  income  or  product 
of  said  estate  before  any  other  disposition  thereof. 

44  Sixth.  I  give  and  bequeath  to  my  niece,  Patsy  Ann  Fuit,  all 
my  clothing,  my  watch,  trinkets,  piano-forte  and  music  books. 

"  Seventh.  I  give,  devise  and  bequeath  to  my  sister,  Mary  Fuit, 
her  heirs,  executors,  administrators  and  assigns,  all  the  rest  and 
residue  and  remainder  of  my  estate,  and  of  the  estate  which  by  the 
will  of  the  said  Henrietta  Ware,  is  made  subject  to  my  direction 
and  appointment,  to  her  and  their  own  use  forever. 

"And  I  do  direct  and  appoint  that  the  trustees  under  the  will  of 
Henrietta  Ware,  convey  the  estate  holden  by  them  in  trust  for  such 
persons  and  for  such  uses  as  I  shall  nominate,  direct  and  appoint, 
agreeably  to  the  nomination,  direction  and  appointment  thereof 
made  by  this  my  will. 

'•  Lastly.  I  do  nominate  and  appoint  Richard  Garwood  and  Ben- 
jamin Jones,  Jr.,  to  be  the  executors  of  this  my  will." 
*3001  *The  answer  of  the  defendants  admitted  that  Henrietta 
Ware  was  seised  of  the  premises  therein  mentioned,  and 
made  her  last  will  in  manner  and  form  therein  stated,  the  contents 
of  which  were  as  therein  stated,  and  died  seised  of  the  same,  with- 
out altering  her  said  will — and  that  Robert  K.  and  John  Fisher 
therein  named,  were  bachelors  at  the  making  thereof  and  death  of 
the  said  testatrix.  That  James  Josiah  and  John  Dennis,  the  trus- 
tees in  said  will  named,  died,  and  the  respondents  were  made 
trustees  in  their  place,  by  the  order  and  decree  of  this  court,  under 
the  proceedings  in  said  petition  mentioned.  That  after  the  death 
of  the  said  Henrietta  VVare,  Hannah  C.  Fisher  intermarried  with 
Joseph  S.  Snowden,  and  died  at  the  time  in  the  said  petition  stated, 
without  any  issue  living  at  her  death,  having  first  in  manner  therein 
mentioned,  made  her  last  will,  the  contents  whereof  are  as  is 
therein  stated.  That  the  respondents  were  duly  qualified  as  exec- 
utors thereof,  and  took  upon  themselves  the  execution  of  the  trusts 
therein  mentioned. 

That  at  the  making  of  the  will  of  said  Hannah  C.  Snowden,  and 
at  the  time  of  her  death,  the  said  Robert  Knox  Fisher  had  issue 
only  the  two  children  in  the  said  petition  named,  and  has  not  since 
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had  any  other  issue.  That  the  said  two  children  had  since  died 
iutestate,  unmarried  and  without  issue,  leaving  their  said  father 
surviving  them. 

That  the  said  Robert  Knox  Fisher  and  Sarah,  his  wife,  did,  on 
the  10th  day  of  November  1835,  make  the  conveyance  in  trust 
therein  mentioned,  to  the  said  John  Thompson,  who  has  since  paid 
to  the  respondents  the  proportion  chargeable  upon  the  said  premises 
of  their  legacy  of  §400  each,  charged  by  the  will  of  the  said  Han- 
nah C.  Snowden  on  her  whole  estate,  as  is  in  the  said  petition  men- 
tioned, and  that  the  facts  therein  stated,  concerning  Mary  Fuit  and 
John  Fisher,  and  Elizabeth  Hill,  and  their  sespective  children,  are 
therein  truly  stated  and  set  forth.  "  But  for  as  much  as  these 
respondents  are  advised  that  there  existed  under  the  will  of  said 
Hannah  C.  Snowden,  at  the  time  of  her  death,  a  contingent  re- 
mainder to  after-born  children  of  said  Robert  Knox  Fisher,  should 
he  have  any,  and  are  not  certainly  advised  whether  the  same,  if  it 
did  then  exist,  did  or  did  not  cease  (and  has  or  has  not  now  ceased) 
to  exist,  by  reason  of  the  determination  of  his  said  equitable  life 
estate,  on  the  descent  to  him  of  the  equitable  remainder  in  fee,  or 
whether  or  not  the  said  descent  caused  or  was  attended  with  any 
such  determination  of  said  life  estate,  and  for  as  much  as  they  are 
advised  that  if  any  such  conaingent  remainder  to  after-born  chil- 
dren do  now  continue  to  exist,  equity  will  not  permit  or  sanction, 
much  less  compel,  a  conveyance  of  the  legal  estate,  so  as  to  enable 
or  facilitate  the  barring  and  defeating  of  the  same,  and  generally 
for  as  much  as  these  respondents  are  not  advised  whether  the  trust 
in  them  is  or  is  not  expired.  Therefore  (although  if  such  trust 
have  really  expired,  they  are  *willing  and  ready,  under  the  r*QQ-i 
direction  of  this  court,  to  convey  the  legal  estate  as  in  the  ^ 
petition  prayed.  And  although  they  cheerfully  submit  themselves 
to  any  order  and  direction  whatsoever  that  your  honors  may  deem 
proper  and  comformable  to  equity  and  good  conscience,  in  the  pre- 
mises, yet)  they  are  not  prepared  to  admit  and  without  the  sanction 
of  the  decree  of  this  court  first  had  and  obtained,  do  not  admit  that 
the  petitioners  are  entitled  to  the  relief  prayed  by  them  in  their 
bill  or  petition  before  mentioned. 

And  these  respondents  pray  that  this  their  answer  may  stand 
as  a  demurrer  or  plea  if  so  it  may  the  better  avail  in  bar  or  pre- 
vention of  the  relief  in  the  said  petition  prayed. 

Mr.  Cadwalader,  for  the  complainants. — The  right  of  Mr. 
Fisher  to  a  conveyance  of  the  legal  estate,  depends  upon  two  ques- 
tions : 

1.  Whether  there  was,  at  the  death  of  Mrs.  Snowden,  a  contin- 
gent remainder  to  his  after-born  children. 

2.  If  there  was,  whether  such  remainder  exists  at  present. 
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1.  There  never  was  a  remainder  to  any  other  children  of  Mr. 
Fisher,  than  those  in  existence  at  the  death  of  the  testator.  In 
the  first  place,  the  execution  of  the  power  must  be  referred  to  the 
instrument  creating,  and  cannot  go  beyond  it.  Wilkes  v.  Holmes, 
9  Mod.  485.  Equity  will  not  aid  mere  volunteers.  Duke  of  Marl- 
borough  v.  Lord  Godolphin,  2  Ves.  73,  74,  76,  78.  The  will  of 
the  immediate  testator  looks  to  present  children  only.  Mrs.  Snow- 
den's  will  is  to  be  read  as  a  codicil  to  Mrs.  Ware's,  and  as  if  the 
latter  were  ambulatory  until  her  death.  Both  wills  look  to  the  liv- 
ing only.  The  case  in  favor  of  post  nati  rest  on  intention  alto- 
gether. When  the  intention  can  be  shown  to  be  different,  there  is 
no  foundation  for  the  rule.  Southby  v.  Stonehouse,  2  Ves.  612. 
Wherever  the  execution  exceeds  the  power,  it  is  void  for  the  excess. 
Hence  it  is  necessary  to  have  the  power  always  in  view.  Taylor  v. 
Horde,  1  Burr.  120 ;  Robinson  v.  Hardcastle,  2  Term  Rep.  251 ; 
Earl  of  Jersey  v.  Smith,  7  Price  281 ;  3  Eng.  Exch.  Rep.  805.  I 
am  not  aware  of  any  case  in  which  the  rule  that  lets  in  after- 
born  children  has  been  admitted  to  the  abridgment  of  a  fee  simple 
given  in  other  parts  of  the  will.  In  Pemberton  v.  Parke,  5  Binn. 
611,  Judge  Yeates  states  the  rule  to  be,  that  where  the  devise  or 
gift  to  the  children  is  general,  and  not  limited  to  a  particular 
period,  it  is  then  confined  to  the  death  of  the  testator.  In  Heisse 
o.  Markland,  2  Rawle  275,  Chief  Justice  Gibson  treats  it  as  a  ques- 
tion of  convenience.  It  is  an  anomaly,  that  a  remainder  should  be 
vested  as  to  those  in  esse,  and  contingent  as  to  those  not  in  esse. 
If  from  a  comparison  of  other  provisions  in  the  will,  the  intention 
can  be  shown  to  be  different,  the  after-born  will  not  be  admitted. 
Wilde's  case,  6  Coke  76;  Holman  v.  Seymour,  1  Vesey  210; 
Salkeld  v.  Vernon,  1  Eden  70.  [KENNEDY,  J. — Is  there  any  case 
where  the  estate  was  given  the  parent  for  life,  and  after  his 
*3091  *death  to  his  children,  that  the  after-born  have  not  taken  ? 
'  Besides,  here  were  directions  to  convey.]  There  are 
authorities  to  show  that  directions  to  convey  will  be  referred  to  the 
quantity  of  the  estate.  There  was  certainly  a  vested  estate  in  the 
children  in  esse:  2  Vernon  710.  An  examination  of  the  will,  will 
show  that  a  different  intention  may  be  presumed.  As  to  Mrs. 
Snowden's  will,  more  than  one  child  of  Mr.  Fisher  was  in  esse  at 
the  date  of  the  will.  I  agree,  that  this  does  not  affect  the  will  now, 
but  at  least  it  proves  nothing  repugnant.  In  Bateman  v.  Roach,  9 
Mod.  105,  it  was  the  turning  point  of  the  case,  that  the  words  were 
plural.  Madison  v.  Andrew,  1  Ves.  60.  There  are  several 
instances  in  this  will,  from  which  it  appears,  that  she  knew  how  to 
provide  when  she  meant  to  include  after-born  children.  In  the 
case  of  Mrs.  Fuit,  they  are  expressly  provided  for.  Mrs.  Ware's 
will  proves  that  she  also  knew  how  to  provide  for  post  nati ;  and 
in  the  case  of  Mrs.  Fuit  she  indicates  a  preference  for  the  living 
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children.  I  contend,  that  for  the  purpose  of  construction,  the  will 
in  question  is  to  be  taken  as  a  codicil  to  Mrs.  Ware's  will.  Mogg 
v.  Mogg,  1  Merivale  654,  where  the  point  decided  is  inaccurately 
stated,  as  is  remarked  in  2  Jarman's  Powell  on  Devises  322,  3. 
It  is  settled,  that  a  direction  to  convey  does  not  convert  an  executed 
into  an  executory  trust,  and  at  the  proper  time  to  be  invested  with 
its  appropriate  legal  clothing.  Glenorchy  v.  Bosville,  Talhot  19 ; 
Stanley  v.  Leonard,  1  Eden  95 ;  Fearne  143,  4 ;  JervoLe  v.  The 
Duke  of  Northumberland,  1  Jac.  &  Walker  550 ;  1  Preston  on 
Estates  185,  356,  885 ;  1  Preston  on  Abstracts  135 ;  1  Saunders 
on  Uses  313. 

2d.    Upon  the  second  point  was  cited  Preston  on  Merger,  p. 

Mr.  James  S.  Smith,  for  the  respondents. — The  respondents  in 
this  case  are  mere  trustees,  having  no  interest  and  content  to  abide 
the  decision  of  the  court.  They  submit,  however,  that  they  ought 
not  to  be  required  to  do  anything  which  is  not  plainly  in  accord- 
ance with  the  expressed  will  of  the  testator.  Equity  will  not  com- 
pel a  trustee  to  convey,  except  in  a  clear  case.  Davis  v.  Wells,  1 
Vernon  181 ;  1  Madd.  Chan.  558,  &c.  Now  the  intention  of 
Mrs.  Snowden  seems  to  have  been  to  provide  for  all  the  children, 
and  this  is  according  to  the  general  and  natural  views  of  testa- 
tors. The  devise  is  not  to  the  children  nominatim  ;  and  they  are 
not  to  take  until  their  father's  death.  In  the  devise  to  her  brother 
John,  the  word  children  is  used,  although  there  was  only  one 
living.  Why  were  trustees  interposed  to  preserve  contingent 
remainders,  if  only  those  living  were  intended  ?  The  rule  is  that 
where  children  are  not  to  take  until  the  death  of  a  third  person, 
all  who  come  in  esse  before  his  death  are  entitled.  The  case  of 
taking  after  the  death  of  a  father  is  stronger.  Baldwin  v.  Carr, 
Cowper  309,  314 ;  Pemberton  v.  Parke,  5  Binn.  601 ;  Heisse 
v.  Markland,  2  Rawle  675 ;  Swift  *v.  Duffield,  5  S.  &  R.  r*o0o 
39;  Wager  v.  Wager,  1  Id.  374;  Fearne  331.  If  R.  K.  l 
Fisher  took  an  estate  in  fee,  what  necessity  is  there  for  the  inter- 
ference of  equity  ?  If  the  legal  estate  is  determined,  he  may 
recover  in  ejectment.  The  doctrine  of  merger  is  supposed  to  be 
applicable  in  this  case.  Here  the  father  has  an  equitable  estate 
for  life,  with  a  remainder  in  fee  to  his  children,  born  and  unborn. 
The  case  of  Wager  v.  Wager  shows  that  there  is  no  merger  in 
such  case :  Fearne  32  ;  6  Cruise's  Digest  366.  Then  as  to  the 
estate  of  the  parents  under  the  intestate  laws.  The  third  section 
of  the  Act  of  the  5th  of  April  1833,  provides  that  on  the  deatb 
of  an  unmarried  person,  intestate,  the  real  estate  of  such  decedent 
shall  go  to  his  father  and  mother  during  their  joint  lives  and  the 
life  of  the  survivor.  The  fifth  section  declares  that  in  default  of 
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brothers  and  sisters  of  such  decedent,  the  real  estate  shall  go  to 
and  be  vested  in  his  father  and  mother,  or  if  both  be  living  at  the 
time  of  his  death,  in  the  father  and  mother  for  such  estate  as  the 
intestate  had  therein.  The  ninth  section  contains  a  proviso  that 
no  person  who  is  not  of  the  blood  of  the  ancestor  or  other  relation 
from  whom  any  -real  estate  descended,  or  by  whom  it  was  given  or 
devised  to  the  intestate,  shall  in  any  of  the  cases  before  mentioned 
take  any  estate  of  inheritance  therein,  &c.  It  is  doubtful  whether 
the  proviso  applies  to  all  the  cases  preceding  it,  or  only  to  the  sec- 
tion immediately  before  it.  At  all  events  in  this  case,  Mrs.  Fisher 
has  an  estate  for  her  life,  which  will  become  a  several  estate,  if 
she  survives  her  husband.  But  supposing  that  the  father  alone 
takes  the  inheritance,  when  did  he  take  it  in  this  case  ?  The 
words  "  in  default  of  brothers  and  sisters,"  in  the  estate  law,  are 
not  referred  to  any  particular  period,  but  may  be  taken  to  apply  to 
the  death  of  the  father.  At  common  law,  the  birth  of  a  child  will 
divest  an  estate  after  a  descent.  Co.  Litt.  11,  b. ;  3  Cruise  Dig. 
352 ;  Bro.  Abr.  tit.  Descent,  pi.  58.  The  case  is  to  be  considered 
on  the  will  of  Mrs.  Snowden  alone.  The  obvious  intent  of  Mrs. 
Ware  was  to  give  an  absolute  power  of  disposition  to  Mrs.  Snowden. 
Holman  v.  Seymour,  1  Ves.  209. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — It  appears  by  the  petition  and  answer  that  Han- 
nah C.  Fisher  was  the  niece  of  Henrietta  Ware,  and  the  lutter  by 
her  will,  devised  the  real  estate  in  question  to  trustees,  in  trust  for 
the  separate  use  of  Hannah  C.  Fisher  for  life,  with  remainder  to 
her  child  or  children  surviving  her,  or  their  children,  taking  per 
stirpes.  If,  however,  Hannah  C.  Fisher  died  without  leaving  such 
child,  &c.,  surviving  her,  or  if  living,  they  died  in  their  minority, 
then  the  estate  should  go  and  she  devised  the  same  to  such  person 
or  persons,  and  for  such  estate  and  estates,  and  in  such  manner 
and  form  as  she,  the  said  Hannah  C.  Fisher,  -by  her  last  will,  or 
*3041  *any  writing,  &c.,  intended  as  such,  should  nominate, 
•"  direct  and  appoint — and  for  want  of  such  appointment,  to 
Robert  Knox  Fisher,  in  fee  simple.  Hannah  C.  Fisher  intermar- 
ried with  Joseph  S.  Snowden,  and  died  without  leaving  any  child, 
or  the  issue  of  any.  She  made  a  will,  and  intending  to  execute 
the  power  devised  the  premises  to  her  executors  in  fee,  in  trust 
to  permit  and  suffer  her  brother,  Robert  Knox  Fisher,  to  receive 
and  have  for  his  own  use  all  the  clear  rent,  income  and  produce 
thereof  for  and  during  the  term  of  his  natural  life;  and  at  and 
from  his  decease  to  convey  the  same  to  the  children  of  the  said 
Robert  Knox  Fisher,  their  heirs  and  assigns  forever,  in  equal  shares 
and  proportions.  At  the  time  of  making  this  will,  and  death  of 
Mrs.  Snowden,  Robert  Knox  Fisher  had  two  children,  a  daughter 
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and  a  son,  both  since  dead,  at  the  respective  ages  of  three  and  seven 
years.  The  prayer  of  the  petition  is  that  the  trustees  (new  ones 
appointed  in  place  of  the  former,  who  died,)  may  convey  the  legal 
estate  to  the  petitioner,  who  is  the  alienee  of  Robert  Knox  Fisher 
and  his  wife. 

To  this  petition  an  answer  has  been  filed ;  and  the  question  is 
whether  the  devise  over  by  Mrs.  Snowden,  in  execution  of  the 
power,  after  the  termination  of  the  estate  for  life  of  her  brother, 
Robert  Knox  Fisher,  conveyed  a  vested  estate  in  remainder, 
solely  to  the  children  which  he  had  living  at  the  date  of  her  will 
and  her  decease ;  or  whether  children  that  might  happen  to  be  born 
after  the  death  of  Mrs.  Snowden,  should  not  be  let  in.  In  the  lat- 
ter case,  as  he  is  living,  there  is  a  possibility  of  his  yet  having 
other  children  born  ;  in  which  case  the  trust  must  continue  for  their 
benefit ;  in  the  former,  it  is  contended  on  behalf  of  the  petitioner 
that  the  vested  estate  in  fee  in  the  two  children  descended  on  the 
death  of  the  survivor  of  them  to  their  father,  Robert  Knox  Fisher, 
and  united  with  his  life  estate,  so  that  he  became  tenant  in  fee 
simple  thereof. 

Taking  into  view  only  the  clause  in  the  will  of  Mrs.  Snowden  on 
this  subject,  it  would  seem,  that  the  devise  was  not  limited  to  the 
children  which  Robert  Knox  Fisher  had  at  her  decease,  but  extended 
to  the  children  he  might  afterwards  have  during  the  rest  of  his 
lifetime.  The  devise  is  of  an  estate  for  life  in  Robert  Knox  Fisher, 
and  at  and  from  Ms  decease  to  convey  the  same  to  the  children  of 
the  said  Robert  Knox  Fisher,  and  their  heirs  and  assigns  forever,  in 
equal  shares  and  proportions.  There  is  no  express  limitation  to 
the  children  then  living,  who  may  be  supposed  to  have  been  known 
to  Mrs.  Snowden. 

In  the  absence  of  any  such  preference,  it  is  a  decisive  circum- 
stance that  the  conveyance  is  not  to  be  till,  at  and  from  his  de- 
cease. That  was  marked  out  by  the  testator  as  the  period  when 
the  distribution  was  to  be  made,  and  in  the  meantime,  and  during 
his  life,  all  the  income  and  profits  were  to  go  to  the  use  of  the 
father,  Robert  *Knox  Fisher.  The  case  appears  to  fall  [-*OA- 
within  the  rule  settled  by  this  court  in  the  case  of  Pember- 
ton  v.  Parke,  5  Binn.  611.  There  the  testator  gave  the  bulk  of  his 
estate  "to  his  widow,  during  her  life  or  widowhood,  and  to  the 
children  and  grandchildren  of  his  brother  Israel  Pemberton,  to  be 
equally  divided  among  those  of  them  who  may  be  then  living,  two 
thousand  pounds ;  and  the  word,  then,  was  agreed  to  refer  to  the 
death  of  the  widow.  It  was  held,  that  until  the  death  of  the 
widow,  the  legacy  did  not  vest,  but  was  suspended,  and  was  clearly 
contingent,  as  to  such  of  the  descendants  as  should  survive  the 
widow.  And  the  rule  is  thus  laid  down  by  Mr.  Justice  Yeates. 
"It  is  impossible  to  reconcile  all  the  different  decisions  on  this 
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brunch  of  the  law.  It  would  seem,  however,  that  this  general  rule 
may  be  collected  from  the  cases.  When  the  devise  or  gift  to  the 
children  is  general,  and  not  limited  to  a  particular  period,  it  is  then 
confined  to  the  death  of  the  testator.  Northey  v.  Burbage,  Prec. 
Ch.  470  ;  Heathe  t>.  Heathe,  2  Atk.  121  ;  Horsley  v  Chaloner,  2 
Ves.  83  ;  Isaac  v.  Isaac,  Arab.  348.  But  when  such  devise  or  gift 
is  to  one  for  life,  or  when  the  distribution  is  postponed  to  a  future 
time,  there,  children  born  during  the  life,  or  before  the  time  of  dis- 
tribution, are  let  in.  Harding  v.  Glynn,  1  Atk.  470;  Graves  v. 
Boyle,  Id.  509  ;  Hough  ton  v.  Harrison,  2  Id.  329  ;  Ellison  v. 
Airey,  1  Ves.  111." 

But  it  is  contended,  that  whatever  may  be  the  construction  of 
this  clause,  as  it  stands  alone,  yet  that  a  different  intention  is 
evinced  in  the  first  place  in  the  will  of  Mrs.  Ware,  the  donor  of 
the  power,  and  in  the  next  place  in  the  will  of  Mrs.  Snowden, 
the  donee. 

And  first,  as  to  the  will  of  Mrs.  Ware.  I  am  not  able  to  com- 
prehend in  what  way  any  language  in  the  will  of  Mrs.  Ware  in  her 
distribution  of  other  property  by  other  clauses  of  her  will,  among 
children  or  other  persons,  by  which  she  explicitly  extends  her 
bequests  to  children  surviving  or  afterwards  to  be  born  can  affect 
the  present  question.  For  it  is  to  be  observed,  that  this  is- a  general 
power  given  by  the  will  of  Mrs.  Ware  to  Mrs.  Snowden,  and  not  a 
particular  or  limited  power.  The  estate  is  to  go,  in  default  of 
children,  &c.,  of  Mrs.  Snowden,  to  such  persons,  and  for  such 
estate,  and  in  such  manner,  as  she  should  by  will,  &c.,  appoint. 
She  might  limit  and  appoint  it  to  go  to  any  person  or  persons  she 
pleased,  though  they  were  utter  strangers  to  Mrs.  Ware  and  to  her, 
and  that  in  fee,  for  life  or  lives,  or  for  such  other  estates  as  she 
should  choose  to  carve  out.  Had  Mrs.  Ware  invested  her  with  a 
power  to  appoint  to  such  and  such  children,  then  her  intent,  as 
inferrible  from  the  language  of  other  portions  of  her  will,  might 
perhaps  be  resorted  to  for  the  purpose  of  ascertaining  the  extent  of 
a  power,  in  case  of  a  doubt.  But  where  she  gives  a  general  and 
unlimited  power,  which  may  or  may  not  afterwards  be  exercised  in 
favor  of  anybody's  children,  how  can  her  description  of  the  children 
who  are  to  take  under  other  devises  or  bequests  be  of  any  import- 

*°061  ance  '  ^r  ^ow  *can  ^  ^e  '^a'  a  6eneral  power  shall  be  in 
'  this  way  cut  down  to  a  limited  one  ?  For  the  law  has  es- 
tablished an  important  distinction  between  general  and  particular 
powers.  By  a  general  power  is  understood  a  right  to  appoint  to 
whomsoever  the  donee  pleases.  By  a  particular  power  is  meant 
that  the  donee  is  restricted  to  some  objects  designated  in  the  deed 
creating  the  power,  as  to  his  own  children.  A  general  power  is,  in 
regard  to  the  estates  which  may  be  created  by  force  of  it,  tanta- 
mount to  a  limitation  in  fee,  not  merely  because  it  enables  the  donee 
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to  limit  a  fee,  but  because  it  enables  him  to  give  the  fee  to  whom  he 
pleases.  He  has  an  absolute  disposing  power  over  the  estate,  and 
may  bring  it  into  the  market,  whenever  his  necessities  or  wishes 
may  lead  him  to  do  so.  Therefore,  whatever  estate  may  be  created 
by  a  man  seised  in  fee  may  equally  be  created  under  a  general 
power  of  appointment ;  and  the  period  for  the  commencement  of 
limitations,  in  point  of  perpetuity,  is  the  time  of  the  execution  of 
the  power,  not  of  the  creation  of  it.  1  Sudg.  Powers  495.  A 
power  general  in  terms  will  not  be  cut  down  to  a  particular  power, 
unless  there  is  an  apparent  intent.  Bristow  v.  Warde,  2  Ves.,  Jr., 
336.  There  is  no  such  intent  apparent  in  the  will  of  Mrs.  Ware, 
as  that  Mrs.  Snowden's  power  should  be  limited  in  favor  of  partic- 
ular children  of  Robert  Knox  Fisher,  or  indeed  in  favor  of  any  of 
his  children. 

It  is  contended  that  it  is  a  rule  that  the  appointee  must  claim 
under  the  instrument  creating  the  power,  and  that  both  the  instru- 
ment creating  and  the  one  executing  the  power  must  be  read  to- 
gether. And  that  is  true,  so  far  as  respects  the  question  how  the 
estate  is  created,  but  not  as  to  what  is  created.  Thus  it  is  laid 
down  by  Lord  Hardwicke,  in  the  case  of  The  Duke  of  Marlborough 
v.  Lord  Godolphin,  2  Ves.  61,  and  other  cases  cited  by  the  counsel 
for  the  petitioner  that  the  appointee  takes  in  the  same  manner  as 
if  the  power  and  instrument  executing  it  were  incorporated  in  one 
instrument.  So  it  is  in  appointments  to  uses.  If  a  feoffment  be 
executed  to  such  uses  as  the  feoffer  shall  appoint  by  will,  when  the 
will  is  made,  the  cestui  que  use  is  in  by  the  feoffment.  But  when 
it  was  attempted  to  push  this  rule  to  the  extent  that  the  acts  done 
in  consequence  of  and  by  virtue  of  an  authority  and  pursuant 
thereto,  were  the  acts  of  the  old  proprietor,  and  even  of  that  day 
when  he,  by  virtue  of  his  ownership,  delegated  that  authority,  Lord 
Hardwicke  overruled  the  attempt ;  and  indeed  it  would  seem  to  lead 
to  consequences  too  paradoxical  to  be  admitted.  On  the  contrary, 
the  rule  is,  that  the  construction  of  the  instrument  executing  a 
general  power  is  the  same  as  if  the  donee  had  made  a  conveyance 
by  deed  or  will.  In  the  execution  of  powers,  says  Mr.  Sugden  (1 
Sugd.  Pow.  556),  by  deed  or  other  act  inter  vivos,  technical  ex- 
pressions are  as  necessary  in  the  limitation  of  the  estate  as  in  feoff- 
ments  or  gifts  at  common  law.  Therefore,  if,  under  a  power,  the 
estate  be  appointed  to  A.,  and  the  deed  express  or  limit  no  estate, 
*the  appointee  will  take  an  estate  for  life  only.  And  so  in  ptcon-r 
every  other  case  which  may  be  put,  the  construction  would  be  "- 
the  same  as  upon  a  feoffment  at  common  law.  A  different  construc- 
tion is  not  to  be  made  on  conveyances  to  uses  from  that  which  is 
put  on  common-law  conveyances ;  the  same  rule  of  construction 
applies  to  both.  3  T.  R.  765. 

Wills  executed  under  powers  receive  the  same  construction  as 
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proper  wills.  In  The  Duke  of  Marlborough  v.  Lord  Godolphin, 
2  Ves.  61,  Lord  Hardwicke  said,  "  so  if  a  power  is  given  by  a 
deed  to  appoint  lands  by  will,  and  the  person  to  whom  the  power 
is  given  makes  a  will,  and  gives  the  land  to  A.,  and  to  his  issue, 
the  law  says,  that  though  such  appointee  takes  under  the  power, 
yet  the  execution  of  the  power  being  by  will,  it  shall  receive  the 
same  construction  as  a  devise  of  lands,  viz. :  an  estate  tail."  So, 
if  it  had  been  to  A.  forever,  that  would  have  been  an  estate  in  fee. 
It  was  never  doubted,  but  that  the  construction  of  the  words  should 
be  exactly  as  if  he  took  strictly  and  properly  under  the  words  of  a 
will.  And  conformably  to  this  opinion,  in  a  later  case  of  an  exe- 
cution of  a  power  by  will,  Lord  Hardwicke  held,  that  although  the 
will  was  not  a  proper  will,  yet  that  the  words  of  it  were  to  have 
the  like  construction  as  if  it  was  a  proper  will ;  for  otherwise  there 
would  be  a  strange  confusion  in  the  construction  of  writings,  if 
they  were  to  have  one  construction  when  proper  wills,  and  another 
when  improper.  The  words,  therefore,  are  to  receive  the  same 
liberal  and  beneficial  construction,  as  the  words  in  a  proper  will. 
And  he  determined  an  informal  limitation  to  be  an  estate  tail, 
although  it  clearly  could  not  have  been  so  construed,  had  it  been 
contained  in  u  deed.  Southby  v.  Stonehouse,  2  Ves.  610. 

All  these  authorities,  as  well  as  the  plain  and  obvious  nature  of 
the  case,  seem  to  show,  that  this  being  a  general  power  to  Mrs. 
Snowclen,  her  intention,  as  expressed  in  her  will,  is  alone  to  be 
regarded  in  determining  the  construction  to  be  put  on  its  execution 
by  her  will ;  and  that  other  clauses  in  the  will  of  Mrs.  Ware,  the 
donor,  not  relating  to  the  power,  cannot  affect  that  construction,  as 
she  could  not  possibly  foresee  how  Mrs.  Snowden  might  choose  to 
dispose  of  the  estate,  or  whether  she  would  give  it  to  any  children 
at  all,  born  or  to  be  born,  but  left  it  to  her  to  do  as  she  pleased. 
Nor  is  it  to  be  presumed,  that  Mrs.  Snowden  looked  at  Mrs.  Ware's 
other  devises,  or  had  any  view  to  her  wishes  in  her  various  dispo- 
sitions or  use  of  words,  any  more  than  an  attorney  in  fact  execut- 
ing a  power  to  sell  lands,  is  to  be  supposed  conversant  of  the  deeds 
or  instruments  executed  between  his  principal  and  other  parties. 

Nor  am  I  able  to  discover  anything  in  the  will  of  Mrs.  Snow- 
den that  goes  to  change  or  vary  the  disposition  made  according  to 
the  rules  of  law  by  the  clauses  in  question.  They  relate  to  other 
estates,  and  other  devisees,  and  whether  she  chose  in  relation  to 
them  to  use  the  same,  or  different  words,  does  not  in  the  present 
*3081  *case  a'd  us  in  discovering  the  intention  contended  for.  In 
'  one  clause  she  selects  a  daughter  of  Mrs.  Fuit,  then  living, 
whom,  by  name,  she  makes  sole  devisee,  if  she  survived  Mrs. 
Fuit,  but  if  she  died,  and  her  mother  left  lawful  issue,  then  the 
estate  was  to  be  conveyed  to  them ;  in  case  she  left  none,  then  to 
the  children  of  the  testator's  brothers  and  sisters  in  equal  shares. 
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Another  clause  gives  to  John  Fisher,  for  life,  in  the  same  manner 
as  is  done  in  relation  to  the  premises  now  in  question.  Another 
is  to  the  children  of  Mrs.  Hill.  These  dispositions  do  not  seem 
to  elicit  any  thing  that  developes  the  intent  of  Mrs.  Snowden  as 
to  the  children  of  Robert  Knox  Fisher  in  the  devise  relating  to 
them,  so  as  to  control  its  interpretation  and  legal  effect ;  and  it 
must  therefore  be  construed  by  itself.  According  to  that  construc- 
tion, it  was  a  devise  of  a  contingent  remainder  to  all  the  children 
of  Robert  Knox  Fisher,  born,  or  to  be  born  ;  and  as  he  appears  on 
these  proceedings  to  be  yet  living,  and  therefore  in  contemplation 
of  law  may  have  children,  the  trust  must  remain  for  their  benefit. 

Petition  dismissed. 


NOTE. — The  bill  in  the  case  was  dismissed  without  prejudice.  It 
appeared  afterwards  that  R.  K.  Fisher  had  died  at  sea  or  in  for- 
eign parts,  before  the  hearing  of  the  case. 

Cited  by  Counsel,  2  W.  &  S.  432 ;  1  Casey  250.  ||  14  Smith  348 ;  4  Norris 
97;  s.  c.  4  W.  N.  C.  409.  || 

||  Cited  by  the  Court  as  to  the  source  whence  the  donee's  intention  to  exe- 
cute the  power  can  be  inferred:  Binghain's  App.,  14  Smith  349.|| 
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Dorrance  against  Scott  and  Wife. 

IN    ERROR. 

1.  The  bond  of  a  married  woman,  though  she  join  in  it  with  her  husband, 
is  absolutely  void  ;  and  a  judgment  entered  on  such  bond  by  virtue  of  a  war- 
rant of  attorney  annexed,  executed  by  the  wife  together  with  her  husband, 
is  also  void  as  respects  the  wife  and  her  estate  ;  and  a  judgment  upon  a  scire 
facias  issued  upon  such  judgment,  is  also  void  as  respects  the  wife  and  her 
estate.     Per  KENNEDY,  J. 

2.  A  married  woman  being  seised  in  fee  of  certain  real  estate,  her  hus- 
band by  deed  of  bargain  and  sale  conveyed  all  his  right,  title  and  interest  in 
his  wife's  real  and  personal  estate  to  a  trustee,  his  heirs,  executors,  adminis- 
trators and  assigns,  in  trust-  to  permit  the  wife  to  manage,  let  and  demise 
the  real  estate,  and  receive  the  personal  estate  for  her  separate  use,  with 
power  to  her  to  bargain  and  sell,  and  by  any  deed,  conveyance,  or  assurance, 
in  the  law  executed  under  her  hand  and  seal,  in  the  presence  of  two  or  more 
credible  witnesses,  to  grant  and  convey  all  or  any  part  of  the  premises,  unto 
any  person  or  persons,  and  for  such  uses,  &c.,  as  she  should  think  proper, 
and  receive  and  apply  the  purchase-money  for  her  sole  and  separate  use,  &c. ; 
with  power  also  to  appoint  by  will.     Afterwards,  the  husband  and  wife 
executed  a  bond  and  warrant  of  attorney,  in  the  presence  of  two  witnesses, 
of  whom  the  trustee  was  one.     Judgment  was  entered  on  the  bond,  by  virtue 
of  the  warrant  of  attorney,  and  a  scire  facias  quare  executionem  iton  was 
ibaued  and  judgment  obtained  upon  it.     Afterwards,  the  land  of  the  wife 
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was  sold  by  virtue  of  proceedings  upon  a  mortgage  given  by  the  husband 
and  wife,  and  the  surplus  proceeds,  after  satisfying  the  mortgage,  were 
brought  into  court.  Held,  that  the  judgment  on  the  scire  facias  was  not  a 
lien  on  the  land  ;  and  that  the  plaintiff  was  not  entitled  to  be  paid  out  of  the 
fund  in  court 

Tins  was  a  writ  of  error  to  the  Court  of  Common  Pleas  of  the 
county  of  Bucks ;  in  which  court  a  scire  facias  quare  executionem 
lion  wus  issued  to  April  Term  1835,  by  David  Dorrance  to  the  use 
of  John  Praul  against  Thomas  M.  Scott  and  Elizabeth  his  wife. 

By  agreement  of  the  counsel,  a  case  was  stated  for  the  opinion 
of  the  court,  to  be  considered  in  the  nature  of  a  special  verdict,  as 
follows : 

"  Robert  Scott,  by  his  last  will  and  testament,  bearing  date  the 
12th  day  of  February  1822,  among  other  things  made  the  follow- 
ing bequest  to  his  daughter  Elizabeth,  the  defendant  above  named, 
'  I  give  and  devise  to  my  daughter  Elizabeth  Scott  and  to  her  heirs, 
the  tract  of  about  113  acres  of  land,  distinguished  in  said  draft  by 
No.  4,  with  her  name  written  therein,  and  all  those  ray  two  houses 
*an^  lots  in  Riche  Town  or  Tully  Town;  to  hold  to  her, 
her  heirs  and  assigns  forever,  she  paying  her  said  mother, 
my  said  wife,  the  same  yearly  rent  that  is  paid  to  her  by  my  sons 
Samuel  aforesaid,  and  Robert,  hereafter  named,  during  her  natural 
life.'" 

The  said  Robert  Scott  died  in  the  year  1822.  The  widow  is  also 
dead. 

On  the  28th  day  of  October  1823,  and  after  the  decease  of  the 
said  Robert  Scott,  Thomas  M.  Scott,  one  of  the  above  defendants, 
conveyed  his  right  and  interest  in  the  above  real  estate,  devised  to 
his  wife,  together  with  the  personal  estate,  to  James  R.  Scott,  Esq., 
in  trust  for  his  wife  the  above-named  Elizabeth,  as  follows  :  "  The 
said  Thomas  M.  Scott,  for  the  consideration  of  ten  dollars,  hath 
granted,  bargained  and  sold,  released  and  confirmed,  assigned, 
transferred  and  set  over,  and  by  these  presents  doth  grant,  bargain 
and  sell,  release  and  confirm,  assign  and  transfer,  and  set  over  unto 
the  said  James  R.  Scott,  Esquire,  and  to  his  heirs,  executors, 
administrators  and  assigns,  all  the  estate,  right,  title,  interest,  pro- 
perty, claim  and  demand  whatsoever,  of  him  the  said  Thomas  M. 
Scott,  of,  in  and  to  all  and  singular  the  lands,  tenements  and  here- 
ditaments, and  real  and  personal  estate  and  property,  devised  and 
bequeathed  to  his  wife  Elizabeth  Scott,  in  and  by  the  last  will  and 
testament  and  codicil  of  her  late  father  Robert  Scott,  late  of  Bucks 
county ;  to  have  and  to  hold,  all  and  singular  the  premises  hereby 
granted  and  assigned,  with  the  rights,  incidents  and  appurtenances, 
unto  the  said  James  R.  Scott,  his  heirs,  executors,  administrators 
and  assigns,  to  his  and  their  only  proper  use  and  behoof  forever; 
in  trust,  nevertheless,  to  permit  and  suffer  the  said  Elizabeth  (the 
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wife  of  the  said  Thomas  M.  Scott)  to  manage,  let  and  demise,  the 
said  real  estate,  dwell,  receive  and  take  the  personal  estate  and  pro- 
perty, for  her  sole  and  separate  use,  and  for  such  other  use  or  uses 
as  she  may  think  proper ;  and  her  receipt  and  receipts  given  and 
taken  for  the  same  from  time  to  time,  notwithstanding  her  cover- 
ture, shall  be  good  and  available  in  law,  to  all  intents  and  purposes ; 
and  upon  this  further  trust,  that  it  shall  and  may  be  lawful  to  and 
for  the  said  Elizabeth,  at  any  time  times  hereafter,  notwithstanding 
her  coverture,  to  bargain  and  sell,  and  by  any  deed  or  deeds,  con- 
veyances and  assurances  in  the  law,  executed  under  her  hand  and 
seal  in  the  presence  of  two  or  more  credible  witnesses,  to  grant  and 
convey  all  or  any  part  of  the  above-mentioned  premises  unto  any 
person  or  persons,  and  for  such  use  or  uses,  estate  and  estates,  as 
she,  the  said  Elizabeth,  in  her  own  discretion  shall  think  proper, 
and  receive  and  apply  the  purchase-money  for  her  sole  and  separate 
use,  or  by  any  instrument  of  writing  in  the  nature  of  a  will  or 
appointment,  under  her  hand  and  seal,  executed  in  the  presence  of 
two  or  more  credible  witnesses,  to  devise,  limit  or  appoint  the  whole 
or  any  part  of  the  *said  premises  above-mentioned,  to  any  r*o-i-i 
person  or  persons,  and  for  such  use  and  uses,  estate  and  •- 
estates,  as  she  the  said  Elizabeth  shall  think  proper  to  direct,  limit 
and  appoint ;  and  for  want  of  such  deed,  conveyance,  limitation  or 
appointment,  then,  from  and  immediately  after  the  decease  of  the 
said  Elizabeth,  in  trust,  for  the  use  and  behoof  of  the  right  heirs  of 
her  the  said  Elizabeth,  forever,  and  to  and  for  no  other  use,  intent 
or  purpose  whatsoever." 

On  the  20th  day  of  April,  A.  D.  1830,  Thomas  M.  Scott  and 
Elizabeth,  his  wife,  executed  their  bond  and  warrant  of  attorney  to 
confess  judgment  to  David  Dorrance,  conditioned  for  the  payment 
of  $750,  at  the  expiration  of  one  year  from  the  date  thereof, 
with  lawful  interest.  [This  bond  was  executed  in  the  presence 
of  James  R.  Scott,  the  trustee,  and  John  Dorrance,  subscribing 
witnesses.] 

On  the  24th  of  April  of  the  same  year,  David  Dorrance  as- 
signed the  bond  and  judgment  to  John  Praul,  the  plaintiff;  and 
on  the  28th  of  the  same  month  and  year,  judgment  was  entered 
thereupon  in  the  court  in  the  Court  of  Common  Pleas  of  Bucks 
county. 

To  April  term  1835,  a  scire  facias  sur  judgment  quare  ex.  non, 
issued  upon  the  said  judgment;  and  on  the  28th  day  of  December 
1835,  judgment  was  entered  on  the  scire  facias  in  the  sum  of  §1005, 
the  principal  and  interest  up  to  that  date. 

On  the  24th  of  July  1824,  the  said  Thomas  M.  Scott  and  Eliz- 
abeth, his  wife,  executed  a  mortgage  to  Dr.  Thomas  M.  Allen, 
guardian  of  the  minor  children  of  John  Vanzant,  conditioned  for 
the  payment  of  $1500.  By  process  upon  this  mortgage,  the  real 
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estate  devised  by  the  will  of  Robert  Scott  to  the  said  Elizabeth 
was  sold  for  the  sum  of  35650. 

It  is  admitted  that  there  is  sufficient  money  in  the  sheriffs 
hands,  after  paying  all  prior  liens,  to  pay  and  satisfy  the  plaintiffs 
claim. 

The  question  for  the  opinion  of  the  court  is — whether  the 
judgment  above  named  was  a  lien  on  the  land  sold  by  the  sheriff 
at  the  time  of  the  sale,  and  whether  the  said  plaintiff  is  entitled 
to  be  paid  the  amount  thereof  out  of  the  proceeds  of  the  said 
sale. 

If  the  court  shall  be  of  opinion  in  the  affirmative,  then  judgment 
to  be  entered  for  the  plaintiff  for  the  debt  and  interest. 

If  the  court  should  be  of  opinion  in  the  negative,  then  judgment 
to  be  entered  generally  for  the  defendants* 

This  case  to  be  considered  in  the  nature  of  a  special  verdict,  and 
*31°"1   *l^e  JU(^ement  °f  ^e  court  to  be  subject  to  a  writ  of  error 
'   by  either  party. 

On  the  14th  of  March  1837,  the  Court  of  Common  Pleas  ordered 
judgment  to  be  entered  for  the  defendants. 

A  writ  of  error  was  thereupon  taken  out,  and  on  the  return  of 
the  record  the  plaintiffs  assigned  for  error  that  the  court  entered 
judgment  for  the  defendants. 

Mr.  Badger,  for  the  plaintiff  in  error. — The  first  question  is 
whether  a  bond  executed  by  a  married  woman  having  a  separate 
estate,  and  a  power  to  sell  binds  that  estate.  There  is  no  decision 
to  the  contrary  in  this  state.  It  is  true  that  the  case  of  Lancaster 
t'.  Dolan,  1  Rawle  231,  is  considered  as  limiting  the  wife's  power 
in  respect  to  her  separate  estate,  so  that  she  cannot  go  beyond  the 
terms  of  the  settlement,  yet  there  was  no  adjudication  of  this  ques- 
tion. Tne  cases  in  New  York  and  England  show  that  there  the 
estate  would  be  bound  by  a  bond.  Jacques  v.  Methodist  Church, 
17  Johns.  Rep.  594 ;  Grigby  v.  Cox,  1  Yes.  517 :  1  Madd.  Chan. 
471  ?  Clancy  on  Married  Women  282,  290,  335.  Equity  is  part 
of  the  law  of  Pennsylvania.  Pollard  v.  Shaffer,  1  Dall.  213. 
At  all  events  the  real  estate  of  the  wife  having  been  converted 
into  money  by  the  proceedings  on  the  mortgage,  it  has  become 
liable  to  the  husband's  debts.  Yohe  v.  Barnett,  1  Binn.  358 ; 
Grider  v.  McClay,  11  S.  &  R.  224;  Bear  v.  Dietz,  1  Watts  309. 
It  was  intended  by  this  case  to  raise  the  question,  whether  the 
money  in  the  sheriffs  hands  was  not  liable  to  an  execution  upon  this 
judgment. 

Mr.  Miles,  for  the  defendant  in  error. — 1.  The  first  question 
here  is  as  to  the  effect  of  the  bond  and  judgment  on  the  wife's  in- 
heritance, in  respect  to  which  she  had  no  separate  estate.     Now  it 
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is  settled  that  the  bond  of  a  ferae  covert  is  void.  Clancy  54,  70 ; 
Thomas  v.  Folwell,  2  Whart.  16.  The  agreement  or  joinder  of 
the  husband  is  immaterial  and  does  not  render  the  bond  valid 
against  her,  even  if  given  for  her  debt.  Marshal  v.  Rutter,  8 
Term  Rep.  545 ;  Marsh  v.  Hutchinson,  2  Bos.  &  Pull.  296 ;  Cham- 
bers v.  Donaldson,  9  East  471;  Bogget  v.  Frier,  11  Id.  301.  Non 
constat,  that  the  bond  was  given  for  her  debt.  If  the  bond  was  void, 
the  judgment  must  be  not  less  so  as  against  her ;  and  this  may  be 
inquired  into  collaterally.  Catlin  v.  Robinson,  2  Watts  379  ;  2 
Whart.  Dig.  351 ;  Beideman  v.  Vanderslice,  2  Rawle  334  ;  Pullen 
y.  Rianhard,  1  Whart.  514. 

2.  As  to  the  life  estate  conveyed  to  her  separate  use — there 
being  no  authority  to  effect  it  in  any  other  way  than  by  a 
sale  and  conveyance,  the  cases  of  Lancaster  v.  Dolan,  and 
Thomas  v.  Folwell,  show  that  the  bond  was  ineffectual  for  the 
purpose. 

*3.  The  question  whether  an  execution  upon  the  judg-  r^oio 
ment  would  affect  the  money  in  the  sheriff's  hands,  is  *• 
not  raised  by  this  case.  But  it  is  certain  that  it  would  not. 
The  husband  had  divested  himself  of  all  interest  by  his  deed  of 
1823,  and  his  subsequent  creditors  have  no  right  in  law  or  equity, 
to  attach  this  fund.  Bouslaugh  v.  Bouslaugh,  17  S.  &  R.  361 ; 
McKennon  v.  Phillips,  cited-  Id. ;  Dennison  v.  Nigh,  2  Watts  90 ; 
Stoebler  v.  Knerr,  5  Id.  181. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  plaintiff  here,  claims  to  have  his  judgment 
against  Thomas  M.  Scott  and  Elizabeth  his  wife,  satisfied  out  of 
the  moneys  arising  from  the  sale  of  land  belonging  to  the  wife, 
of  which  she  was  seised  in  fee.  If  the  judgment  was  a  lien  upon 
it  at  the  time  of  the  sale,  the  plaintiff  is  no  doubt  entitled  to  be 
paid  out  of  the  moneys  arising  therefrom,  otherwise  not. 

From  the  case  as  stated,  it  appears  that  the  judgment  was 
entered  upon  a  bond  and  warrant  of  attorney,  executed  by  the 
husband  and  wife,  during  the  coverture  of  the  latter,  to  the  plain- 
tiff. Now,  as  regards  the  wife,  I  take  the  bond  and  warrant  of 
attorney  to  be  not  merely  voidable,  but  absolutely  vjoid.  She  is 
considered  in  law  as  totally  incompetent  to  execute  either.  By  the 
common  law,  a  deed  acknowledged  by  the  husband  and  wife  binds 
the  husband  alone,  and  can  only  be  enrolled  as  his  deed.  It  is 
with  a  view  to  protect  wives,  who  are  entirely  subject  to  the  will 
of  their  respective  husbands,  that  courts  are  not  even  allowed  to 
take  such  obligation  ;  and  if  they  do,  such  acts  will  be  considered 
extra  judicial.  Gilb.  on  Uses  and  Trusts  109,  300;  2  Inst.  673. 
The  plea  of  non  est  factum  is  well  supported  by  evidence  of  cover- 
ture. Anon.,  12  Mod.  609;  Anon.,  6  Id.  230  ;  Lambert  v.  Atkins, 
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2  Camp.  Ca.  272.  So  absolutely  void  is  the  deed  or  bond  of  a 
married  woman  in  contemplation  of  law,  that  her  coverture  at  the 
time  of  the  execution  thereof,  may  be  given  in  evidence,  for  the 
purpose  of  showing  that  it  is  so,  either  under  the  plea  of  non  est 
factum,  or  it  may  be  pleaded  specially,  without  being  obnoxious  to 
the  objection,  that  it  amounts  to  the  general  issue,  and  therefore  is 
not  good.  James  v.  Fowks,  12  Mod.  101  ;  Lambert  v.  Atkins,  2 
Camp.  273.  In  this  latter  case  Lord  Ellenborough  lays  down  the 
following  distinction :  "  If  a  deed  be  executed  by  a  married  woman 
it  is  absolutely  void,  ab  initio ;  and  I  have  always  understood  the 
rule  to  be,  that  what  shows  the  deed  to  be  void  is  good 
evidence  under  the  plea  of  non  est  factum ;  and  that  a  special 
plea  is  only  necessary  where  the  deed  is  voidable."  See  also 
Norton  v.  Turville,  2  P.  Wms.  145,  per  Master  of  the  Rolls. 
Accordingly,  in  Reed  v.  Jewson,  4  Term  Rep.  362,  cited  from  a  note 
per  Buller,  Justice,  where  a  feme  covert,  sole  trader,  gave  a  bond 
*314T  an(^  warrant  °f  attorney  to  enter  up  judgment,  *on  which 
-"  the  plaintiff  took  out  execution,  the  court  held  the  warrant  of 
attorney  void,  and  set  aside  the  judgment  as  entered  without  author- 
ity, "  The  letter  of  attorney,"  says  Aston,  Justice,  "  is  an  absolute 
nullity."  And  in  Lady  Chaworth's  Case,  1  Lev.  51 ;  s.  c.  1  Keb. 
194,  pi.  180,  the  husband  having  confessed  a  judgment  against 
himself  and  his  wife,  according  to  a  practice  that  seems  to  have 
prevailed  to  some  extent  at  that  day,  as  for  a  debt  due  by  the  wife 
whilst  sole,  upon  which  he  and  she  were  both  taken  in  execution, 
and  it  appearing  upon  examination,  that  the  debt  was  contracted 
after  marriage,  the  court  discharged  the  wife  from  the  execution. 
So  the  principle  of  her  incompetency  to  act  in  such  matters,  has 
been  extended  so  far  as  to  render  her  incapable  of  taking  a  judg- 
ment bond  to  herself  personally ;  and,  accordingly,  a  judgment 
entered  up  on  a  bond  and  warrant  of  attorney  given  by  the  defend- 
ant therein  to  her,  as  an  indemnity  for  having  become  his  surety, 
in  a  bond  upon  which  she  paid  the  money,  was  held  by  the  court 
to  be  void,  as  well  as  the  bond  given  by  her ;  and  therefore,  the 
court  set  the  judgment  aside.  Roberts  v.  Pierson,  2  Wils.  3. 

The  fact  of  Elizabeth  Scott,  the  wife  of  Thomas  M.  Scott,  being 
a  married  woman  at  the  time  of  the  execution  of  the  bond  and  war- 
rant of  attorney  upon  which  the  judgment  was  entered  up  against 
her,  is  admitted  by  the  case  as  stated,  which  leaves  no  room  what- 
ever, for  the  presumption  of  any  possible  ground  upon  which  it  can 
sustained.  It  must  therefore  be  deemed  according  to  all  the  authori- 
ties on  the  subject,  as  void  against  her  for  want  of  authority  to 
enter  it ;  and  consequently  can  be  no  lien  upon  her  real  estate  as 
such.  This  also  determines  the  want  of  efficacy  in  the  judgment 
rendered  against  her  upon  the  writ  of  scire  facias,  sued  out  on  the 
first  judgment ;  because  the  judgment  in  the  scire  facias  being 
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dependent  upon  the  first  as  its  foundation,  must  aiso  be  considered 
void  as  against  the  wife  for  want  of  a  valid  judgment  to  support 
it.  Dr.  Drury's  Case,  8  Co.  284 ;  1  Roll.  Abr.  677,  pi.  6 ;  see 
also  placita,  2,  3,  and  5 ;  1  Sid.  253 ;  Palm.  187,  302,  303 ;  Cro. 
Jac.  645.  It  therefore  follows  as  a  necessary  consequence,  that  the 
interest  or  estate  of  the  wife  in  the  land  sold,  was  not  bound  by  the 
judgment  rendered  against  the  husband  and  herself  in  the  scire 
facias.  And  although  the  judgment  is  good  against  hiio,  yet  it 
appears  that  he  had  no  interest  or  estate  whatever  in  the  land, 
either  equitable  or  legal,  to  be  bound  by  it ;  for  he  had  some  six  or 
seven  years  previously  to  the  giving  of  the  bond  and  warrant  of 
attorney,  whereon  the  judgment  was  entered  up,  conveyed  all  his 
interest  and  estate  in  the  land  to  James  R.  Scott,  in  trust  for  the 
sole  and  separate  use  of  his  wife  Elizabeth.  Hence  he  can  have 
no  interest  in  the  money  arising  from  the  sale  of  it,  unless  he  be 
allowed  to  take  advantage  of  his  own  wrong  or  default,  by  not 
having  paid  off  the  mortgage  debt,  and  thus  prevented  the  land 
from  *being  sold,  as  he  was  bound  to  have  done.  He  then  r*qir 
having  no  interest  in  the  money,  it  would  seem  to  follow  of  '- 
course,  that  the  plaintiff,  as  his  judgment-creditor,  can  have  no 
claim  to  any  portion  of  it,  on  the  ground  of  interest  in  the  husband. 
But  it  has  been  argued  on  behalf  of  the  plaintiff,  that  the  bond 
to  him  being  executed  by  the  wife,  "  under  her  hand  and  seal,  in 
the  presence  of  two  credible  witnesses,"  in  conformity,  as  it  is  con- 
tended, to  the  power  and  provisions  contained  in  the  deed  of  trust, 
must  therefore  be  considered  as  a  charge  in  equity,  upon  her  sepa- 
rate interest  and  estate  in  the  land  sold ;  and  consequently  gives 
to  the  plaintiff  a  right  to  have  the  amount  of  his  bond  paid  out  of 
the  money  arising  therefrom.  It  is  true,  that  by  the  terms  of  the 
deed  of  trust,  the  wife  is  apparently  authorized,  "  notwithstanding 
her  coverture,  to  bargain  and  sell,  and  by  deed  under  her  hand  and 
seal,  in  the  presence  of  two  or  more  credible  witnesses,  to  grant 
and  convey  all  or  any  part  of  the  land  to  any  person  or  persons, 
and  for  such  use  and  uses,  as  she  pleases  ;  and  to  apply  the  pur- 
chase-money arising  therefrom  also  as  she  pleases ;  or  by  any 
instrument  of  writing  in  the  nature  of  a  will  or  appointment,  exe- 
cuted under  her  hand  and  seal,  in  the  presence  of  two  or  more 
credible  witnesses,  to  devise,  limit  or  appoint  the  whole  or  any  part 
thereof,  to  any  uses  or  purposes  that  she  may  think  proper,"  yet 
still  it  is  difficult  to  satisfy  the  mind  that  a  simple  obligation, 
merely  for  the  payment  of  money  falls  within  the  scope  of  the 
authority  thus  expressed  and  declared.1  Whether  the  wife,  being 
seised  of  the  inheritance  in  the  land,  and  invested  with  the  legal 
title  thereto,  in  the  same  manner  after  the  execution  of  the  deed 
as  before,  for  it  must  be  observed  she  did  not  join  in  it,  acquired  a 

See  Grosser  v.  Hornung,  10  W.  N.  C.  463. 
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sufficient  power  by  the  deed,  to  dispose  of  the  inheritance  in  the 
land,  by  a  deed,  even  of  conveyance,  without  her  husband  joining 
therein,  and  thus  evade,  seemingly,  the  Acts  of  Assembly  on  this 
subject,  which  require,  in  order  to  pass  such  interest  by  a  married 
woman  as  long  as  she  remains  so,  that  she  and  her  husband  should 
join  in  the  execution  of  the  deed,  and  that  she  should  be  examined 
touching  her  voluntary  execution  thereof  before  a  proper  officer, 
separate  and  apart  from  her  husband,  &c.,  is  a  question  which  need 
not  be  inquired  into  nor  decided  here  ;  because  it  appears  to  be 
an  insuperable  objection  without  more  to  the  bond's  being  con- 
sidered a  charge  upon  the  land,  that  there  is  nothing  on  the  face 
of  it,  nor  appended  to  it  in  any  way,  going  to  show  that  such  was 
the  design  of  the  parties.  The  bare  giving  of  it,  without  mention 
therein  or  reference  to  the  land  whatever,  though  a  judgment-bond, 
cannot  of  itself  be  made  to  imply  an  intention  that  it  was  given 
for  the  purpose  of  charging  the  land  with  the  amount  of  the  debt 
therein  mentioned,  under  the  authority  contained  in  the  deed  of 
trust.  See  Clancy  on  the  Rights,  &c.,  of  Married  Women  131  et 
seq.  But,  besides,  I  am  inclined  to  think  that  a  bond  being  a 
mere  personal  engagement,  does  not  come  within  the  terms  of  the 

*S161  *deed  °f  trust>  and  tnat  tne  wife»  by  means  of  it,  was  not 
-1  thereby  authorized,  indirectly  as  it  were,  to  charge  the  land 
in  question.  And  it  is  clear  that  according  to  the  principle  estab- 
lished in  Lancaster  v.  Dolan,  1  Rawle  231,  a  feme  covert  can  only 
charge  her  separate  estate  in  the  manner  and  form  prescribed  and 
provided  by  the  instrument  creating  and  giving  her  the  power. 
The  judgment  of  the  court  below  is  therefore  affirmed. 

Judgment  affirmed. 

Cited  by  Counsel,  post  386  ;  4  Whart.  449  ;  4  W.  &  S.  219  ;  5  Id.  505  ;  8 
Id.  118;  1  Barr  117;  4  Harris  356;  9  Id.  440;  12  Id.  19,  255,369,430, 
493 ;  10  Casey  85  ;  2  Wright  43,  147  ;  8  Id.  228  ;  11  Id.  70  ;  4  P.  F.  Smith 
30-2;  7  Id.  256  ;  1  Grant  467.  ||  11  Smith  77  ;  14  Id.  211 ;  Ibid.  221  ;  17  Id. 
439  ;  24  Id.  304  ;  29  Id.  474 :  30  Id.  313  ;  6  W.  N.  C.  119  ;  7  Norris  240;  11 
Id.  500;  1  Outerbridge  434;  3  Id.  49.  || 

Cited  in  note,  2  Miles  168. 

Cited  by  the  Court  below,  7  Casey  153. 

Cited  by  the  Court,  9  Watts  138;  1  Harris  580;  6  Id.  82;  10  Id.  338;  8 
8  Casey  87  ;  7  Wright  66  ;  10  Id.  399,  456  ;  11  Id.  310 ;  2  P.  F.  Smith  403  ; 
4  Id.  123  ;  8  Id.  495  ;  10  Id.  495  ;  Brightly  141.  ||  As  to  such  bond,  warrant, 
and  judgments  being  void:  Graham  r.  Long,  15  Smith  386;  Finley's  App., 
17  Id.  459  ;  Quinn's  App.,  5  Norris  453  ;  s.  c.  6  W.  N.  C.  120.|| 

Doubted  as  to  the  invalidity  of  the  judgment  on  the  scire  facias:  1  P.  F. 
Smith  1 18,  ||  and  distinguished  24  Id.  306  j| ;  see  1  Jones  425  ;  7  Wright  293 
||  17  Smith  441 ;  7  Norris  238  ;  11  Id.  499.|| 

See  also  2  Harris  540  ;  3  Wright  301.  A  bond  of  a  married  woman  for 
purchase  money  of  land  is  for  some  purposes  valid :  1  Casey  82 ;  2  Wright 
147;  4  Id.  145;  6  Id.  329.  ||  Quinn's  Appeal,  5  Norris  447  ;  Shnyder  v. 
Noble,  13  Id.  287.  Grosser  v.  llornung,  10  W.  N.  C.  463. || 
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*[PHILADELPHIA,  FEBRUARY  17,  1838.] 

Lee  against  Dean. 


1.  Although  the  acceptance  of  a  deed  in  pursuance  of  articles  of  agree- 
ment is  prima  facie  and  generally  an  extinguishment  of  the  agreement,  yet 
if  the  vendor  fraudulently  induce  the  vendee  to  accept  a  deed  by  making 
him  believe  that  the  whole  of  the  land  contracted  for  is  included  in  the 
deed,  the  agreement  is  not  merged,  and  the  vendee  may  maintain  an  action 
upon  it. 

2.  And  such  action  may  be  maintained,  although  the  vendee  has  paid  the 
full  amount  of  the  consideration  money  to  the  vendor. 

3.  The  vendee  in  such  case  may  maintain  an  action  of  assumpsit  for  the 
non-performance  of  the  contract,  and  is  not  obliged  to  bring  an  action  for 
deceit :  nor  would  an  action  of  covenant  be  proper. 

4.  In  an  action  on  an  agreement  to  convey  land,  where  the  plaintiff  had 
paid  the  consideration-money,  and  the  defendant  had  fraudulently  omitted 
in  the  deed  of  conveyance  part  of  the  land  contracted  for,  it  was  held  not  to  be 
error,  that  the  judge  told  the  jury,  that  though,  as  a  general  rule,  the  value 
of  the  property  was  the  measure  of  damages,  yet  they  were  not  imperatively 
restricted  to  that  standard,  but  might  include  in  their  verdict  the  neces- 
sary expenses  of  the  plaintiff,  if  they  deemed  it  prudent  and  reasonable  to 
do  so. 

ON  a  writ  of  error  to  the   District    Court  for  the   City  and 
County  of  Philadelphia,  the  case  was  as  follows  : 

John  Dean  brought  an  action  on  the  case  in  that  court  against 
William  Lee,  and  filed  the  following  declaration. 

"  William  Lee,  late  of  the  county  aforesaid,  yeoman,  was 
attached  *to  answer  John  Dean  of  a  plea  of  trespass  on  the 
case,  &c.,  and  thereupon  the  said  John,  by  George  A.  Gra- 
ham,  his  attorney,  complains,  that  whereas,  heretofore,  to  wit,  on 
the  twenty-eighth  day  of  February,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  twenty-eight,  at  the  county  aforesaid, 
in  consideration  of  one  thousand  dollars,  to  be  paid  as  is  herein- 
after mentioned,  to  the  said  William  by  the  said  John,  he  the  said 
William  did  promise  and  agree  to  sell  and  convey  to  the  said  John 
a  certain  tract  of  land  situate  on  Timber  creek,  in  the  state  of 
New  Jersey,  supposed  to  contain  seventy-two  acres,  more  or  less, 
clear  of  all  encumbrances,  being  the  same  tract  which  he  the  said 
William  had  purchased1  from  a  certain  Mr.  Priestman ;  and  the 
said  John  agreed  to  pay  for  the  same  to  the  said  William  the  afore- 
said price  or  sum  of  one  thousand  dollars,  as  follows,  to  wit :  five 
hundred  dollars  payable  on  the  first  day  of  April  one  thousand 
eight  hundred  and  thirty,  and  five  hundred  dollars  payable  on  the 
first  day  of  April  one  thousand  eight  hundred  and  thirty-one,  with 
interest  j  the  said  payments  to  be  secured  by  a  bond  and  mortgage, 
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to  be  given  by  the  said  John  on  his  homestead  place  to  the  said 
William  ;  and  the  said  John  in  fact  saith,  that  he  hath  well  and 
truly  performed  all  and  singular  the  promises  and  agreements  on 
his  part  to  be  fulfilled  and  performed,  and  did  execute  and  deliver 
to  the  said  William  the  bond  and  mortgage  for  the  security  of  the 
said  purchase-money  or  sum  of  one  thousand  dollars,  payable  at 
the  timee  and  in  the  manner  aforesaid,  and  has  in  all  respects  com- 
plied with  his  agreement  as  aforesaid,  yet  the  said  William,  his 
promises  and  undertakings  in  form  aforesaid  made  not  regarding, 
did  not  nor  would  on  the  day  and  year  aforesaid,  at  the  county 
aforesaid,  nor  at  any  other  time,  sell  and  convey  to  the  said  John 
the  said  tract  of  land,  although  then  and  there  and  often  after- 
wards required  so  to  do,  but  to  sell  and  convey  a  large  part  of  the 
said  tract,  to  wit,  one  acre  and  one  hundred  and  four  perches  or 
thereabouts,  wholly  neglected  and  refused,  and  still  doth  neglect 
and  refuse. 

"  And  whereas,  also,  afterwards,  to  wit,  on  the  twenty-eighth  day 
of  February  aforesaid,  at  the  county  aforesaid,  the  said  William, 
in  consideration  that  the  said  John  did  promise  and  agree  to  pay 
to  the  said  William  the  further  sum  of  one  thousand  dollars,  in 
two  payments,  to  wit,  five  hundred  dollars  on  thejirst  day  of 
April,  A.  D.  one  thousand  eight  hundred  and  thirty,  and  five  hun- 
dred dollars  on  the  first  day  of  April  one  thousand  eight  hundred 
and  thirty-one,  with  interest,  and  to  execute  and  deliver  to  the  said 
William  a  bond  and  mortgage  on  the  homestead  place  of  him  the 
said  John,  to  secure  the  payment  of  the  said  last  mentioned  sum 
of  one  thousand  dollars  in  manner  and  form  aforesaid,  he  the  said 
William  did  then  and  there  promise  and  agree  to  and  with  the  said 
John,  to  sell  and  convey  to  the  said  John,  a  certain  other  tract  of 
land  situate  on  Timber  creek,  in  the  state  of  New  Jersey,  supposed 
*31H1  to  conta'n  *seventy-two  acres,  more  or  less,  with  a  clear 
'  title,  being  the  same  tract  of  land  which  he  the  said  Wil- 
liam had  purchased  from  a  certain  Mr.  Priestman.  And  the  said 
John  in  fact  saith,  that  all  and  singular  the  promises  and  agree- 
ments last  mentioned  on  his  part  to  be  observed,  he  the  said  John 
hath  performed  and  kept;  and  although  the  said  William  after- 
wards, to  wit,  on  the  twenty-second  day  of  March,  A.  D.  one  thou- 
sand eight  hundred  and  twenty-eight,  did  sell  and  convey  to  the 
said  John  a  part  of  the  said  tract  of  land,  to  wit,  seventy-one  acres 
more  or  less  thereof,  yet  the  said  William  his  promises  and  under- 
takings in  form  aforesaid,  made  not  regarding,  another  part  of  the 
said  tract  of  land,  to  wit,  one  acre  and  one  hundred  and  four 
perches  thereof  or  thereabouts,  did  not  nor  would  on  the  day  and 
year  aforesaid,  at  the  county  aforesaid,  nor  at  any  other  time,  sell 
and  convey  to  the  said  John,  although  then  and  there,  and  often 
afterwards,  required  so  to  do,  but  to  sell  and  convey  to  the  said 
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John  the  said  last  mentioned  one  acre  and  one  hundred  and  four 
perches  or  thereabouts,  of  the  said  tract  of  land,  hath  wholly 
neglected  and  refused,  and  still  doth  neglect  and  refuse. 

"  And  whereas,  also,  afterwards,  to  wit,  on  the  twenty-eighth 
day  of  February  aforesaid,  at  the  county  aforesaid,  in  considera- 
tion that  the  said  John  undertook,  and  then  and  there  promised 
the  said  William  to  pay  him  the  further  sum  of  one  thousand  dol- 
lars, in  two  payments,  to  wit,  five  hundred  dollars  on  the  first  day 
of  April,  A.  D.  one  thousand  eight  hundred  and  thirty,  and  five 
hundred  dollars  on  the  first  day  of  April,  A.  D.  one  thousand 
eight  hundred  and  thirty-one',  with  interest,  he'  the  said  William 
then  and  there  undertook  and  faithfully  promised  the  said  John  to 
sell  and  convey  to  him  the  said  John,  when  he  the  said  William 
should  be  thereunto  afterwards  required,  a  certain  other  tract  of 
land  situate  on  Timber  creek  in  the  state  of  New  Jersey,  supposed 
to  contain  seventy-two  acres  more  or  less,  with  a  clear  title,  being 
the  same  tract  of  land  which  he  the  said  William  had  purchased 
from  a  certain  Mr.  Priestman.  And  the  said  John  in  fact  saith 
that  he  hath  well  and  truly  performed  his  said  last  mentioned  pro- 
mises and  undertakings,  and  hath  well  and  truly  paid  to  the  said 
William  the  said  last  mentioned  sum  of  $1000,  with  interest,  in 
manner  and  form  aforesaid ;  and  although  the  said  William  after- 
wards, to  wit,  on  the  22d  day  of  March,  A.  D.  one  thousand  eight 
hundred  and  twenty-eight,  did  sell  and  convey  to  the  said  John  a 
part  of  the  said  last  mentioned  tract  of  land,  to  wit,  seventy-one 
acres  thereof  more  or  less,  yet  the  said  William  his  last  mentioned 
promises  and  undertakings  in  form  aforesaid  made  not  regarding, 
another  part  of  the  said  tract  of  land,  to  wit,  one  acre  and  one 
hundred  and  four  perches  thereof  or  thereabout,  did  not  nor  would 
on  the  day  and  year  last  aforesaid,  at  the  county  aforesaid,  nor  at 
any  other  time,  sell  and  convey  to  the  said  John,  although  then 
and  there,  and  often  afterwards  required  so  to  do,  but  to  sell  and 
convey  to  the  said  John  the  said  last  mentioned  *one  acre  r*oin 
and  one  hundred  and  four  perches  or  thereabouts  of  the  said  "- 
tract  of  land,  he,  the  said  William,  hath  wholly  neglected  and 
refused,  and  still  doth  neglect  and  refuse. 

"  And  whereas  also  the  said  William  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  at  the  county  aforesaid,  was  indebted 
to  the  said  John  in  the  sum  of  five  hundred  dollars  lawful  money 
of  the  United  States  of  America,  for  so  much  money  by  the  said 
William  before  that  time  had  and  received  to  and  for  the  use  of  the 
said  John.  And  being  so  indebted,  the  said  William,  in  consider- 
ation thereof  afterwards,  to  wit,  on  the  same  day  and  year  last 
aforesaid,  at  the  county  aforesaid,  undertook  and  faithfully  promised 
the  said  John  to  pay  him  the  said  last  mentioned  sum  of  money, 
when  he,  the  said  William,  should  be  thereunto  afterwards  requested. 
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Nevertheless,  the  said  William,  his  said  last  mentioned  promise 
and  undertakings  not  regarding,  hath  not  as  yet  paid  the  said  last 
mentioned  sum  of  money,  or  any  part  thereof  to  the  said  John, 
although  often  requested  so  to  do,  but  to  pay  the  same  hath  wholly 
neglected  and  refused,  and  still  doth  neglect  and  refuse,  to  the 
damage  of  the  said  John  five  hundred  dollars,  and  therefore  he 
brings  his  suit." 

The  defendant  pleaded  non  assumpsit  and  payment  with  leave, 
&c. ;  and  on  these  issues  the  case  came  on  for  trial  on  the  10th  of 
May  1837,  before  Petti t,  President,  when  the  facts  appeared  to  be 
as  follows : 

An  agreement  was  made  between  the  plaintiff  and  defendant  in 
writing,  dated  the  28th  day  of  February  1828,  as  follows : 

"  It  is  agreed  as  follows,  between  John  Dean,  of  New  Jersey, 
and  William  Lee,  of  Philadelphia,  whereas  the  said  William  Lee 
purchased  from  Mr.  Priestman,  last  summer,  a  small  tract  of  land 
on  Timber  creek,  state  of  New  Jersey,  which  he  hereby  sells  and 
disposes  of  to  the  said  John  Dean,  for  the  sum  of  one  thousand 
dollars,  payable  as  follows  :  Five  hundred  dollars  payable  on  the 
1st  day  of  April  1830,  and  five  hundred  dollars  payable  on  the  1st 
day  of  April  1831,  secured  by  a  bond  and  mortgage  on  his  home- 
stead place,  where  he  now  lives.  The  land  is  supposed  to  con- 
tain seventy-two  acree,  more  or  less,  but  one  of  the  lines  is  not  yet 
closed.  But  the  title  is  clear.  There  is  an  old  saw-mill  and  house 
with  the  irons,  &c.  Interest  is  to  be  paid  on  the  purchase-money 
till  paid. 

WILLIAM  LEE. 

JOHN  DEAN." 

By  indenture  of  bargain  and  sale,  dated  the  7th  of  March  1828, 
William  Priestman  conveyed  to  William  Lee,  the  defendant,  in 
fee,  in  consideration  of  $550,  a  certain  messuage  and  tract  of  land 
atoon-i  *situate  on  Great  Timber  creek,  in  the  township  of  Dept- 
J  ford,  in  the  county  of  Gloucester,  and  state  of  New  Jer- 
sey, by  metes  and  bounds  particularly  set  forth,  "  containing  about 
seventy-one  acres,  more  or  less,"  with  a  saw-mill,  &c.,  thereon 
erected. 

By  another  indenture  of  bargain  and  sale  of  the  same  date, 
Priestman  conveyed  to  Lee  in  fee,  in  consideration  of  $100  a  cer- 
tain lot  or  piece  of  ground  situate  on  Great  Timber  creek  in  Dept- 
ford  township,  in  the  county  of  Gloucester  and  state  of  New  Jer- 
sey, "  being  a  corner  of  a  plantation  with  the  messuage  and  saw-mill 
thereon  erected,  which  the  said  William  Priestman,  by  indenture 
dated  the  7th  day  of  March  1828,  and  intended  to  be  recorded, 
granted  and  conveyed  unto  the  said  William  Lee;"  then  describ- 
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ing  it  by  metes  and  bounds,  "  containing  one  acre  and  one  hun- 
dred and  four  perches,  or  thereabouts,  being  a  part  surveyed  off 

from  the  above  mentioned  saw-mill  tract  or  plantation,  which 

Doughty,  Esq.,  high  sheriff  of  the  said  county  of  Gloucester,  by 
deed  poll,  dated  the  17th  day  of  September.  A.  D.  1825,  recorded 
&c.,  granted  and  conveyed  to  the  said  William  Priestman  in 
fee." 

On  the  22d  of  March  1828,  William  Lee,  with  Elizabeth,  his 
•wife,  in  consideration  of  $1000,  conveyed  to  John  Dean  in  fee 
the  messuage  and  tract  of  land  by  the  same  metes  and  bounds  as 
described  and  conveyed  in  the  first  above  mentioned  of  the  two 
conveyances  from  Priestman  to  Lee,  containing  "about  seventy-one 
acres  more  or  less."  On  the  same  day.  Dean  executed  two  bonds 
to  Lee,  each  bearing  the  same  date,  and  in  the  penal  sum  of  $1000, 
with  conditions  for  the  payment  of  $1000,  with  interest,  one  on  the 
1st  of  April  1830,  aiid  the  other  on  the  1st  of  April  1831,  and  for 
securing  payment  of  these  bonds,  he  executed  a  mortgage  to  Lee, 
of  the  same  date,  upon  the  real  estate.  Both  bonds  appear  to  have 
been  paid. 

On  the  trial,  the  plaintiff  gave  in  evidence  the  agreement  between 
the  parties,  and  the  several  deeds  from  Priestman  to  Lee,  and  Lee 
to  Dean,  and  the  following  deposition. 

"John  Conard,  Esq.,  late  of  the  city  of  Philadelphia,  being  by 
me  duly  affirmed,  on  his  solemn  affirmation  doth  say  as  follows, 
to  wit : 

"I  am  acquainted  with  plaintiff  and  defendant  in  the  above 
cause  named.  I  have  frequently  seen  the  defendant  write,  and  am 
acquainted  with  his  handwriting.  This  agreement  marked  A., 
hereto  annexed,  is  in  the  handwriting  of  the  defendant ;  also,  the 
signature  William  Lee,  thereto  subscribed. 

"  This  deed,  William  Priestman,  marked  B..  to  William  Lee.  the 
defendant,  dated  the  7th  day  of  March  1828,  is  in  my  handwriting, 
I  believe  it  was  the  defendant  who  employed  me  to  write  the  said 
*deed,  to  the  best  of  my  recollection.  I  wrote  another  deed  r*ooi 
at  the  same  time,  between  the  same  parties.  1  believe  this  *• 
deed  purported  to  convey  part  of  the  same  property  as  the  first 
deed ;  not  exactly  the  same  property,  but  part  of  the  same  tract  of 
land.  The  last  deed  conveyed  a  small  lot  of  one  or  two  acres.  T 
presume  I  wrote  it  at  Mr.  Lee's  direction.  I  never  saw  Mr.  Dean, 
the  plaintiff,  about  it,  at  any  time.  I  saw  this  deed  marked  C., 
from  Enoch  Doughty,  Esq.,  sheriff,  to  William  Priestman,  dated 
the  17th  September  1825,  and  took  the  description  of  property 
contained  in  the  other  deeds  from  it,  to  the  best  of  rny  belief  I 
think  1  took  the  description  of  the  property  contained  in  the  first 
deed,  marked  B.,  from  the  sheriff's  deed ;  and  I  think  I  took  the 
description  of  the  other  deed  which  I  drew  at  the  same  time,  also 
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from  the  sheriff's  deed.  I  either  took  it  from  the  sheriff's  deed,  or 
from  a  survey  which  I  made.  I  cannot  state  when  I  made  the  sur- 
vey of  the  one  or  two  acres.  Mr.  Lee,  the  defendant,  directed  me 
to  make  the  survey,  and  he  was  with  me  when  I  made  it.  The 
survey  was  made  shortly  before  the  deeds  were  written  by  me.  It 
is  my  impression  it  was  after  the  agreement  between  the  plaintiff 
and  defendant,  marked  A.  It  was  a  lot  of  a  few  perches  in  breadth, 
fronting  on  Timber  creek,  and  on  a  public  road  that  was  surveyed 
off.  Mr.  Dean  was  not  present  when  we  made  the  survey.  It  was 
a  handsome  lot,  suitable  for  building.  There  is  a  little  village  start- 
ing up  in  the  neighborhood.  The  plaintiff  knew  nothing  about  the 
lot  being  surveyed  off,  to  my  knowledge." 

The  defendant  then  gave  in  evidence  the  two  bonds  and  mort- 
gages given  by  the  plaintiff  to  him,  and  proved  that  the  amount  of 
the  mortgage  had  been  paid  by  the  grantee  of  the  mortgaged 
premises  ;  and  also  the  record  of  the  Court  of  Common  Pleas  of  an 
action  brought  by  the  same  plaintiff  against  the  same  defendant 
before  a  magistrate,  to  recover  the  sum  of  §50  damages  for  breach 
of  contract  in  not  conveying  the  same  one  acre  and  one  hundred 
and  four  perches  of  land;  in  which  action  judgment  was  given  for 
the  plaintiff,  and  an  appeal  taken  to  the  Common  Pleas,  where  also 
judgment  was  given  for  the  plaintiff.1 

The  defendant's  counsel  then  requested  the  court  to  charge  the 
jury  : 

1st.  That  the  parol  agreement  of  February  28th  1828,  was 
merged  and  extinguished  by  the  deed  of  the  defendant  to  the 
plaintiff,  of  March  22d  1828. 

2d.  That  the  plaintiff  had  waived  any  claim  on  the  defendant 
#090-1   *i°  tnis  fonn  °f  acti°n  by  a  voluntary  payment  of  the  con- 
J  sideration  money,  as  stated  in  this  declaration. 

3d.  That  the  plaintiff  cannot  recover  the  claim  as  laid  in  his 
declaration  in  his  present  form  of  action. 

4th.  That  the  plaintiff  cannot  recover,  because  the  matter  com- 
plained of  would  have  been  discovered  by  him  before  he  con- 
cluded the  bargain,  but  for  gross  carelessness,  negligence,  or 
inuttention. 

oth.  That  assumpsit  will  not  lie  to  recover  back  money  paid  for 
land,  if  conveyed  by  deed  and  warranty,  the  remedy  being  upon 
the  warranty. 

Upon  all  which  points  the  judge  charged  the  jury,  that  there 
was  nothing  in  them  to  prevent  the  plaintiff,  in  strict  law,  from 
sustaining  this  suit;  and  that  the  plaintiff  could  recover  in  this 
form  of  action.  He  also  told  the  jury,  that  if  they  found  for  the 

1  This  judgment  was  reversed,  on  a  writ  of  error  in  the  Supreme  Court  on 
the  ground  that  the  justice  had  no  jurisdiction  of  an  action  on  a  contract  for 
the  sale  of  real  estate.     See  Lee  r.  Dean,  3  Rawle  325. 
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plaintiff,  they  would  decide  on  the  value  of  the  property  and  give 
a  verdict  accordingly ;  and  in  reply  to  a  question  of  a  juror,  he 
added,  that  though,  as  a  general  rule,  the  value  of  the  property 
was  the  measure  of  damages,  yet  the  jury  were  not  imperatively 
restricted  to  that  standard,  but  might  include  in  their  verdict  the 
necessary  expenses  of  the  plaintiff,  if  they  deemed  it  prudent  and 
reasonable  to  do  so. 

The  jury  found  for  the  plaintiff,  with  $500  damages,  and  the 
defendant  took  a  writ  of  error,  and  filed  the  following  specifications 
of  error. 

The  court  erred  in  charging  the  jury,  that  there  was  nothing  in 
the  points  upon  which  the  defendant  below  requested  the  charge 
and  opinion  of  the  said  court,  to  prevent  the  plaintiff  below  in  strict 
law  from  sustaining  this  suit,  to  wit : 

1.  That  the  parol  agreement  of  February  28th   1828,  was  not 
merged  and  extinguished  by  the  deed  of  the  defendant  to  the  plain- 
tiff, of  March  22d  1828. 

2.  That  the  plaintiff  has  not  waived  any  claim  on  the  defendant 
in  this  form  of  action,  by  a  voluntary  payment  of  the  consideration 
money,  as  stated  in  his  declaration. 

3.  That  the  plaintiff  could  recover  the  claim  as  laid  in  his  decla- 
ration, in  his  present  form  of  action. 

4.  That  the  plaintiff  could  recover,  although  the  matter  com- 
plained of  might  have  been  discovered  by  him  before  he  concluded 
the  bargain,  but  for  gross  negligence,  carelessness,  or  inattention. 

*5.  That  assumpsit  would  lie  to  recover  back  money  paid  r*Q9Q 
for  land,  if  conveyed  by  deed  with  warranty,  and  that  the  "- 
remedy  was  not  upon  the  warranty. 

6.  That  the  jury  might  include  in  their  verdict  the  necessary 
expenses  of  the  plaintiff,  if  they  deemed  it  reasonable  to  do  so. 

Mr.  F.  E.  Brewster,  for  the  plaintiff  in  error  contended. 

1st.  That  the  agreement  for  the  sale  and  purchase  of  the  pro- 
perty was  merged  in  the  deed ;  for  which  he  cited  Hammond  v. 
Pope,  Hob.  79 ;  1  Dane's  Abr.  234 ;  5  Viner's  Abr.  516 ;  Van- 
dervoort  v.  Smith,  2  Caines  Rep.  155. 

2d.  That  Dean  having  paid  voluntarily,  and  Lee  having  received 
the  purchase-money  in  good  faith,  no  action  could  be  maintained  to 
recover  it  back.  Goodright  v.  Davis,  Cowper  803 ;  Birch  v. 
Wright,  1  Term  Rep.  386;  Goodtitle  v.  Morse,  3  Id.  370;  5 
Dane's  Abr.  116. 

3d.  That  the  action  was  misconceived.  If  the  plaintiff  had 
any  remedy,  it  was  by  a  special  action  on  the  case  for  a  deceit. 
Oliver's  Precedents  485 ;  Wilson  v.  Marsh,  1  Johns.  Rep.  503. 

4th.  That  there  was  gross  negligence  on  the  part  of  the  plain- 
tiff, who  had  all  the  deeds  before  him,  and  might  have  procured 
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a  survey  of  the  property.  The  law  in  such  case  is,  that  the  vendee 
has  no  cause  of  action.  Stackpoole  v.  Arnold,  11  Mass.  27; 
Oliver's  Precedents  334;  Lesning  v.  Selden,  2  Ld.  Raym. 
1019. 

5th.  That  assumpsit  will  not  lie  to  recover  back  money  paid 
for  land,  if  conveyed  by  deed  with  warranty.  1  Dane's  Abr. 
188. 

6th.  That  there  was  manifest  error  in  that  part  of  the  charge 
which  related  to  the  damages.  The  amount  given  by  the  jury  was 
excessive,  and  the  plaintiff,  aware  that  it  could  not  be  sustained, 
remitted  $100  of  it.  The  rule  is  that  the  damages  are  to  be 
measured  by  the  value  of  the  land  at  the  time  of  the  sale  or  convey- 
ance. Here  the  plaintiff  claimed  only  $50  before  the  justice  of  the 
peace,  and  it  was  proved  on  the  trial  that  the  property  was  not 
worth  that  sum.  Besides,  the  defendant  made  a  written  offer  at 
the  trial  to  convey  the  omitted  land,  and  to  pay  the  costs  of  the 
suit.  The  jury  ought  to  have  been  told,  that  they  could  not  give 
vindictive  or  exemplary  damages.  Laws  on  Assumpsit  283 ;  1 
Harrison's  Dig.  429 ;  1  Dane's  Abr.  546 ;  Baker  v.  Beach,  2  Ld. 
Raym.  1382;  Eichelberger  v.  Barnitz,  1  Yeates  307;  McDowell 
v.  Cooper,  14  S.  &  R.  296 ;  Smith  v.  Evans,  6  Binn.  102. 

Mr.  Graham,  for 'the  defendant  in  error,  was  told  by  the  court  to 
confine  himself  to  the  last  error. 

This  was  a  case  of  gross  fraud,  and  therefore  different  from  the 
cases  cited  on  the  other  side.  The  jury  had  a  right  to  give  exem- 
plary and  compensatory  damages.  Where  there  is  no  unfairness 
+  qo  i -j  *on  the  part  of  the  vendor,  the  value  of  the  things  sold 
'  with  the  interest,  is  the  usual  measure  of  damages.  But 
where  there  has  been  an  attempt  at  fraud,  there  is  no  other  standard 
than  the  whole  amount  of  damage  sustained.  2  Rolle's  Abr. 
"  Trial,"  pi.  9;  Bussy  v.  Donaldson,  4  Ball.  207,  8;  Bender  v. 
Fromberger,  4  Id.  444-6 ;  King  v.  Pyle,  8  S.  &  R.  166 ;  Pitcher 
v.  Livingston,  4  Johns.  Rep.  12 ;  Dennis  v.  Barber,  6  S.  &  R. 
426 ;  Fulweiler  v.  Baugher,  15  Id.  45 ;  Harger  v.  McMains,  4 
Watts  418.  The  whole  difficulty  here  arises  from  the  word  "  ex- 
penses," which  may  mean  damages.  The  plaintiff  was  certainly 
entitled  to  the  expenses  of  investigating  the  title,  and  making  the 
necessary  searches,  &c.  Hopkins  v.  Gazebank,  6  Barn.  &  Cress. 
31 ;  13  E.  C.  L.  R.  100 ;  Laws  on  Assumpsit  283,  4.  It  is  true 
that  special  damage  was  not  laid  in  the  declaration,  but  evidence 
was  given  of  such  damage,  which  was  not  objected  to.  Even  if  the 
expression  of  the  judge  was  inaccurate,  yet  if  it  appears  on  the 
whole  that  substantial  justice  has  been  done,  the  court  will  not 
reverse.  Johnston  v.  Breckbill,  1  P.  &  W.  364 ;  Allen  v.  Ros- 
tain,  11  S.  &  R.  373 ;  Fulweiler  v.  Baugher,  15  Id.  56 ;  Douglass 
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v.  McAllister,  3  Cranch  298 ;  Lewis  v.  Baker,  5  Rawle  114 ;  Gal- 
braith  v.  Black,  4  S.  &  R.  211. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — This  is  an  action  of  assumpsit ;  the  declaration 
contains  four  counts ;  the  first  three  are  special,  setting  forth  a  spe- 
cial agreement  between  the  parties,  alleging  an  observance  and  ful- 
filment thereof  by  the  plaintiff,  and  a  breach  of  the  same  on  the 
part  of  the  defendant ;  the  fourth  count  is  in  indebitatus  assumpsit 
for  money  had  and  received. 

The  counsel  of  the  defendant  below,  the  plaintiff  in  error  here, 
submitted  five  points  to  the  judge  of  the  District  Court,  upon  which 
the  latter  was  requested  to  instruct  the  jury  in  favor  of  the  defend- 
ant. His  honor,  however,  charged  the  jury  that  there  was  noth- 
ing in  the  points  submitted  to  prevent  the  plaintiff  from  sustaining 
the  present  form  of  action  ;  and  that  he  might  recover  in  it.  His 
honor  also  advised  the  jury  that  if  they  found  for  the  plaintiff,  they 
ought  to  give  the  value  of  the  property  which  the  defendant  had 
failed  or  refused  to  convey  to  the  plaintiff,  and  in  addition  thereto 
might  include  in  their  verdict  the  necessary  expenses  of  the  latter, 
if  they  should  think  it  reasonable  to  do  so. 

The  errors  assigned  are  first,  that  the  judge  erred  in  instructing 
the  jury  as  he  did,  on  the  defendant's  five  points.  And,  second, 
that  the  judge  erred  in  directing  the  jury  that  if  they  should  find 
a  verdict  for  the  plaintiff,  they  might,  if  they  should  think  it  rea- 
sonable, add  the  necessary  expenses  of  the  plaintiff  to  the  value  of 
the  property  *  which  the  defendant  had  refused  to  convey  r*o9c 
according  to  his  agreement. 

The  counsel  for  the  plaintiff  in  error,  by  his  first  point,  re- 
quested the  judge  of  the  court  below  to  charge  the  jury  "  that  the 
parol  agreement  of  the  28th  of  February  1828  was  merged  and 
extinguished  by  the  deed  of  conveyance  from  the  defendant  to  the 
plaintiff,  of  the  22d  of  March  1828."  Although  the  acceptance 
of  a  deed  in  pursuance  of  articles  of  agreement  may  be  deemed 
prima  facie  an  execution  of  the  contract,  and  an  extinguishment  of 
it,  so  that  no  action  can  be  maintained  for  a  breach  of  any  of  the 
covenants  or  promises  therein  contained  (Houghtaling  v.  Lewis,  10 
Johns.  297 ;  Seitzinger  v.  Weaver,  1  Rawle  377 ;  Haggerty  v. 
Fagen,  2  P.  &  W.  533),1  yet  it  would,  as  it  appears  here,  have  been 
clearly  wrong  to  have  charged  the  jury  as  requested ;  for  evidence 
had  been  given  to  the  jury  tending  -to  repel  the  presumption 
arising  from  the  execution  and  acceptance  of  the  deed,  going,  in 
short,  to  show  that  the  defendant  below  had  fraudulently  induced 
the  plaintiff  there  to  accept  of  the  deed,  by  making  him  believe 

1  See  5  Whart.  459. 
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that  it  conveyed  all  the  land  embraced  by  the  agreement  of  the 
28th  of  February,  when  in  fact  one  acre  one  hundred  and  four 
perches  of  it  had  been  purposely  struck  off  and  left  out  by  the 
defendant.  The  evidence,  too,  tended  strongly  to  prove  that  it 
was  done  with  a  fraudulent  design  on  the  part  of  the  defendant 
below,  from  the  manner  in  which  it  was  effected ;  because  it  is 
perfectly  manifest,  from  the  terms  of  the  agreement  of  the  28th  of 
February  1828,  that  he  agreed  to  sell  and  convey  to  the  plaintiff 
below,  all  the  land  which  he  had  previously  purchased  of  Mr. 
Priestman,  supposed  to  contain  seventy-two  acres,  one  line  of  which 
had  not  then  been  closed ;  and  for  which,  as  appears  from  other 
evidence  given  on  the  trial,  the  defendant  below  had  not  then  ob- 
tained a  deed  of  conveyance  from  Priestman.  The  agreement 
describes  it  as  a  "small  tract  of  land  on  Timber  creek,  and  pur- 
chased from  Mr.  Priestman,  supposed  to  contain  seventy-two  acres 
more  or  less,  but  one  of  the  lines  is  not  yet  closed ;"  thus  showing 
that  it  was  not  a  part,  but  the  whole  of  the  tract  purchased  of 
Priestman,  that  was  to  be  conveyed  by  the  defendant  below  to  the 
plaintiff.  The  mention  that  is  made  of  one  of  the  lines  of  the 
tract  not  being  then  closed  has  a  reference,  as  it  must  be  under- 
stood, to  the  contract  between  the  defendant  below  and  Priestman, 
and  not  to  any  understanding  between  the  parties  here,  further  than 
that,  whatever  should  ultimately  be  fixed  on  as  the  boundary  of  the 
purchase  from  Priestman,  should  govern  between  them.  The  sug- 
gestion, therefore,  of  the  counsel  for  the  plaintiff  in  error,  that  the 
mention  of  one  of  the  lines  of  the  tract  not  being  closed,  goes  to 
show  that  the  agreement  between  the  parties  only  embraced  a  part 
of  the  land  purchased  by  the  defendant  below  from  Priestman,  is 
entitled  to  no  weight  and  has  no  such  tendency  whatever.  The 
*S°6T  circumstancei  then,  of  the  defendant  below  going,  after  *he 
J  agreed  to  sell  to  the  plaintiff  the  land  which  he  purchased 
of  Priestman,  without  the  presence  or  knowledge  of  the  plaintiff, 
and  getting  the  land  divided  by  an  artist  into  two  parcels,  one  con- 
taining about  seventy-one  acres,  and  the  other  the  one  acre  and  one 
hundred  and  four  perches  here  in  dispute ;  and  then  procuring 
Priestman  to  make  him  a  separate  deed  of  conveyance  for  each  par- 
cel, so  that  he  might  exhibit,  as  it  would  seem  he  did,  the  deed  of 
conveyance  for  the  larger  part  to  Dean,  the  plaintiff  below,  as  evi- 
dence of  his  whole  purchase  from  Priestman  ;  concealing  from  Dean 
the  fact  of  his  having  got  one  acre  one  hundred  and  four  perches  cut 
off  from  the  tract  which  he  had  purchased  of  Priestman,  and  his  hav- 
ing obtained  a  separate  deed  of  conveyance  for  it.  This,  as  it  appears 
from  the  evidence,  the  defendant  did ;  and  no  doubt,  it  was  sufficient 
to  satisfy  the  jury  that  it  was  done  for  the  purpose  of  deceiving  the 
plaintiff  below,  and  making  him  believe,  as  doubtless  he  did,  that 
when  he  accepted  of  the  deed  of  conveyance  made  to  himself,  from 
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the  defendant  below,  accompanied  by  a  deed  of  conveyance  also  from 
Priestman  to  the  defendant  for  precisely  the  same  land,  he  was 
getting  a  deed  of  conveyance  for  all  the  tract  purchased  by  the 
defendant  of  Priestman  ;  and  under  this  impression  the  plaintiff 
below  received  the  deed  to  himself,  believing  that  the  defendant, 
in  making  it,  had  fulfilled  his  agreement  on  the  28th  of  February 
1828.  If  it  be,  then,  that  the  defendant  below  thus  unfairly  in- 
duced the  plaintiff  to  accept  of  the  deed  of  conveyance  made  to 
him  for  part  only  of  the  land,  leaving  out  the  one  acre  one  hun- 
dred and  four  perches  of  it,  under  a  full  conviction  that  it  em- 
braced the  whole  tract  purchased  of  Priestman,  it  was  not  such  an 
acceptance  of  the  deed,  as  was  binding  upon  the  plaintiff  below, 
and  would  amount  to  a  perfect  execution  of  the  previous  agreement 
of  February ;  nor  yet  to  such  a  fulfilment  of  it  by  the  defendant, 
as  would  preclude  the  plaintiff  from  maintaining  his  action  of 
assumpsit  against  the  defendant  for  the  non-performance  of  it. 
Even  a  written  discharge,  drawn  up  with  all  the  formality  imag- 
inable, fraudulently  obtained,  would  not  have  availed.  It  would 
be  regarded  as  a  nullity  ;  for  no  one  shall  be  permitted  to  gain 
any  advantage,  especially  by  his  own  fraud,  and  seldom,  perhaps, 
if  ever,  even  by  the  fraud  of  another. 

By  the  second  point,  the  judge  below  was  requested  to  instruct 
the  jury  "  That  the  plaintiff  had  waived  any  claim  on  the  defend- 
ant in  this  form  of  action,  by  a  voluntary  payment  of  the  consid- 
eration money  as  stated  in  the  declaration."  It  would  have  been 
erroneous  in  the  judge  to  have  done  so ;  because  it  was  proper, 
and  indeed  requisite,  before  the  plaintiff  below  could  demand  of 
the  defendant  a  performance  of  his  part  of  the  agreement,  and 
sustain  an  action  of  assumpsit,  such  as  the  present,  against  him 
for  a  breach  of  it,  that  he  should  have  performed  his  part  of 
the  agreement,  by  having  given  his  bonds  and  mortgage,  securing 
the  payment  of  the  purchase-money,  in  the  manner  therein 
mentioned,  or  at  least  by  *having  tendered  them  to  the  r*Q9-T 
defendant.  This  being  necessary  to  enable  the  plaintiff  ^ 
to  maintain  the  present  action,  it  was  therefore  altogether  proper 
that  he  should  aver  it  in  his  declaration.  But  why  the  payment 
of  the  consideration-money  for  the  land  agreed  to  be  sold,  as  set 
forth  in  the  declaration,  is  called  voluntary  by  the  counsel  for 
the  plaintiff  in  error,  I  do  not  very  well  comprehend ;  because 
the  plaintiff  below  having  given  his  bonds  for  it,  in  pursuance 
of  his  agreement  made  with  the  defendant,  was  under  a  legal 
obligation  at  least  to  pay  it.  If,  however,  it  be  meant,  that  he 
might  have  set  up  as  a  defence  against  the  payment  of  the  pur- 
chase-money, the  non-fulfilment  of  the  agreement  of  the  28th  of 
February,  by  the  defendant  below,  but  not  having  done  so,  he  is 
now  precluded  from  either  claiming  a  performance  thereof  speci- 
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ficially  or  damages  as  a  remuneration  for  the  loss  arising  from 
the  non-performance,  it  is  a  proposition  so  contrary  to  all  reason 
as  well  as  justice,  that  it  cannot  be  sustained  for  a  moment.  Can 
it  be  pretended,  that  if  the  plaintiff  below  had  given  his  bonds 
and  mortgage,  in  conformity  to  the  agreement,  securing  the  pay- 
ment of  the  purchase-money,  and  paid  them  off  as  they  fell  due, 
without  having  obtained  a  deed  of  conveyance  from  the  defendant 
for  any  portion  of  the  land,  the  defendant  would  not  still  be  bound 
by  his  agreement  to  make  the  deed,  and  if  he  refused,  be  liable  to 
be  sued  thereon  for  a  breach  of  it  ?  It  is  scarcely  possible  for  any 
one  to  doubt  of  his  liability  in  such  case  ;  and  yet  if  the  deed  of 
conveyance  made  in  this  case  was  fraudulently  imposed  upon  the 
plaintiff  below  as  a  deed  of  conveyance  for  all  the  land  purchased 
by  the  defendant  of  Priestmau,  when  in  truth  it  is  only  for  a  part, 
it  is  in  principle  not  merely  the  same,  but  a  much  stronger  case 
against  the  defendant,  by  reason  of  the  fraud  practised  by  him, 
which  precludes  the  implication  of  any  agreement  in  his  favor  that 
otherwise  possibly  might  have  arisen  from  the  acceptance  of  the 
deed,  and  renders  the  acceptance  of  it  of  no  avail  to  him  what- 
ever, in  respect  to  the  land  excluded  from  it,  which  is  embraced  in 
the  original  agreement.  It  cannot  be  doubted,  but  a  fraudulent 
performance  by  the  defendant  below,  as  against  him,  may  be 
treated  as  a  nullity,  excepting  so  far  as  it  is  available  and  advanta- 
geous to  the  plaintiff. 

By  the  third  point,  the  judge  below  was  requested  to  charge 
the  jury  "That  the  plaintiff  could  not  recover  the  claim  laid  in 
his  declaration,  in  this  form  of  action."  In  support  of  this,  it 
has  been  contended,  that  if  the  plaintiff  be  entitled  to  recover  in 
any  wise  from  the  defendant  below,  it  must  either  be  in  case  for  a 
deceit,  or  otherwise  by  action  of  covenant  upon  the  deed  made  by 
the  defendant.  There  is,  however,  not  the  slightest  ground  for 
this  argument.  Because  the  claim  of  the  plaintiff  is  not  for  or  on 
account  of  any  objection  that  he  has  to  the  land,  or  the  title 
received  for  it,  that  is  actually  embraced  within  the  deed  of  con- 
3090-1  veyance  made  by  the  *defendant,  but  for  other  land  that 
'  J  ought  to  have  been  included  in  it,  which  was  fraudulently 
excluded  by  him ;  and  therefore,  it  is  utterly  impossible,  that  the 
deed  can  furnish  any  security  or  ground  of  action  for  redress  to 
the  plaintiff,  that  would  enable  him  to  recover  the  claim  made  here. 
And  although  the  land  for  which  the  plaintiff  below  has  recovered 
damages  in  this  action,  was  excluded  from  the  deed  of  conveyance 
by  the  fraud  of  the  defendant,  yet  it  is  inconceivable  how 
that  would  impose  any  necessity  on  the  plaintiff  of  resort- 
ing to  an  action  on  the  case,  in  the  nature  of  deceit  for  re- 
dress ;  seeing  it  has  been  shown  already,  that  the  very  circum- 
stance of  the  deed's  having  been  imposed  fraudulently  upon  him 
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by  the  defendant  below,  left  the  plaintiff  a  full  liberty  to  treat  it 
as  no  performance  whatever  of  the  original  agreement,  for  that 
portion,  at  least,  of  the  land  in  contest,  and  left  out  of  the  deed 
of  conveyance.  To  determine  otherwise,  would  be  to  permit  the 
defendant  to  take  advantage  of  his  own  fraud,  and  to  give  to  it  the 
effect  of  extinguishing  the  original  agreement,  which  nothing  short 
of  a  new  agreement  being  subsequently  made  between  the  parties, 
or  an  honest  execution  of  the  original  one  could  produce. 

The  judge,  by  the  fourth  point,  was  requested  to  direct  the  jury, 
"  That  the  plaintiff  could  not  recover,  because  the  matter  complained 
of  would  have  been  discovered  by  him  before  he  concluded  the 
bargain  but  for  gross  carelessness,  negligence,  or  inattention."  The 
judge,  we  think,  was  perfectly  right  in  refusing  to  give  this  direc- 
tion. Without  admitting,  in  the  slightest  degree,  that  the  party  iu 
such  case,  where  a  fraud  has  been  practised  upon  him,  would  forfeit 
his  right  to  redress  for  such  carelessness  or  negligence  as  is 
mentioned  on  this  point,  even  if  it  existed,  I  can  see  no  reason  or 
evidence  in  the  case,  which  induces  me  to  believe  that  it  did  exist, 
or  that  there  is  the  least  ground  for  saying  so.  On  the  contrary, 
it  appears  to  me  that  the  device  or  contrivance  resorted  to  by  the 
defendant  below,  of  getting  the  land  divided,  without  the  knowl- 
edge of  the  plaintiff,  into  two  distinct  parcels,  then  obtaining  a 
separate  deed  for  each  parcel  from  Mr.  Priestman,  and  conveying 
the  larger  parcel  alone  to  the  plaintiff  as  the  whole  of  the  tract 
purchased  by  the  defendant  of  Priestman,  and  delivering  to  the 
plaintiff,  at  the  same  time,  as  evidence  of  the  truth  of  that  fact,  the 
corresponding  deed  from  Priestman  to  himself,  is  such  as  but  few 
of  the  most  wary  and  cunning  rogues  would  have  been  likely  to 
have  detected  at  the  time ;  and  much  less  certainly,  would  an  honest 
and  unsuspecting  mind  have  been  likely  to  have  done  so.  I  cannot 
avoid  thinking  it  an  artifice,  supposing  it  to  have  been  one,  that 
was  most  admirably  calculated  to  deceive,  and  such  almost  as  no 
honest  man  would  ever  have  thought  of,  or  even  suspected  ;  but  still 
I  do  not  wish  to  be  understood,  as  saying  that  it  might  not  have 
been  conceived  for  an  honest  purpose ;  from  the  circumstances, 
however  connected  with  it,  by  the  evidence  in  this  case,  I  think  it 
rested  with  the  defendant  *below  to  have  satisfied  the  jury  r*o.9q 
that  it  was  so ;  but  it  would  seem  from  their  verdict  that  he  •- 
failed  to  do  that. 

By  the  fifth  point,  the  judge  was  requested  to  instruct  the  jury 
"  That  assumpsit  would  not  lie  to  recover  back  money  paid  for 
land,  if  conveyed  by  deed  and  warranty,  the  remedy  being  upon 
the  warranty."  It  is  perfectly  manifest  that  this  point  does  not 
arise  in  the  cause,  and  therefore,  has  no  application  to,  or  bearing 
upon  it  whatever.  For  so  far  as  this  action  can  be  said,  under  any 
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point  of  view,  to  be  brought  to  recover  back  money  for  land,  it  is 
certainly  not  for  land  that  has  been  conveyed  by  deed  from  the 
defendant  to  the  plaintiff  below,  but  for  land  which  the  former 
ought  to  have  conveyed  by  his  deed  to  the  latter,  in  compliance 
with  his  engagement,  but  has  refused.  There  is,  therefore,  no 
ground  for  saying,  that  the  original  agreement  between  the  parties, 
is  merged  by  the  deed,  as  to  the  land  in  question,  and  that  this 
action  for  a  breach  of  that  agreement  cannot  be  sustained ;  or  that 
the  plaintiff,  on  account  of  the  fraud  practised  by  the  defendant, 
should  not  be  at  liberty  to  consider  the  original  agreement  annulled 
thereby  as  to  the  land  in  question,  and  therefore,  recover  back  the 
money  for  it  on  the  count  for  money  had  and  received. 

The  remaining  error,  is  to  the  charge  of  the  judge  in  advising  the 
jury  "  That  they  might  include  in  their  verdict  the  necessary  ex- 
penses of  the  plaintiff,  if  they  deemed  it  reasonable  to  do  so."  If 
any  doubt  existed  in  the  mind  of  the  counsel  for  the  defendant 
below,  in  regard  to  the  nature  of  the  expenses  actually  embraced, 
or  intended  to  be  embraced,  within  the  terms  "  necessary  expenses," 
at  the  time  his  honor  used  them,  in  his  advice  to  the  jury,  an  ex- 
planation might  have  been  required  ;  and  doubtless  it  would  have 
been  given,  so  as  to  remove  the  ambiguity  if  there  be  any,  which 
is  made  part  of  the  complaint  now.  But  as  this  was  not  done, 
we  may  fairly  take  it,  that  the  ordinary  expenses  attending  the 
investigation  of  the  title,  in  order  to  ascertain  whether  it  was  good 
or  not  and  free  from  all  such  incumbrances  as  might  in  any  way  or 
event  affect  it,  were  all  that  were  intended  or  understood  to  be 
included.  The  amount  of  such  expenses  a  defendant  ought  to  pay, 
even  in  a  case  where  he  has  acted  honestly  ;  believing,  for  instance, 
at  the  time,  that  he  had  a  good  title  to  the  land  which  he  agreed  to 
sell  and  convey  to  the  plaintiff,  but  happened  to  be  mistaken  in 
regard  to  it,  and  discovered  afterwards,  that  he  could  not  do  so. 
This  seems  to  be  reasonable,  because  it  must  be  admitted  that  he 
has  been  the  cause  of  the  loss  occurring  to  the  plaintiff,  from  the 
expenses  incurred  in  the  investigation  of  the  title ;  and  as  between 
two  innocent  persons  generally,  where  one  occasions  a  loss  or  injury 
to  the  other,  it  ought  to  fall  upon  him  who  has  been  the  occasion 
of  it. 

The  decisions  for  the  most  part,  on  this  point,  I  believe,  have 
been  made  in  conformity  to  this  principle.  See  Flureau  v. 
^oom  Thornhill,  2  *B1.  Rep.  1078;  Richards  v.  Barton,  1 
J  Esp.  Ca.  288;  Sugden  on  Vend.  222,  7th  (Lond.  ed.) ; 
Bratt  v.  Ellis,  and  Jones  v.  Dyke,  in  the  appendix  thereto,  No?. 
7  and  8.  In  the  last  case  here  referred  to,  the  expenses  allowed, 
amounting  to  nearly  261J.,  consisted  of  the  following  items: 
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Costs  of  the  plaintiff's  solicitor  ,£47  19  04 

Costs  of  trustees  in  equity,  about  30  00  00 

Interest  on  9782.,  the  amount  of  the  purchase- 
money  agreed  to  be  paid,  while  it  lay  unem- 
ployed, ready  to  be  appropriated  by  the  vendee 
to  the  fulfilment  of  his  purchase,  from  April 
1804,  to  April  1807  146  05  00 

Journeys  to  London  and  Llandilo,  about  twenty 

days'  horse  hire  and  travelling  expenses  21  00  00 

Journey  to  London  15  15  00 


£260  19  04 

In  the  case,  however,  before  us,  the  defendant  below  having  it  in 
his  power  to  make  a  title  for  the  land  to  the  plaintiff,  according  to  his 
agreement,  fraudulently  refused,  as  would  appear  from  the  finding 
of  the  jury,  and  therefore  has  not  even  the  shadow  of  either  equity 
or  law,  to  be  exempt  from  paying  the  necessary  expenses,  to  which 
the  plaintiff  was  subjected  on  account  of  the  confidence  induced  by 
the  defendant's  engagement.  In  such  case,  when  the  contract  is 
fairly  made,  it  is  nothing  more  than  just  that  the  plaintiff  when  he 
has  paid  all  the  purchase-money,  as  here,  should  recover  in  dam- 
ages, the  highest  value  of  the  property,  without  regard  to  the  price 
paid  for  it ;  for  had  the  defendant  fulfilled  his  engagement,  as  he 
was  bound  to  do,  the  plaintiff  would  have  been  the  owner  of  the 
land,  but  through  the  fraudulent  refusal  of  the  defendant  to  do  so, 
the  plaintiff  may  very  properly  be  said  to  have  been  deprived  of  it ; 
and  therefore,  can  only  be  made  whole,  when  he  seeks  to  be  re- 
dressed in  an  action  for  damages,  by  the  jury's  giving  an  amount 
equal  to  the  full  value  of  the  land,  according  to  the  highest  esti- 
mate put  on  by  the  evidence,  without  regard  to  the  amount  of  the 
price  paid  for  it.  This  would  seem  to  be  the  principle,  too,  upon 
which  courts  entertain  bills  for,  and  decree  thereon  a  specific  per- 
formance of  such  contracts;  so  that  the  vendee  by  obtaining  the 
estate  itself,  may  be  made  perfectly  sure  of  getting  the  full  value 
and  benefit  of  his  bargain.  And  accordingly  in  this  state,  for  want 
of  a  court  of  equity  to  enforce  a  specific  performance,  a  jury,  in  an 
action  brought  at  law  in  affirmance  of  the  contract,  will  give  dam- 
ages to  the  plaintiff,  equal  fully  in  amount  to  the  fancied  value  of 
the  estate,  and  the  expenses  necessarily  incurred  by  the  plaintiff  in 
consequence  of  his  purchase,  with  the  offer  of  an  alternative  to 
*the  defendant,  that  he  shall  be  released  from  the  payment  r*ooi 
of  the  amount  of  damages  so  given,  excepting  so  much  •- 
thereof  as  shall  be  mentioned  in  the  verdict,  to  cover  the  expenses 
of  the  plaintiff,  upon  the  defendant's  making  a  title  to  the  plaintiff 
for  the  estate,  within  a  limited  time,  besides  paying  the  costs  of  the 
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action,  and  that  portion  of  the  damages  allowed  to  cover  the 
expenses.  So  at  law  in  England  in  Brig's  case,  Pasch.  T.  21  Jac. 
1,  Palm.  Rep.  364,  it  was  ruled  by  the  King's  Bench,  that  a  pur- 
chaser was  entitled  to  recover  damages  from  the  seller  for  the  loss 
of  his  bargain,  when  the  seller  having  it  in  his  power,  refused  to 
comply  with  his  agreement.  In  Flureau  v.  Thornhill,  2  Bl.  Rep. 
1078,  the  same  principle  is  implicitly  recognised  by  De  Grey,  Chief 
Justice,  who  in  delivering  his  opinion,  says,  "  Upon  a  contract  for 
a  purchase,  if  the  title  proves  bad,  and  the  vendor  without  fraud  is 
incapable  of  making  a  good  one,  I  do  not  think  that  the  purchaser 
can  be  entitled  to  any  damages  for  the  fancied  goodness  of  the  bar- 
gain, which  he  supposes  he  has  lost."  Thus  indicating  most  clearly, 
if  the  vendor  has  either  wilfully  refused,  or  fraudulently  rendered 
himself  incapable  of  making  a  good  title  when  he  was  capable  of 
doing  so,  according  to  the  tenor  of  his  contract,  that  the  purchaser 
would  be  entitled  to  recover  damages  for  the  fancied  goodness  of  the 
bargain,  which  he  lost  by  the  knavery  of  the  vendor.  And  in 
Hopkins  v.  Grazebrook,  6  Barn.  &  Cress.  31 ;  s.  c.  13  Eng.  Com. 
Law  Rep.  100,  where  a  person  who  had  contracted  for  the  purchase 
of  an  estate,  but  had  not  obtained  a  conveyance,  put  up  the  estate 
for  sale  in  lots  by  auction,  and  engaged  to  make  a  good  title  by  a 
certain  day,  which  he  was  unable  to  do,  as  his  vendor  never  made 
a  conveyance  to  him ;  it  was  held  that  the  purchaser  of  certain  lots  at 
the  auction,  might  in  an  action  for  not  making  a  good  title,  not  only 
recover  the  expenses  which  he  had  incurred,  but  also  damages  for 
the  loss  which  he  sustained  by  not  having  the  contract  carried  into 
effect.  This  court  seemed  to  think  the  defendant  was  justly  liable 
to  pay,  because  he  knew  when  he  offered  the  lots  for  sale  and  bound 
himself  to  make  a  good  title,  that  he  had  no  title  whatever;  and 
therefore  wilfully  misled  the  plaintiff;  and  hence  he  ought  to  be 
held  responsible  to  the  plaintiff  for  the  loss  sustained  in  not  obtain- 
ing what  the  latter  contracted  for. 

It  has  also  been  contended,  supposing  that  the  plaintiff  is  en- 
titled to  recover  for  the  non  conveyance  of  the  one  acre  one 
hundred  and  four  perches,  that  he  ought  only  to  recover  back 
such  proportion  of  the  whole  purchase-money  paid  by  him,  as  the 
one  acre  one  hundred  and  four  perches  bears  to  the  whole  quan- 
tity of  land  paid  for.  This,  however,  even  in  a  case  untainted 
with  fraud,  has  neither  reason  nor  authority  to  support  it,  as  is 
very  clearly  shown  by  Chief  Justice  Kent,  in  Phelps  v.  Morris,  5 
Johns.  56.  There  it  was  held,  in  an  action  for  a  breach  of  cov- 
enant of  seisin,  where  there  was  a  want  of  title  only  as  to  part  of 
•njooi  the  land  conveyed  that  the  *damages  ought  to  be  appor- 
'  tioned  to  the  measure  of  value  between  the  land  lost  and 
the  land  preserved,  and  not  according  to  the  number  of  acres  lost 
and  the  number  preserved.  He  also  puts  a  case,  which  illustrates 
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the  justice  of  the  rule  very  forcibly.  "Suppose,"  says  he,  "a 
valuable  stream  of  water,  with  expensive  improvements  upon  it, 
with  ten  acres  of  adjoining  barren  land,  was  sold  for  $10,000  ;  and 
it  should  afterwards  appear  that  the  title  to  the  stream  with  the 
improvements  on  it  failed,  but  remained  good  as  to  the  residue  of 
the  land,  would  it  not  be  unjust  that  the  grantee  should  be  limited 
in  damages,  under  his  covenants,  to  an  apportionment  according  to 
the  number  of  acres  lost,  when  the  sole  inducement  was  defeated, 
and  the  whole  value  of  the  purchase  had  failed  ?  So,  on  the  other 
hand,  if  only  the  title  to  the  nine  barren  acres  failed,  the  vendor 
would  feel  the  weight  of  extreme  injustice,  if  he  was  obliged  to 
refund  nine- tenths  of  the  consideration-money."  Accordingly,  the 
same  rule  was  adopted  by  the  Supreme  Court  of  New  Hampshire 
in  Ela  v.  Card,  2  New  Hamp.  175,  where  it  was  determined  that 
when  a  covenant  of  seisin  is  broken  only  as  to  part  of  the  land  con- 
veyed, the  relative  value  of  that  part  compared  with  the  considera- 
tion paid  for  the  whole,  furnishes  the  rule  of  damages.  The  judg- 
ment is  affirmed. 

Judgment  affirmed. 

Cited  by  Counsel,  2  W.  &  S.  550 ;  5  Ban-  406 ;  6  Id.  130 ;  1  Jones  167  ; 
6  Harris  201 ;  4  Casey  415  ;  10  Id.  322;  11  Id.  27.  ||  18  P.  F.  Smith  402  ; 
20  Id.  173  ;  30  Id.  418  ;  6  W.  N.  C.  265.|| 

Cited  by  the  Court,  9  Watts  270  ;  4  Casey  134;  10  Id.  428.  ||As  to  the 
measure  of  damages  :  Meason  v.  Kaine,  17  Smith  132.|| 

Cited  by  Woodward,  J.,  dissenting,  1  Grant  137. 

See  9  Watts  572. 


[PHILADELPHIA,  FEB.  17, 1838.] 

Eogers  against  Klingler. 

Where  a  building  was  commenced  in  June  1835,  and  a  person  who  fur- 
nished materials  without  filing  any  claim,  commenced  a  personal  action  against 
the  contractor,  after  the  expiration  of  six  months  from  the  time  of  furnishing 
the  materials,  and  without  making  the  owner  a  party,  or  giving  him  notice 
of  the  suit,  and  obtained  judgment  and  sold  the  building  and  lot  by  virtue 
of  an  execution  upon  the  judgment,  as  the  property  of  the  contractor,  within 
two  years  from  the  commencement  of  the  building,  it  was  held,  that  the  pur- 
chaser at  the  sheriffs  sale  acquired  no  title. 

THIS  was  an  action  of  ejectment  brought  by  Robert  Rogers 
against  John  Klingler,  to  recover  possession  of  a  messuage  and 
*lot  of  ground  situate  on  Willow  street,  between  Eighth  and  |-*QQQ 
Ninth  streets,  in  the  district  of  Spring  Garden,  and  county  *- 
of  Philadelphia. 

The  plaintiff's  claim  of  title  originated  as  follows : 
On  the  25th  of  August  1836,  William  Stokes  commenced  an 
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action  of  assumpsit  in  the  District  Court  for  the  City  and  County 
of  Philadelphia,  returnable  on  the  first  Monday  of  September  1836, 
against  Henry  Reeves,  the  architect  of  the  building,  which  was  the 
subject  of  the  present  action  of  ejectment,  and  of  which  John 
Klingler,  the  defendant  in  this  action,  was  the  owner.  On  the  9th 
of  September  1836,  the  plaintiff  filed  a  statement  and  a  copy  of 
the  book  entries,  upon  which  the  action  was  brought ;  in  which  in- 
strument the  plaintiff  averred  that  the  action  was  brought  for 
materials  (viz.,  bricks)  furnished  to  the  defendant,  Reeves,  the 
architect  as  aforesaid,  upon  the  credit,  and  used  in  the  construction 
of  the  premises  which  were  the  subject  of  this  action  of  ejectment; 
setting  forth  a  description  of  the  same. 

On  the  24th  of  September  1836,  the  plaintiff  obtained  a  judg- 
ment for  want  of  an  affidavit  of  defence,  and  h'is  damages  were 
regularly  assessed. 

On  this  judgment  a  fi.  fa.  issued  to  September  term  1836,  upon 
which  the  property,  the  subject  of  this  action,  was  levied  and 
condemned. 

A  venditioni  exponas  then  issued  and  the  property  was  sold  to 
John  Ott ;  but  he  not  complying  with  the  terms  of  sale,  an  alias 
venditioni  exponas,  issued  on  the  4th  day  of  January  1837,  return- 
able on  the  first  Monday  of  February  1837,  under  which  the  pro- 
perty was  sold,  on  the  30th  of  January  1837,  to  the  plaintiff  in  this 
action. 

On  the  trial  before  Kennedy,  J.,  at  the  last  Nisi  Prius,  the  plain- 
tiff after  giving  in  evidence  these  proceedings  in  the  District  Court, 
and  the  sheriffs  deed  to  him,  produced  a  witness  named  Hamilton, 
who  testified  as  follows  : 

"  I  have  a  recollection  of  having  served  notice  of  the  fi.  fa.  upon 
Klingler.  It  was  more  than  five  days'  notice.  It  was  the  usual 
sheriff's  notice.  It  was  addressed  to  Klingler  ;  and  I  think  it  stated 
th»t  the  property  would  be  condemned  as  his.  I  kept  no  copy. 
I  left  a  copy  of  the  sheriff's  advertisement  at  his  house  (Klingler's). 
Mr.  Hopkins,  as  Klingler's  counsel,  attended  the  sale ;  and  read 
notices." 

*°341       *The  plaintiff  also  produced  Henry  Reeves  (the  builder), 
J  as  a  witness,  who  testified  as  follows : 

"  The  building  was  commenced  on  the  4th  of  June  1835.  I 
commenced  at  it  on  the  5th  of  June  1835.  I  was  employed  by 
Mr.  George  Miller  to  build  the  property.  There  was  a  written 
agreement  with  me  to  build.  This  was  the  agreement  (a  written 
agreement  between  the  witness  and  George  Miller,  agent,  was  pro- 
duced by  Mr.  Hopkins,  counsel  for  the  defendant,  in  evidence). 
George  Miller  was  the  agent  of  Klingler  in  this  contract.  Klinglei 
was  understood  to  own  the  property.  Klingler  knew  of  the  house 
being  built.  I  got  the  bricks  from  Stokes." 
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The  plaintiff  also  produced  William  Stokes  as  a  witness,  who 
produced  and  proved  his  book  of  original  entries,  of  which  the 
copy  of  book  entries,  filed  in  the  cause  in  the  District  Court,  was 
a  transcript,  viz.,  "  Henry  Reeves  Dr.  for  bricks  furnished  for  a 
house  in  Willow  street  below  Ninth  street."  The  witness  then 
testified :  "  I  had  a  claim  against  Reeves  for  bricks  delivered  in 
Willow  street  below  Ninth  street:  they  were  furnished  on  the  credit 
of  this  building ;  these  bricks  were  furnished  to  the  building  on  the 
credit  of  the  building  in  this  case  in  particular,  as  I  had  understood 
Reeves  was  not  worth  much." 

The  counsel  for  the  defendant  produced  a  copy  of  the  notice  read 
at  the  sheriff's  sale,  which  cautioned  the  public  against  purchasing ; 
and  stated  that  Reeves  had  no  title  to  the  property. 

Upon  this  evidence,  Judge  Kennedy  directed  a  verdict  for  the 
plaintiff,  subject  to  the  opinion  of  the  court  in  bane. 

Mr.  OaJcford,  for  the  plaintiff. — The  proceedings  in  the  District 
Court  were  under  the  act  of  1806,  which  gave  a  lien  to  mechanics 
and  material  men ;  and  by  the  decisions  under  that  act,  the  lien 
continued  for  two  years,  although  no  claim  was  filed.  Cornelius 
v.  Uhler,  2  Browne's  Rep.  229 ;  Lewis  v.  Morgan,  11  S.  &  R. 
234 ;  Hern  v.  Hopkins,  13  Id.  276. 

Mr.  Hopkins,  for  the  defendant. — The  plaintiff  produced  a  deed 
for  a  messuage  and  lot  sold  as  the  property  of  Henry  Reeves.  He 
can  recover  nothing  but  the  property  of  Reeves.  Klingler  had  no 
notice  whatever  of  the  proceedings  in  the  District  Court.  The  act 
of  1806,  does  not  sanction  this  proceeding.  There  was  no  lien 
under  that  act  unless  a  claim  was  filed  or  action  brought  within  six 
months,  except  in  the  case  of  a  sale  by  valid  process  within  two 
years,  when  all  lien  creditors  were  entitled  to  be  paid  out  of  the 
fund.  The  action  ought  to  have  been  against  the  owner  of  the 
building  after  the  six  months.  A  personal  action  against  the 
*contractor  must  be  within  the  six  months,  otherwise  the  r*qoc 
property  cannot  be  affected.  In  Lewis  v.  Morgan,  and  L 
Hern  v.  Hopkins,  the  owner  of  the  building  was  made  defendant ; 
and  the  language  of  the  court  in  the  latter  case,  must  be  under- 
stood in  reference  to  that  circumstance. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — The  first  Act  of  Assembly  which  gave  to 
mechanics  and  others  a  lien  on  buildings,  was  passed  on  the  1st  of 
April  1803.  By  that  act,  the  building  was  made  subject  to  the 
payment  of  the  debts  contracted  by  the  owner  or  owners  thereof,  for 
work  done  or  materials  provided.  It  contained  the  proviso  incor- 
porated into  subsequent  acts,  that  no  such  debt  for  work,  &c.,  should 
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remain  a  lien  longer  than  two  years  from  the  commencement  of  the 
building,  unless  an  action  for  the  recovery  thereof  was  instituted, 
or  the  claim  filed  within  six  months  after  performing  the  work,  &c. 
Under  this  act,  the  contractor  and  owner  must  have  been  the  same 
person ;  and  no  suit  could  be  brought,  or  claim  filed  against  any 
other  person  to  enforce  the  lien.  Steinmetz's  Executors  v.  Boudi- 
not,  3  S.  &  R.  542.  Therefore  the  question  whether  the  premises 
could  be  made  liable  in  a  suit  against  the  contractor  alone,  could 
not  occur.  It  is  there  intimated  by  Chief  Justice  Tilghman,  that 
an  action  on  the  case,  under  the  act,  ought  to  be  special,  and  to 
mention  the  manner  in  which  the  defendant  was  liable,  in  order 
that  a  special  judgment  might  be  entered,  not  affecting  the  person 
of  the  defendant,  but  the  building  only.  This  act  was  repealed, 
and  supplied  by  another  act  passed  on  the  17th  day  of  March  1806, 
in  which  the  words  "  contracted  by  the  owner  or  owners  thereof," 
were  omitted,  the  effect  of  which  was  to  leave  the  right  of  the 
party  to  his  lien  as  before,  whether  the  debt  were  contracted  by 
the  owner  himself,  or  another  person.  But  this  act  gave  no 
mode  of  proceeding  to  enforce  the  lien,  and  a  doubt  would  seem 
to  have  arisen  on  the  subject;  for  as  early  as  the  28th  of  March 
1808,  the  legislature  passed  another  act  prescribing  the  mode  of 
proceeding.  It  enables  the  person  having  a  claim  filed  to  pro- 
ceed to  recover  by  personal  action,  according  to  the  nature  of 
the  demand,  against  the  debtor,  his  executors  or  administrators, 
or  by  the  scire  facias  against  the  debtor  and  owner  of  the  building, 
or  their  executors  and  administrators;  provided,  that  no  judg- 
ment rendered  on  any  such  scire  facias  should  warrant  the  issu- 
ing of  an  execution,  except  against  the  building  on  which  the 
lien  existed.  But  where,  as  in  the  present  case,  the  creditor 
has  omitted  to  file  his  claim  within  the  six  months,  he  does  not 
come  within  the  purview  of  this  act,  and  therefore  neither  this 
act,  nor  any  preceeding  one,  authorizes  him  to  bring  an  action 
against  the  contractor  alone,  the  owner  being  a  different  person, 
and  recover  judgment  against  the  contractor  alone,  and  sell  the 
*33fil  *Pr°Perty  °f  the  contractor  under  this  execution,  within 
'  the  two  years,  and  by  such  sale  transfer  the  property  of 
the  owner.  Here  the  property  levied  on  and  sold  was  the  right, 
title  and  interest  of  the  contractor,  Henry  Reeves,  in  the  build- 
ing ;  but  he  had  no  title  or  interest  whatever  in  it,  and  therefore 
nothing  passed  by  the  sale.  I  will  not  say,  that  if  the  plaintiff 
had  brought  a  special  action  on  the  case,  against  the  contractor, 
setting  forth  the  liability  of  the  building,  and  obtained  a  special 
judgment  thereon  and  sale  of  the  building,  in  conformity  with  the 
suggestion  of  Chief  Justice  Tilghman,  above  referred  to,  a  sale 
within  two  years  might  not  have  made  the  lien  available.  But 
that  was  not  done  here ;  the  suit  was  personal,  the  recovery  per- 
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Bonal,  and  the  execution  and  sale  were  only  of  the  right  of  the 
defendant,  the  contractor.  Even  in  the  case  I  have  supposed,  how- 
ever, the  court  would,  I  should  think,  require  the  owner,  if  within 
reach,  to  be  made  a  party  to  the  suit,  or  at  least,  to  have  notice, 
and  the  opportunity  of  contesting  the  claim.  Had  a  judicial  sale  of 
the  building  taken  place  within  the  two  years,  and  the  money  been 
brought  into  court  to  be  distributed,  the  plaintiff  would  have  come 
in  as  a  lien  creditor ;  at  least,  that  has  been  the  uniform  under- 
standing and  practice  here  under  the  Acts  of  Assembly.  But 
then  the  sale  must  be  under  regular  proceedings  to  which  the 
owner  is  a  party ;  and  the  property  must  be  sold  as  his.  Here  he 
is  no  party  ;  his  right  and  interest  are  not  sold,  but  only  the  right 
and  interest  of  the  contractor,  which  is  nothing.  It  appears  to  mo 
to  be  clear,  that  the  plaintiff  did  not,  by  the  purchase  at  that  sale, 
acquire  a  title  to  this  building ;  and  that  judgment  must  be  ren- 
dered for  the  defendant. 

Judgment  for  the  defendant. 

Cited  by  Counsel,  7  W.  &  S.  198  ;  2  Barr  364. 
Cited  by  the  Court,  4  Whart.  96. 


"[PHILADELPHIA,  FEBRUARY  17,  1838.]  [*337 

Martin  against  StilM. 


IN    ERROR. 


1.  The  nominal  plaintiff  on  record,  who  had  assigned  his  claim  before  suit 
brought  for  the  consideration  of  one  dollar,  was  held  to  be  a  competent  wit- 
ness to  support  the  claim,  though  not  released  by  the  assignee. 

2.  A  declaration  in  an  action  on  the  case  set  forth  that  the  plaintiff  was 
possessed  of  certain  shares  of  stock  which  he  sold  to  the  defendant  for  a 
certain  price,  which  the  defendant  promised  to  pay ;  and  that  he,  the  plain- 
tiff, was  ready  and  offered  to  transfer  the  stock  to  the  defendant,  who  refused 
to  accept  and  pay,  &c.    And  afterwards  the  plaintiff  filed  other  counts,  setting 
forth  that  the  defendant,  as  agent,  undertook  and  promised  the  plaintiff  to  sell 
the  said  stock  for  him,  &c.,  yet  the  defendant,  not  regarding  his  duty  or  promise, 
negligently,  &c.,  conducted  himself,  so  that  the  plaintiff  lost  the  same,  &c. : 
Held,  that  if  there  was  a  misjoinder,  the  defendant  could  only  take  advan- 
tage of  it  by  special  demurrer,  and  that  it  could  not  be  assigned  for  error. 

ERROR  to  the  District  Court  for  the  City  and  County  of  Phila- 
delphia, to  remove  the  record  of  an  action  on  the  case  brought  by 
John  Stilld,  Jr.,  to  the  use  of  William  T.  Smith,  against  Robert 
C.  Martin. 

It  appeared  from  the  record  of  this  suit,  that  the  following  de- 
claration was  filed  by  the  plaintiff  in  the  first  instance. 

"  Robert  C.  Martin,  late  of  the  city  aforesaid,  merchant,  was 
attached  to  answer  John  StilUS,  Jr.,  to  the  use  of  William  T. 
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Smith,  of  a  plea  of  trespass  in  the  case,  &c.  And  thereupon  the 
said  John,  by  C.  Ingersoll,  his  attorney,  complains,  that  whereas 
heretofore,  to  wit,  on  the  first  day  of  September,  in  the  year  of 
our  Lord  eighteen  hundred  and  thirty-four,  at  the  city  aforesaid, 
he  was  possessed  of  one  hundred  and  ten  shares  of  the  stock  of  the 
West  Philadelphia  Canal  Company,  then  standing  in  his  name  on 
the  books  of  the  said  company,  and  the  said  John,  being  so  pos- 
sessed thereof  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at 
the  city  aforesaid,  at  the  special  instance  and  request  of  the  said 
Robert,  did  sell  to  him,  the  said  Robert,  the  said  shares  of  stock  at 
and  for  the  price  and  sum  of  five  hundred  dollars,  and  then  and 
there  promised  the  said  Robert,  that  he  would  transfer  the  said 
shares  of  stock  to  him,  the  said  Robert,  on  the  books  of  the  said 
company,  upon  payment  by  the  said  Robert  of  the  said  price  or 
sum  for  the  same,  when  he  the  said  John  should  be  thereto  after- 
vrards  requested.  And  in  consideration  of  the  premises  the 
said  Robert  then  and  there  promised  the  said  John  to  accept  the 
said  shares  of  stock,  and  to  pay  for  the  same  the  price  or 
*o9Q-i  *sum  aforesaid,  when  the  said  Robert  should  be  thereunto 
J  afterwards  requested.  And  the  said  John  avers  that  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at  the  city  aforesaid, 
he  was  ready  and  willing,  and  offered  to  transfer  to  the  said  Robert 
the  said  shares  of  stock,  according  to  the  form  and  effect  of  the 
contract  aforesaid,  upon  the  payment  by  him  the  said  Robert  of 
the  said  price  or  sum  for  the  same,  and  then  and  there  requested 
the  said  Robert  to  accept  the  said  shares  of  stock,  and  to  pay  him 
for -the  same  the  said  price  or  sum  according  to  the  form  and  effect 
of  the  contract  aforesaid.  Yet  the  said  Robert,  when  so  requested 
as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  at  the  city 
aforesaid,  would  not,  nor  at  any  time  would,  accept  the  said  shares  of 
stock,  or  pay  the  said  John  the  said  price  or  sum  of  five  hundred 
dollars  therefore  according  to  the  form  and  effect  of  the  contract 
aforesaid,  but  then  and  at  all  times  wholly  omitted  and  refused  to  do 
so,  by  reason  whereof  the  said  John  was  obliged  to  sell  and  trans- 
fer, and  has  sold  and  transferred  the  said  shares  of  stock  for  a  less 
Drice  than  for  which  he  had  sold  the  same  to  the  said  Robert  as 
aforesaid,  namely  for  the  price  or  sum  of  forty-eight  dollars,  being 
the  best  price  he  the  said  John  could  obtain  for  the  same,  to  the 
damage  of  the  said  John  six  hundred  dollars. 

"  And  whereas,  also,  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  at  the  city  aforesaid,  a  certain  conversation  was  had  and 
moved  by  and  between  the  said  John  and  the  said  Robert  wherein 
the  said  John,  in  consideration  of  the  promise  and  undertaking  of  the 
said  Robert,  then  and  there  made,  to  pay  him  for  the  same  the  price 
or  sum  of  five  hundred  dollars,  and  to  accept  a  transfer  thereof,  on  the 
books  of  the  West  Philadelphia  Canal  Company,  did  agree  and  under- 
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take  to  sell  to  the  said  Robert  certain  other  one  hundred  and  ten  shares 
of  the  stock  of  the  said  West  Philadelphia  Canal  Company,  of  which 
he  the  said  John  was  then  and  there  possessed,  and  which  was  then 
standing  in  his  name  on  the  books  of  the  said  company,  and  to  trans- 
fer the  said  shares  of  the  said  stock  to  the  said  Robert,  on  the  books 
of  the  said  company,  upon  payment  by  the  said  Robert  of  the  said 
price  or  sum  of  five  hundred  dollars,  when  he  the  said  John  should 
be  thereto  afterwards  requested.  And  the  said  John  in  fact  saith, 
that  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  the  city 
aforesaid,  he  was  ready  and  willing  to  transfer  the  said  shares  of 
stock  according  to  the  form  and  effect  of  the  contract  aforesaid, 
and  did  then  and  there  offer  and  propose  to  the  said  Robert  so  to 
do,  and  was  then  and  there  and  at  all  times  ready  and  willing  to  do, 
execute  and  perform  all  things  whatever,  which  by  his  undertaking 
aforesaid  he  had  agreed  to  do,  and  did  then  and  there  require  of 
the  said  Robert  the  performance  and  fulfilment  of  the  said  under- 
taking, by  him  on  his  part  to  be  performed  and  fulfilled,  and  espe- 
cially to  pay  the  said  price  or  sum  of  five  hundred  dollars,  and 
to  accept  the  transfer  of  the  said  shares  of  *stock  on  the  r>qoq 
books  of  the  said  company,  agreeably  to  his  promise  and  •- 
undertaking  aforesaid.  But  the  said  Robert  did  not  nor  would 
then  and  there  pay  the  said  price  or  sum  of  five  hundred  dollars, 
and  did  not  nor  would  then  and  there  accept  the  transfer  of  the 
said  shares  of  stock  on  the  books  of  the  said  company,  and  did  not 
nor  would  then  and  there  perform  and  fulfil  his  agreement  so  as 
aforesaid  made,  but  did  wholly  neglect  and  refuse  so  to  do,  to  the 
damage  of  the  said  John  six  hundred  dollars. 

"  And  whereas,  also,  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  at  the  city  aforesaid,  the  said  Robert  was  indebted  to 
the  said  John  in  the  further  sum  of  six  hundred  dollars  for  divers 
goods,  wares  and  merchandise  by  the  said  John  before  that  time 
sold  and  delivered  to  the  said  Robert,  and  at  his  special  instance 
and  request ;  and  also  in  the  further  sum  of  six  hundred  dollars 
for  money  by  the  said  John  before  that  time  lent  and  advanced  to, 
and  paid,  laid  out  and  expended  for  the  said  Robert,  and  at  his 
special  instance  and  request ;  and  also  in  the  further  sum  of  six 
hundred  dollars  for  other  money  by  the  said  Robert  before  that 
had  and  received  to  and  for  the  use  of  the  said  John ;  and  being 
so  indebted  he  the  said  Robert,  in  consideration  thereof  afterwards 
to  wit,  on  the  day  and  year  aforesaid,  at  the  city  aforesaid,  under- 
took, and  then  and  there  faithfully  promised  the  said  John  to  pay 
him  the  said  several  sums  of  money  when  he  the  said  Robert 
should  be  thereto  afterwards  requested. 

"  And  whereas,  also,  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  at  the  city  aforesaid,  the  said  Robert  accounted  with  the 
said  John  of  and  concerning  divers  other  sums  of  money  from  the 
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said  Robert  to  the  said  John  before  that  time  due  and  owing,  and 
then  in  arrear  and  unpaid,  and  upon  such  accounting  the  said 
Robert  was  then  and  there  found  to  be  in  arrear  and  indebted  to 
the  said  John  in  the  further  sum  of  six  hundred  dollars,  and  being 
so  found  in  arrear  and  indebted,  he  the  said  Robert,  in  considera- 
tion thereof,  afterwards  to  wit,  on  the  day  and  year  aforesaid,  at 
the  city  aforesaid,  undertook,  and  then  and  there  faithfully  prom- 
ised the  said  John  to  pay  him  the  said  sum  of  money  when  he  the 
said  Robert  should  be  thereto  afterwards  requested.  Yet  the  said 
Robert,  although  often  requested  to  pay  the  said  several  sums  of 
money  aforementioned,  to  wit,  on  the  day  and  year  aforesaid  at 
the  city  aforesaid,  and  often  afterwards,  the  same  or  any  part 
thereof  to  pay,  hath  hitherto  wholly  neglected  and  refused,  and 
still  doth  neglect  and  refuse  so  to  do,  to  the  damage  of  the  said 
John  one  thousand  dollars,  and  therefore  he  brings  suit,  &c." 

The  plaintiff  having,  as  was  supposed,  obtained  leave  of  the 
court  for  the  purpose,  (though  •  the  fact  was  disputed,  and  did  not 
appear  on  the  record),  filed  the  following  additional  counts. 

"  And  whereas,  also,  afterwards,  to  wit,  on  the  day  and  year 
*3401  af°resaid,  *at  the  county  aforesaid,  in  consideration  that 
'  the  said  plaintiff,  at  the  special  instance  and  request  of 
the  said  defendant,  would,  for  a  reasonable  reward  to  the  said 
defendant,  in  that  behalf,  employ  the  said  defendant  as  the  agent 
of  him  the  said  plaintiff,  to  sell  and  dispose  of  for  him  certain 
goods  and  chattels  of  him,  the  said  plaintiff,  of  great  value,  to 
wit,  certain  other  one  hundred  and  ten  shares  of  the  capital 
stock  of  the  West  Philadelphia  Canal,  of  the  value  of  five  hun- 
dred dollars,  to  be  sold  and  disposed  of  by  the  said  defendant, 
for  and  on  account  of  the  said  plaintiff,  he  the  said  defendant 
undertook,  and  then  and  there  faithfully  promised  to  said  plaintiff 
to  endeavor  to  sell  and  dispose  of  the  same  for  the  said  plaintiff,  and 
to  conduct  the  said  agency  in  a  proper,  skilful,  and  diligent  manner; 
and  although  the  said  plaintiff,  confiding  in  the  said  promise  and 
undertaking  of  the  said  defendant,  did  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  at  the  county  aforesaid,  employ  the  said 
defendant  for  the  purpose  and  in  the  manner  aforesaid,  and  the  said 
defendant  did  then  and  there  accept  the  said  employment  and 
agency,  yet  the  said  defendant,  well  knowing  the  premises,  but  not 
regarding  his  duty  as  such  agent,  nor  his  said  promise  and  under- 
taking, but  contriving,  and  craftily  and  subtly  intending  wrong 
fully  and  unjustly  to  injure  the  said  plaintiff,  did  not  nor  would, 
although  often  requested  so  to  do,  endeavor  to  sell  and  dispose  of 
the  said  stock,  and  conduct  the  said  agency  in  a  proper,  skilful, 
and  diligent  manner,  but  on  the  contrary  thereof  he  the  said 
defendant  so  carelessly,  negligently,  and  improperly  behaved  and 
conducted  himself  in  and  about  the  said  agency,  that  by  and 
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through  the  carelessness,  negligence,  and  improper  conduct  of  the 
said  defendant,  in  that  behalf  he  the  said  plaintiff'  has  lost  and  been 
deprived  of  the  whole  of  the  said  stock,  and  also  hath  incurred  and 
paid  a  large  sum  of  money,  to  wit,  the  sum  of  one  hundred  dollars, 
in  and  about  the  sale  and  disposal  of  the  said  stock. 

"  And  whereas  also,  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  at  the  county  aforesaid,  in  consideration  that  the  said 
plaintiff,  at  the  special  instance  and  request  of  the  said  defendant, 
would,  for  a  reasonable  reward  to  the  said  defendant  in  that  behalf, 
employ  the  said  defendant  as  the  agent  of  him  the  said  plaintiff  to 
sell  and  dispose  of  for  him,  the  said  plaintiff,  certain  goods  and 
chattels  of  him  the  said  plaintiff,  of  great  value,  to  wit,  certain  other 
one  hundred  and  ten  shares  of  the  capital  stock  of  the  West  Phila- 
delphia Canal,  of  the  value  of  five  hundred  dollars,  to  be  sold  and 
disposed  of  by  the  said  defendant,  for  and  on  account  of  the  said 
plaintiff,  he,  the  said  defendant,  undertook,  and  then  and  there 
faithfully  promised  the  said  plaintiff  to  endeavor  to  sell  and  dispose 
of  the  same  for  the  said  plaintiff,  and  to  conduct  the  said  agency  in 
a  proper,  skilful,  and  diligent  manner,  and  although  the  said 
plaintiff,  confiding  in  the  said  promise  and  undertaking  of  the  said 
defendant,  did  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at 
the  county  aforesaid,  *employ  the  said  defendant,  for  the  [-#041 
purpose  and  in  the  manner  aforesaid,  and  the  said  defendant  L 
did  then  and  there  accept  the  said  employment  and  agency,  yet  the 
said  defendant,  well  knowing  the  premises,  but  not  regarding  his 
duty  as  said  agent,  nor  his  said  promise  and  undertaking,  but  con- 
triving, and  craftily  and  subtly  intending  wrongly  and  unjustly  to 
injure  the  said  plaintiff,  did  on  the  day  and  year  aforesaid,  at  the 
county  aforesaid,  inform  and  communicate  to,  and  then  and  there 
did  assure  the  said  plaintiff  that  he  the  said  defendant  had  sold  and 
disposed  of  the  said  stock  to  certain  individuals  who  had  purchased 
the  same  at  and  for  the  price  or  sum  of  five  hundred  dollars,  when 
in  truth  and  in  fact  the  said  defendant  had  in  nowise  sold  or  dis- 
posed of  the  same,  whereby  and  by  reason  of  which  information, 
communication  and  assurance  so  made  to  him  by  the  said  defendant, 
he  the  said  plaintiff  was  induced  to  believe,  and  did  in  fact  suppose, 
that  the  said  individuals  had  bound  themselves  to  take  and  accept 
the  said  stock  at  the  said  price  of  five  hundred  dollars,  and  the  said 
plaintiff  relying  on  the  information  and  assurance  of  the  said 
defendant  so  to  him  communicated  as  aforesaid,  on  the  day  and  year 
aforesaid,  at  the  county  aforesaid,  did  duly  offer  to  the  said  supposed 
purchasers  to  transfer  to  them  the  said  stock,  and  to  receive  in  pay- 
ment thereof,  the  said  sum  of  five  hundred  dollars,  and  was  then 
and  there  ready  and  willing  duly  to  transfer  the  same  to  them,  and 
to  receive  in  payment  thereof  the  said  sum  of  five  hundred  dollars, 
and  upon  their  neglect  and  refusal  to  accept  the  said  transfer  of  the 
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stock,  and  to  pay  the  said  plaintiff  the  said  sum  of  five  hundred 
dollars,  the  said  plaintiff  further  relying  on  the  Mid  informntion 
and  assurance  of  the  Mid  defendant  as  aforesaid  communicated  to 
him,  the  said  plaintiff,  did  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  at  the  county  aforesaid,  after  due  notice  to  the  said  sup- 
p<v*ed  purchasers,  and  to  the  defendant,  and  to  all  concerned,  cause 
the  said  stock  to  ho  sold  on  account  of  whom  it  might  concern  at 
public  auction  or  vendue,  where  the  same  brought  the  price  or  sum 
of  forty -eight  dollars,  to  wit,  on  the  day  and  year  aforesaid,  at  tho 
county  aforesaid.  And  the  said  plaintiff,  further  relying  on  tho 
said  information  and  assurance  of  the  said  defendant,  so  to  him 
communicated  as  aforesaid,  did  on  the  day  ami  year  aforesaid,  at 
the  county  aforesaid,  sue  and  prosecute  in  the  district  Court  for  the 
City  and  County  of  Philadelphia,  an  action  against  the  supposed 
purchasers  of  the  said  stock,  namely,  Augustin  JMevenson,  Henjamin 
K,  Carpenter,  Joseph  L.  Thomas,  and  Kdwin  T.  Scott,  to  recover 
from  them  the  amount  by  the  said  plaintiff  supposed  to  he  due  by 
them  to  him  under  the  said  supposed  purchase  of  the  said  stock,  in 
which  action  the  said  plaintiff  was  then  and  there  forced  and  oUigcd 
to  suffer  a  judgment  to  be  rendered  in  favor  of  the  said  supposed 

Surchasors,  namely,  Augustin  Stevenson,  Hcnjamin  K.  Carpenter, 
osoph  L.  Thomas,  and  Kdwin  T.  Scott,  and  against  him  tne  said 
*'U°1  P'a'ntifl»  an^  l'l°  Sft'^  *action  was  wholly  abortive  and  of  no 
'   avail  to  the  said  plaintiff,  and  he  was  forced  and  obliged  to 
incur  and  pay  therein  a  large  sum  of  money,  to  wit,  the  sum  of 
one  hundred  dollars,  for  his  costs  and  charges,  and  counsel  fee,  in 
and  about  the  prosecution  of  the  said  action,  and  by  means  of  the 
premises  in  this  count  mentioned,  the  said  plaintiff  hath  lost  and 
been  deprived  of  the  said  stock,  and  hath  also  incurred  and  paid 
large  costs  and  charges,  to  wit,  the  sum  of  two  hundred  dollars.  ' 

The  defendant  pleaded  non  assumpsit ;  and  on  this  issue  the 
cause  came  on  for  trial  before  Jones,  J.,  on  the  27th  of  April 
1837,  when  the  nominal  plaintiff  Stillo  was  offered  as  a  witncM. 
It  appeared  by  an  instrument  produced,  that  on  the  7th  day  of  Jan- 
nary  1884,  and  before  the  commencement  of  tho  nction,  ho  had 
assigned  his  claim  or  cause  of  action  to  William  T.  Smith,  in  con- 
sideration of  one  dollar.  The  subscribing  witness  to  this  assign- 
ment having  proved  its  execution  said,  on  the  cross-examination, 
"  I  don't  know  that  William  T.  Smith  was  present  at  tho  time  1 
saw  Mr.  Still6  sign  the  paper.  It  was  signed  at  StilM's  office.  I 
am  sure  I  saw  him  sign  it.  I  don't  remember  to  have  seen  any 
consideration  pass." 

The  counsel  for  the  defendant  objected  to  tho  admission  of  Mr. 
Still6  as  a  witness,  on  tho  ground  that  he  had  not  been  released 
by  Smith.     The  learned  judge,  however,  overruled  the  objection, 
and  the  witness  was  sworn. 
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It  appeared  from  the  evidence  that  Mr.  Stille  wag  the  owner  in 
1832,  of  one  hundred  and  ten  shares  of  the  West  Philadelphia 
Canal  Company,  of  which  company  the  defendant  was  treasurer. 
The  defendant  kept  an  office  as  a  broker,  and  was  told  by  Mr. 
Stjlle  that  be  was  willing  to  sell  his  stock  at  a  certain  price.  A 
few  'lays  afterwards  the  defendant  told  him  that  he  had  sold  the 
stock,  and  that  be  would  call  and  give  him  the  names  of  the  per- 
son* to  whom  it  was  to  be  transferred.  He  did  not  call  at  the 
time  appointed,  bat  at  a  subsequent  day,  told  the  plaintiff  that  the 
proposed  purchasers  had  not  made  up  their  minds.  The  plaintiff 
insisting  that  the  bargain  had  been  concluded,  the  defendant  gave 
the  names  of  certain  persons  as  bis  principals.  The  plaintiff  then 
gave  them  notice  that  he  would  transfer  the  stock  and  bold  them 
responsible.  Afterwards  be  caused  the  stock  to  be  sold  at  auction, 
and  brought  suit  against  them  to  recover  the  difference  between 
the  proceeds  at  auction  and  the  price  bargained  for.  On  the  trial 
before  arbitrators,  Martin,  the  present  defendant,  was  examined  as 
a  witness  for  the  plaintiff,  but  he  denying  that  they  bad  authorized 
him  to  purchase  the  stock  for  them,  the  plaintiff  failed  in  his  action. 
In  the  course  of  bis  examination,  Mr.  Stille  said  that  be  made  a 
*gift  of  the  claim  to  William  T.  Smith,  and  that  no  con-  r>p  10 
si  deration  passed  for  it. 

The  counsel  for  the  defendant  requested  the  judge  to  charge  tbe 
jury  on  tbe  following  points,  viz. — 

1.  That  even  if  there  be  evidence  that  the  defendant  told  Mr. 
Stille  that  be  bad  sold  bis  stock  to  Stevenson,  Scott,  Carpenter  and 
Thomas,  when  in  truth  he  had  not,  such  evidence  will  not  author- 
ize the  jury  to  find  a  verdict  for  the  plaintiff  under  the  pleadings 
in  this  action. 

2.  That   the  statement  on   oath  of  the   defendant    before    tbe 
arbitrators  in  the  action  Stille  v.  Stephenson  et  al.,  June  1832, 
No.  549,  is  evidence  in  this  action  to  contradict  the  evidence  of 
Mr.  Stille. 

The  judge,  however,  charged  the  jury  in  substance,  as  follows  : 
"  This  is  an  action  brought  for  the  breach  of  a  contract.  The 
plaintiff  alleges  that  he  sold  to  the  defendant  one  hundred  and  ten 
shares  of  the  West  Philadelphia  Canal  stock  for  five  hundred  dol- 
lars— that  he  offered  to  transfer  the  stock  in  fulfilment  of  the  con- 
tract, and  the  defendant  refused  to  accept  and  pay  for  it.  He  also 
alleges  that  he  was  obliged  to  sell  the  stock  at  public  auction  and 
that  it  produced  forty-eight  dollars  only.  The  action  in  fact  is 
brought  for  refusing  to  accept  and  pay  for  the  stock  according  to 
the  alleged  agreement  of  the  defendant.  The  plaintiff  must  there- 
fore prove,  1.  The  contract  for  the  sale  of  the  stock.  2.  That  he 
was  ready  and  offered  to  deliver  the  stock  according  to  the  contract. 
3.  That  the  defendant  refused  to  accept  and  pay  for  the  stock 
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according  to  his  part  of  the  contract.  4.  Having  proved  these  facts, 
he  would  be  entitled  to  damages  for  the  breach  of  the  contract.  The 
circumstances  of  this  case  are  somewhat  special.  The  transaction 
does  not  appear  to  be  the  ordinary  contract  of  a  sale,  where  the 
parties  acting  professedly  on  their  own  account,  one  contracts  to  sell 
and  the  other  contracts  to  buy  the  article.  Mr.  Martin,  it  seems, 
was  the  treasurer  of  the  West  Philadelphia  Canal  Company.  Mr. 
Stille  (in  whose  name  the  action  is  brought,  for  the  use  of  Mr.  Wil- 
liam T.  Smith),  was  in  the  habit  of  calling  at  the  office  of  Mr.  Mar- 
tin, to  inquire  about  the  stock  of  this  company.  On  one  occasion 
he  said  to  the  defendant  that  he  would  take  five  hundred  dollars  for 
his  stock.  A  few  days  after,  the  defendant  called  on  him  and  told 
him  he  had  sold  it,  and  appointed  a  time  for  the  transfer.  The  time 
for  the  transfer  was  afterwards  postponed,  on  the  defendant's  request, 
from  Monday  until  Thursday  of  the  same  week.  On  Thursday, 
the  defendant  told  Mr.  Stille  that  the  purchasers  refused  to  take 
*<U4.1  *fc'  an<^  ^6  *ken  8ave  UP  their  names-  *The  plaintiff 
•"  further  alleges  that  Mr.  Martin  acted  in  this  manner  with- 
out authority  from  the  persons  whose  names  he  had  given  as  pur- 
chasers, and  this  fact,  he  says,  appears  by  Mr.  Martin's  own  declara- 
tion. The  defendant,  on  the  other  hand,  contends  that  he  was  the 
agent  of  Mr.  Stille  to  sell  this  stock — that  it  was  not  his  fault  that 
the  purchasers  did  not  accept  it — that  at  all  events  the  plaintiff 
cannot  maintain  this  action,  but  he  should  have  brought  an  action 
for  deceit.  The  first  thing  to  be  determined  is,  what  was  the  con- 
tract between  Mr.  Stille  and  Mr.  Martin,  in  point  of  fact.  This 
is  for  you  to  determine.  The  second  consideration  is,  what  is  the 
legal  effect  of  the  contract.  As  the  parties  differ  as  to  the  facts, 
I  am  obliged  to  state  to  you  what  the  law  is  upon  either  view  of 
the  case.  In  the  first  place,  then,  If  Mr.  Stille  agreed  with  Mr. 
Martin  to  act  for  him  as  broker  and  sell  this  stock  for  him  if  he 
could  find  a  purchaser,  the  plaintiff  cannot  recover  in  this  action. 
The  reason  is,  the  plaintiff  has  alleged  a  sale  of  the  stock  to  the 
defendant,  whereas  the  contract  upon  this  supposition  was  an 
entirely  different  one.  But  if  you  should  find  the  fact  to  be,  that 
Mr.  Martin  acted  generally,  and  on  his  own  account,  and  closed 
a  bargain  for  the  stock  with  Mr.  Stille,  he  would  be  liable,  although 
he  might  have  said  to  Mr.  Stille  that  he  was  buying  it  for  other 
persons.  An  agent  may  make  himself  responsible,  personally,  on 
nis  contracts,  and  if  such  was  the  understanding  of  the  parties  he 
may  be  treated  as  a  purchaser.  But  suppose  you  should  find  from, 
the  evidence  that  Mr.  Martin,  not  professing  to  purchase  on  his 
own  account,  represented  himself  as  acting  for  and  as  having 
authority  from  third  persons  and  as  such  closed  the  contract,  when 
in  point  of  fact  he  had  no  authority  from  those  persons  to  purchase 
it.  In  this  view  of  the  facts,  he  would  be  personally  liable.  For 
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in  such  case  the  owner  of  the  stock  has  a  right  to  hold  to  the  bar- 
gain and  get  the  benefit  of  it  from  somebody  ;  and  the  agent  hav- 
ing made  the  bargain  without  authority,  is  the  only  person  to  whom 
the  vendor  of  the  stock  can  look.  Such  a  case  would  be  different 
from  that  of  an  agent  acting  with  authority  and  within  his  author- 
ity for  a  known  responsible  person  or  for  persons  whose  names  he 
gives  up  at  or  before  the  time  the  contract  is  to  be  executed.  You 
will  perceive  the  difference  between  the  two  cases  and  the  reason- 
ableness, not  to  say  the  necessity  of  making  a  distinction  between 
cases  where  an  agent  makes  a  bargain  without  authority  and  with 
authority.  If,  then,  you  believe  that  Mr.  Martin  did  close  a  bar- 
gain for  the  purchase  of  this  stock  under  pretence  of  authority 
from  third  persons  whose  names  he  afterwards  gave  up  to  Mr. 
Stills',  when  in  truth  he  had  no  authority  from  them,  he  is  liable. 
Nor  would  it  make  any  difference  if  Mr.  Martin  supposed  he  had 
authority  from  Messrs.  Carpenter,  Stevenson,  Scott  and  Thomas. 
He  was  bound  to  see  to  it  that  he  was  authorized,  and  if  he  closed 
a  bargain  with  Mr.  Stille*  under  a  mistake  of  his  own  powers,  Mr. 
*Stille  may  nevertheless  insist  upon  the  bargain.  Nor  r^ojc 
would  Mr.  Stille's  claim  be  prejudiced  by  the  proceeding  I 
against  Messrs.  Stevenson,  Carpenter,  Scott  and  Thomas.  A  man 
who  contracts  with  an  agent  may  sometimes  have  an  action  against 
the  agent  and  the  principal.  In  such  a  case  as  this  is  alleged  to 
be  by  the  plaintiff,  it  might  be  impossible  to  know  whether  the 
agent  had  authority  or  not  before  the  suit  brought  and  trial  against 
the  supposed  principal.  The  law,  however,  did  not  require  it  of 
Mr.  Stille  to  give  notice  to  Mr.  Martin  that  he  held  him  responsi- 
ble, when  he  commenced  proceedings  against  Messrs.  Stevenson  and 
others.  These  are  all  the  questions  of  law  which  have  been  dis- 
cussed. With  these  principles  in  view  you  will  settle  the  case. 
The  questions  of  fact  are  those  which  I  have  stated.  Two  ques- 
tions have  been  proposed,  upon  which  an  opinion  is  requested. 
(Here  the  judge  read  them.)  The  first  of  these  questions  I  have 
sufficiently  answered.  As  to  the  second  question,  the  evidence 
before  us  is  that  Mr.  Martin  did  testify  before  the  arbitrators  to 
certain  facts ;  and  that  he  did  so  testify  is  a  fact  in  this  cause.  It 
was  admitted  without  objection.  But  Mr.  Martin  cannot  be  con- 
sidered a  witness  in  this  cause,  nor  can  what  he  there  said  be 
treated  as  testimony  in  this  cause,  but  only  the  fact  that  Mr.  Mar- 
tin did  on  oath  or  affirmation  before  the  arbitrators  make  a  state- 
ment of  certain  matters  in  the  manner  stated  by  Mr.  Stille  and 
Dr.  Thomas.  What  Mr.  Martin  said  on  that  occasion  is  to  be 
considered  in  respect  to  this  cause  merely  as  a  declaration  made 
upon  the  occasion  referred  to  by  the  witnesses,  Mr.  Stille  and  Dr. 
Thomas." 

The  jury  found   for   the  plaintiff;  and  the  defendant   having 
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taken  a  bill  of  exceptions,  sued  out  a  writ  of  error,  and  on  the 
return  of  the  record  filed  the  following  specifications  : 

1.  That  the   judge  erred   in   admitting  the    evidence  of    John 
Stilte,  Jr. 

2.  The   judge   erred   in    instructing    the    jury,  that  if    they 
"  should  find  from  the  evidence  that  Mr.  Martin,  not  professing  to 
purchase  on  his  own  account,  represented  himself  as  acting  for, 
and  having  authority  from  third  persons,  and  as  such  closed   the 
contract  when  in  point  of  fact  he  had  no  authority  from  those  per- 
sons to  purchase ;  in  this  view  of  the  facts  he  would  be  personally 
liable." 

3.  That  the  judge  erred  in  instructing  the  jury  that  Mr.  Stille's 
claim  would  not  be  prejudiced  by  proceeding  against  Messrs.  Ste- 
venson, Carpenter,  Scott  and  Thomas. 

4.  The  judge  erred  in  instructing  the  jury  that  the  law  did  not 
require  Mr.  Stille  to  give   notice   to   Mr.  Martin   that   he   held 
*3161   *kim  responsible  when  he  commenced  proceedings  against 

'   Messrs.  Stevenson  and  others. 

5.  The  judge  erred  in   not  instructing  the  jury  in   conformity 
•with  the  request  of  the  counsel  of  the  defendant,  contained  in  the 
first  point  submitted  by  him. 

6.  The  judge  erred  in  not  instructing  the  jury  in  conformity 
with  the  request  of  the  defendant's  counsel  contained  in  the  second 
point  submitted  by  him. 

7.  Because  the  evidence  given  on  the  trial  did  not  support  the 
declaration. 

8.  Because  the  judge  instructed  the  jury  that  they  might  find 
a  verdict  for  the  plaintiff  under  the  pleadings  in  the  cause,  upon 
the  evidence  given  on  the  trial. 

9.  That  a  general  verdict  and  judgment  have  been  rendered  on 
a  declaration    containing  various    counts    inconsistent  with    each 
other. 

Mr.  Brewster  and  Mr.  Rawle,  for  the  plaintiff  in  error,  argued, 
1st.  That  Mr.  Stille  ought  not  to  have  been  admitted  as  a  witness. 
2d.  That  there  was  a  misjoinder  of  counts.  Upon  which  points 
were  cited,  1  Chitty's  Pleading  139,  499 ;  2  Johns.  326  ;  1  Bacon's 
Abridgment  79  ;  4  Johns.  480 ;  Wilson  v.  Marsh,  1  Id.  503 ; 
Bemis  v.  Howard,  3  Watts  255 ;  Crawford  v.  Morell,  8  Johns. 
195. 

Mr.  A.  H.  Smith  and  Mr.  C.  Ingersoll,  contra,  cited  Wistar  v. 
Walker,  2  Browne  171 ;  3  Johns.  70;  2  Pick.  221 ;  11  Mass.  209; 
1  Saunders  on  Pleadings  71. 

The  opinion  of  the  court  was  delivered  by 
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SERGEANT,  J. — The  plaintiff  in  error  relies  for  the  reversal  of 
this  judgment,  mainly  on  the  misjoinder  of  the  counts;  insisting 
that  it  appears  by  the  record  that  the  two  additional  counts  were 
regularly  filed  in  the  court  below.  Supposing  this  to  be  the  case, 
the  question  arises  whether  there  is  a  misjoinder  of  different  actions. 
The  rule  is  now  settled  that  different  counts  may  be  joined  in  one 
action,  either  when  the  same  plea  may  be  pleaded  and  the  same 
judgment  given,  on  all  the  counts  of  the  declaration,  or  when  the 
counts  are  of  the  same  nature,  and  the  same  judgment  is  to  be  given 
on  them  all.  1  Chitty's  Plead.  197.  In  actions  in  form  ex  con- 
tractu,  the  plaintiff  may  join  as  many  different  counts  as  he 
*has  cause  of  action  in  assumpsit;  so  also  in  covenant,  deed,  r^q  17 
account,  annuity  or  scire  facias.  Id.  In  the  present  case,  *• 
all  the  counts  allege  a  promise  and  undertaking  by  the  defendant ; 
the  plea  to  all  was  the  same  and  the  judgment  was  the  same.  If 
the  additional  counts  added  to  their  allegation  of  a  promise  and 
undertaking  by  the  defendant,  matters  founded  on  negligence  and 
tort,  and  advantage  could  be  taken  thereof  by  the  defendant,  it 
could  only  be  by  special  demurrer  for  informality,  as  was  held  in 
White  v.  Risden,  Cro.  Car.  20.  After  verdict  it  is  sufficient  that 
they  concur  with  the  original  declaration  in  stating  a  contract. 
There  is,  therefore,  in  this  case  no  misjoinder. 

There  is  nothing  in  the  other  error  relied  on,  of  the  admission 
of  Mr.  Still6  as  a  witness. 

Judgment  affirmed. 

Cited  by  Counsel,  5  Whart.  447;  5  W.  &  S.  509;  7  Id.  145;  H  12  Norris 
239;  g.  c.  9  W.  N.  C.35.|| 

Overruled  as  to  the  competency  of  the  witness,  6  Barr  326  ;  see  also  4 
Watts  254  ;  5  W.  &  S.  510  ;  6  Id.  556 ;  7  Id.  145 ;  8  Id.  57,  274  ;  1  Barr 
173,  365  ;  2  Id.  46,  427;  3  Id.  376  ;  7  Id.  326  ;  10  Id.  430  ;  1  Harris  110  ;  5 
Id.  103;  7  Id.  177,  193;  9  Id.  298,  476;  11  Id.  28;  2  Casey  512;  11  Id. 
457  ;  5  P.  F.  Smith  331.  The  law  on  this  subject  has  however  been  changed 
by  act  loth  April  1869,  |  1,  P.  L.  30,  Pur.  Dig.  Sup.  1566,  §  1. 

||  Cited  by  the  Court  as  to  the  method  of  taking  advantage  of  a  misjoinder 
of  counts:  Burkholder  v.  Beetem,  15  Smith  507. y 

||Cited  by  the  Court  below  as  to  what  counts  may  be  joined  :  Pennsylvania 
R.  R.  v.  Bock,  12  Norris  431 ;  s.  c.  9  W.  N.  C.  282. || 


[PHILADELPHIA,  FEBRUARY  17,  1838.] 

Irwin  against  Keen. 


1.  Where  an  assignment  for  the  benefit  of  creditors  provided  for  the  pay 
ment,  in  the  first  instance,  of  an  alleged  debt,  to  the  son  of  one  of  the  assign- 
ors, who,  in  point  of  fact,  was  not  a  creditor,  the  preference  being  fraudulently 
intended  for  the  benefit  of  the  assignor  himself  it  was  held,  that  the  whole 
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assignment  was  invalidated  by  this  circumstance,  and  that  the  assignee  was 
not  entitled  to  receive  the  proceeds  of  real  estate  of  the  assignor,  for  the 
benefit  of  the  remaining  creditors  in  the  assignment,  as  against  judgment- 
creditors  of  the  assignor. 

2.  Where  the  proceeds  of  property  sold  under  an  execution,  are  brought 
into  court  for  distribution,  and  claimed  by  an  assignee  under  a  voluntary 
assignment  for  the  benefit  of  creditors,  and  by  judgment-creditors  of  the 
assignor,  it  is  not  necessary  to  make  the  creditors  named  in  the  assignment 
parties  to  the  proceedings. 

6.  Where  an  assignment  for  the  benefit  of  creditors  contained  a  provision 
for  the  payment  in  the  first  instance,  of  an  alleged  debt  to  the  son  of  one  of 
the  assignors,  it  was  held,  that  evidence  of  declarations  of  assignors,  made 
after  the  assignment,  tending  to  show  that  the  person  preferred  was  not  in 
fact  a  creditor,  and  that  the  arrangement  was  intended  for  the  benefit  of  the 
assignor  and  his  family,  was  admissible,  in  proceedings  between  the  assignee 
and  judgment-creditors  of  the  assignor. 

THIS  was  an  appeal  from  a  decree  of  the  District  Court  for  the 

City  and  County  of  Philadelphia,  distributing  the  proceeds  of  a 

*o  IQ-I  *sherifFs  sale  of  certain  real  estate,  sold  upon  an  execution 

••  in  a  suit  of  John  Irwin  against  James  C.  Keen  and  Hetty 

Keen,  his  wife,  late  Hetty  Thomas. 

The  fund  in  the  court  below,  which  amounted  to  $1491.96,  arose 
from  the  sale  by  the  sheriff  of  certain  real  estate  conveyed  by 
James  C.  Keen,  and  Hetty,  his  wife,  on  the  6th  of  July  1827,  to 
William  Seddon,  in  fee,  subject  to  a  mortgage  of  $1400,  under 
which  the  sale  was  effected ;  and  also  subject  to  a  ground-rent  of 
$25.60  per  annum. 

The  case  was  referred  to  an  auditor,  on  whose  report  the  follow- 
ing facts  appeared. 

On  the  12th  of  March  1835,  William  Seddon  conveyed  the  pre- 
mises (subject  to  the  ground-rent)  to  Stephen  Poulterer  in  fee,  for 
the  consideration  (as  by  the  face  of  the  deed)  of  $3500  ;  which  deed 
was  recorded  on  the  31st  of  March  1835. 

A  declaration  of  trust  of  even  date  with  the  said  deed  was  exe- 
cuted by  the  said  Stephen  Poulterer  and  William  Seddon,  declaring 
that  Poulterer  held  the  premises  in  trust  for  the  said  William  Sed- 
don for  life,  with  remainder  in  fee  to  Mary  Seddon,  his  daughter ; 
with  power  to  the  said  William  Seddon  at  any  time  by  deed  or  last 
will  to  revoke  or  alter  the  said  trusts,  or  to  create  new  or  additional 
trusts.  On  the  same  day  a  memorandum  under  seal  was  executed 
by  the  said  Stephen  Poulterer,  stating  that  the  said  consideration 
money  of  $3500  was  not  actually  paid  by  him,  but  was  inserted  on 
the  conveyance  for  mere  form. 

On  the  15th  of  January  1836,  the  said  William  Seddon  and  his 
copartner,  Benjamin  Bown,  trading  under  the  firm  of  Bown  &  Sed- 
don, being  in  insolvent  circumstances,  executed  an  assignment  of 
the  property  to  William  Baker,  in  trust,  to  convert  the  effects  and 
premises  assigned  into  money,  and  to  distribute  the  same  amongst 
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the  creditors  of  the  said  Benjamin  Bown  and  "William  Seddon, 
in  the  manner  therein  prescribed,  viz.,  first,  to  pay  nine  preferred 
creditors  therein  mentioned  the  amounts  due  to  them  in  the  order 
in  which  they  are  named;  then  to  pay  such  other  creditors  as 
should  within  sixty  days  from  the  date  thereof  execute  a  release  to 
the  assignees. 

On  the  1st  of  February  1836,  William  Baker,  the  assignee, 
by  certain  articles  stipulating  a  release  of  all  demands  against 
the  firm  of  Bown  &  Seddon,  conveyed  to  Abraham  Bown  (the 
first  preferred  creditor,  and  son  of  the  copartner,  Benjamin 
Bown),  the  goods  and  chattels  of  the  partnership,  valued  at 
$980.42. 

William  Seddon  died  in  the  month  of  June  1836 ;  and  upon  the 
oth  of  August  1836,  Stephen  Poulterer  placed  uoon  record  the 
declaration  of  trust  and  memorandum  relating  to  the  consideration 
money  of  the  deed  to  him. 

*Under  these  circumstances,  the  fund  for  distribution  was  \-*n*(\ 
claimed  by  several  persons :  1st.  By  Stephen  Poulterer,  as  •- 
trustee  of  Mary  Seddon,  under  the  deed  of  March  12th  1835.  2d. 
By  Wm.  Baker,  as  assignee  of  Bown  &  Seddon,  under  the  deed  of 
assignment  of  January  15th  1836  ;  and  3dly.  By  various  judgment 
creditors  of  the  firm  under  judgments  subsequent  in  date  to  the 
assignment  of  January  15th  1836. 

1st.  The  auditor  rejected  the  claim  of  Stephen  Poulterer,  re- 
garding it  as  a  voluntary  conveyance  made  to  protect  the  premises 
from  liability  for  debts  by  the  grantor. 

2d.  In  respect  to  the  claim  of  Baker,  the  assignee,  the  auditor 
reported  that  the  first  preferred  creditor  was  Abraham  Bown,  a 
journeyman,  just  of  age,  in  the  employment  of  Bown  &  Seddon, 
and  son  of  the  said  Benjamin  Bown.  The  amount  for  which  he  was 
was  preferred  was  $2558.  The  aggregate  amount  due  to  the  eight 
remaining  creditors  preferred  was  $907. 

The  debt  of  Abraham  Bown  was  contested  on  the  part  of  the 
creditors ;  and  the  amount  of  the  preference  being  greater  than 
the  value  of  the  partnership  effects,  it  was  alleged  to  be  a  fraud- 
ulent attempt,  on  the  part  of  the  firm,  to  sweep  into  their  own 
hands  the  whole  partnership  effects,  under  cover  of  the  alleged 
indebtedness  to  the  son  of  one  of  the  partners.  In  support  of 
the  preference  to  Abraham  Bown,  the  testimony  of  Benjamin  and 
Frances  Bown  was  taken  by  the  auditor,  and  was  in  substance  as 
follows. 

Benjamin  Bown  testified  that  his  father,  a  day  or  two  before  his 
death,  called  him  to  the  bedside  ;  told  him  he  would  find  some 
money  in  a  green  bag  in  the  blue  chest ;  that  he  wanted  witness  to 
write  down  what  he  should  say  to  him.  There  being  no  paper  in 
the  room,  he  told  him  to  take  the  geography,  and  write  down  his 

347 


349  SUPREME  COURT  [Dec.  Term, 

[Irwin  v.  Keen.] 

declarations.  He  told  the  witness  he  would  find  $1500  in  $100 
rolls  of  notes,  -$62  in  silver  and  twenty  doubloons.  He  directed 
the  witness  to  keep  the  money  in  the  bag  in  trust  for  his 
grandson,  the  witness's  son  Abraham,  until  he  arrived  at  twenty- 
one  years  of  age  ;  desired  him  to  make  no  use  of  it  in  any  way. 
Witness  promised  he  would  not  use  it;  witness  wrote  down  his  in- 
structions on  a  blank  leaf  at  the  end  of  the  book,  and  the  amount 
stated  to  be  in  the  bag,  and  took  the  book  and  bag  home.  The 
next  day  his  father  died.  On  Sunday,  two  or  three  days  after, 
witness  counted  the  money,  'and  found  it  to  be  as  stated ;  de- 
posited the  money  in  the  blue  chest,  and  kept  it  three  or  four 
years ;  then  sold  the  doubloons  to  Mr.  Church,  and  returned  the 
amount  to  the  bag,  where  it  remained  till  1835,  and  then  used 
the  money  in  the  firm  of  Bown  &  Seddon,  by  which  means  the 
firm  became  indebted  to  his  son  $1882.  Witness  did  not  sign 
the  statement,  till  the  doubloons  were  sold,  when  he  first  carried 
out  the  amount,  $320  ;  the  bank  notes  in  the  bag  were  of  the  United 
*orn-i  States  Branch  Bank  of  New  York  in  *tens  and  fives.  The 
J  firm  first  kept  a  bank  book  about  three  years  ago.;  witness 
paid  the  identical  moneys  in  the  bag  out  on  account  of  the  firm,  of 
which  no  entries  were  made  on  the  books  of  the  firm  :  that  his  father 
was  a  tailor,  and  set  up  a  small  clothing  store  in  New  York  on  his 
arrival  in  this  country  in  1819.  He  was  sixty-three  years  old. 

Frances  Bown.  "  I  am  the  wife  of  Benjamin  Bown,  and  mother 
of  Abraham  Bown.  I  saw  my  husband  bring  home  the  green  bag 
and  book  two  or  three  days  after  old  Mr.  Bown's  death.  On  Sunday, 
two  or  three  days  after,  she  saw  her  husband  have  a  roll  of  notes, 
some  silver,  and  twenty  doubloons ;  counted  the  doubloons ;  saw 
money  several  times  afterwards  in  the  green  bag  in  the  chest.  When 
Abraham  Bown  was  seventeen  years  old,  I  took  him  up  and  showed 
him  the  money  in  the  bag.  Old  Mr.  Bown  told  me  before  he  died 
he  had  sold  three  houses  in  England,  and  had  the  money  when  he 
arrived  here.  I  lived  with  old  Abraham  Bown  some  time  in  Eng- 
land ;  he  was  a  tailor ;  he  owned  the  house  he  lived  in,  and  the 
adjoining  houses;  they  were  small;  I  went  with  him  to  let  one; 
the  chest  was  kept  in  the  varnish  room  ;  the  room  was  kept  locked  ; 
there  was  two  rolls  of  notes,  some  silver,  but  no  doubloons  in  the 
bag  then.  Abraham  was  twenty-one  on  the  18th  of  November, 
1835." 

On  the  part  of  the  general  creditors,  the  testimony  of  Miss  Lucy 
Holderness  and  others  was  taken,  in  substance,  as  follows : 

Mrs.  Holderness.  "  I  knew  Benjamin  Bown,  of  the  firm  of  Bown 
&  Seddon,  and  his  father,  two  or  three  years  before  he  left  England, 
in  1819.  Abraham  Bown  lived  in  London  in  a  small  house  ;  was 
a  tailor,  and  very  poor  ;  there  was  but  one  bed  in  his  house  ;  I  lived 
in  Portsmouth  ;  two  or  three  years  before  I  left  England,  I  went  to 
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London;  became  acquainted  with  Abraham  Bown;  I  saw  him 
frequently  when  in  London,  two  years  after  my  first  visit ;  was  still 
very  poor,  and  lived  in  the  same  small  house,  and  making  a  pre- 
carious support  as  a  tailor  ;  he  complained  of  his  poverty  ;  he  said 
that  his  son  wanted  him  to  come  to  the  United  States,  and  that  he 
had  no  money ;  asked  me,  as  he  understood  I  was  going,  to  pay  his 
passage ;  I  told  him  I  would.  Mr.  Bown  and  wife  came  down  to 
my  house  at  Portsmouth,  in  a  common  road  wagon,  to  sail  with  me  ; 
Mrs.  Bown  was  sick  for  three  days  on  the  journey  ;  we  sailed  from 
Southampton  for  France,  at  my  expense  ;  were  detained  two  weeks ; 
during  the  first  week  I  supported  them,  but  fearing  I  would  not  have 
money  enough  to  pay  their  passage,  he  supported  himself  and  wife 
the  second  week,  but  complained  of  not  having  enough  to  satisfy 
his  wants.  I  paid  their  passage  from  France  to  Philadelphia ;  a 
few  days  after  our  arrival  they  went  to  New  York.  I  never  saw 
*him  after.  He  gave  me  a  receipt  for  the  passage  money  I  r*oci 
had  paid  for  him,  which  has  not  been  repaid  ;  he  was  upwards  •• 
of  sixty  years  old ;  complained  much  of  his  sight.  He  had  no  property 
in  England  that  I  ever  heard  of,  but  was  very  poor ;  was  too  poor 
to  pay  his  passage  from  London  ;  was  brought  down  twice  free  of 
expense." 

Charles  Bray.  I  have  known  B.  Bown  twenty  years ;  also 
William  Seddon.  About  two  years  ago,  Benjamin  Bown  told  me 
that  his  father  being  sick,  told  him  he  would  not  live  long,  but 
would  die  at  a  certain  hour ;  that  he  further  told  him  to  open  his 
chest,  and  take  from  the  bottom  a  vest,  and  that  he  would  find  in 
the  pocket  four  sovereigns ;  that  he  was  surprised  to  find  him 
worth  so  much ;  and  did  not  know  he  had  anything ;  that  the 
sovereigns  went  to  bury  him.  After  the  assignment,  Seddon  came 
to  my  house,  and  told  me  that  the  debt  for  which  young  Bown  was 
preferred,  was  a  cover  to  protect  the  property ;  that  the  firm  did 
not  owe  him  a  dollar ;  that  he  had  paid  for  his  schooling  and  clothes  ; 
that  he  had  done  wrong  in  executing  the  assignment,  and  was 
willing  to  suffer  for  it :  that  Bown  had  suggested  that  they  could 
cover  their  property  by  saying  that  young  Abraham  Bown's  grand- 
father had  left  him  a  legacy  which  the  firm  had  used ;  that  by  this 
plan  the  firm  could  secure  the  property  to  themselves  :  otherwise, 
all  their  property  would  be  under  execution  before  night ;  this  was 
on  the  16th  June  1836  ;  he  died  on  the  25th  June  1836." 

Jane  Bray.  "  After  the  assignment  Seddon  came  to  our  house 
and  complained  of  being  deceived  and  cheated  by  B.  Bown ;  and 
said  that  he  had  executed  the  assignment  without  understanding  it ; 
that  it  had  been  arranged  by  B.  Bown  alone  :  that  Bown  told  him 
it  was  necessary  to  make  the  assignment  to  save  them  from  ruin  :  that 
they  would  protect  themselves  by  preferring  his  son  ;  that  he  asked 
Bown  how  they  could  prefer  him  when  they  did  not  owe  him  a 
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cent ;  Bown  said,  we  can  fix  that  by  making  out  that  Abraham 
Bown's  grandfather  had  left  him  a  legacy  sufficient  to  cover  the 
amount,  and  that  they  had  used  it  in  the  firm  ;  that  Seddon  said, 
how  can  that  be,  when  Abraham  Bown  was  very  poor  when  he 
died ;  Bown  said  no  matter,  he  had  it  all  fixed  ;  and  he,  Seddon, 
executed  the  assignment ;  and  that  it  was  a  fraud  upon  the  credit- 
ors." 

Peter  Curry.  "In  the  spring  of  1836,  Mr.  Seddon  called  to 
see  Mr.  Parker,  and  stated  in  my  presence,  that  the  assignment  of 
Bown  &  Seddon  to  Wm.  Baker  was  fraudulent :  that  the  prefer- 
ence to  Abraham  Bown  was  for  $2558  ;  was  without  consideration, 
the  firm  not  owing  him  one  cent :  that  it  was  done  to  defraud  the 
creditors.  Seddon  called  upon  him  to  witness  his  declarations,  and 
*359"l  *^e  rePeated  them ;  they  were  made  two  or  three  days 
'  before  his  death. 

Upon  this  evidence,  the  author  reported,  that  the  preference  to 
Abraham  Bown  was  fraudulent  and  the  assignment  void. 

He  reported  also  that  the  assignment  to  Baker  not  being,  in  his 
opinion,  a  revocation  of  the  trust  in  Poulterer,  the  claimant  under 
the  assignment  could  not  contest  the  conveyance  to  Poulterer, 
although  the  latter  was  not  valid  against  the  judgment  creditors. 

3d.  The  auditor  reported  that  the  judgment  creditors  of  William 
Seddon  were  entitled  to  be  paid  out  of  the  fund  in  the  order  of  date 
of  the  respective  liens. 

The  District  Court  confirmed  the  report  of  the  auditor,  and 
ordered  distribution  of  the  fund  accordingly,  whereupon  an  appeal 
was  taken  to  this  court  by  William  Baker,  the  assignee. 

The  following  exceptions  were  filed. 

1.  The  auditor  erred  in  allowing  the  assignment  to  be  impeached 
by  evidence  tending  to  show  that  the  preference  to  A.  Bown  was 
fraudulent,  without  making  the  creditors  interested  in  its  validity, 
parties  to  the  proceedings  before  him. 

2.  In  admitting  evidence  of  the  declarations  of  the  grantors. 

3.  In  reporting  the  assignment  fraudulent  and  void. 

4.  In  reporting  that  the  deed  of  12th  March  1835,  cannot  be 
disputed  by  the  claimants,  under  the  assignment  of  January  15th 
1836. 

5.  In  not  allowing  the  claim  of  William  Baker,  as  assignee,  &c. 

Mr.  Kennedy,  for  the  appellant. 

1.  The  creditors  interested  in   the   assignment,  ought  to  have 
been  made  parties.    An  assignee  ought  not  to  be  obliged  to  establish 
the  validity  of  the  debt  provided  for  in  the  assignment. 

2.  The  declarations  of  Seddon,  made  after  the  assignment  ought 
not  to  have  been  admitted  to  affect  it.     Chess  v.  Chess,  1  P.  &  W. 
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38 ;  Hoffman  v.  Lee,  3  Watts  352 ;  Packer  v.  Gonsalus,  1  S.  &  R. 
529. 

3.  The  auditor  ought  not  to  have  rejected  the  claim  of  the 
assignee,  because  the  preference  of  one  creditor  was  alleged  to  be 
fraudulent.  Baker  was  entitled  to  recover  the  fund  for  the  benefit 
of  those  creditors  whose  debts  were  undisputed.  There  was  nothing 
on  the  face  of  this  assignment  to  vitiate  it.  In  McClurg  v.  Lecky, 
*3  P.  &  W.  83,  and  other  cases,  the  assignment  contained  r*ocq 
notice  of  the  fraud.  In  Bradway's  Estate,  1  Ash.  212,  it  "- 
w-'is  held  by  Judge  King,  that  an  assignment  containing  a  fraudu- 
lent provision  for  the  wife  and  children  of  the  grantor,  was  never- 
theless good  so  far  as  it  provided  for  bona  fide  creditors.  In 
Magniac  v.  Thompson,  1  Bald.  344,  it  is  laid  down  that  to  make  a 
contract  void  under  the  13  Eliz.  both  parties  must  concur  in  the 
fraud.  Here  the  other  creditors  have  not  participated  in  any  way. 
Cadogan  v.  Kennett,  2  Cowper  433  ;  Wynn  v.  Patterson,  9  Peters 
679  ;  Brooks  v.  Marbury,  11  Wheat.  78.  The  conveyance  to  Poul- 
terer was  admitted  before  the  auditor  to  be  fraudulent,  and  Baker 
the  assignee  had  a  right  to  the  property.  [KENNEDY,  J. — That 
conveyance  may  have  been  void  as  against  creditors ;  but  did  the 
property  pass  to  the  assignee,  Baker  ?]  In  Englebert  v.  Blanjot,  2 
Whart.  240,  this  court  overruled  the  decision  of  Judge  Duncan  at 
Nisi  Prius,  in  Thompson  v.  Dougherty,  12  S.  £  R.  443,  and  held 
that  an  assignee  for  the  benefit  of  creditors,  may  set  aside  a  fraudu- 
lent conveyance.  This  court  has  also  decided  that  an  executor  or 
administrator  may  impeach  a  fraudulent  assignment. 

Mr.   H.  M.   Phillips,  Mr.  Raybold,  and  Mr.  F.  W.  ffubbell, 

contra. 

1st.  The  first  exception  was  not  much  pressed ;  and  it  is  too 
plain  for  argument  that  there  was  no  occasion  to  make  the  creditors 
parties. 

2d.  The  declarations  of  Seddon  were  clearly  admissible.  McKee 
v.  Gilchrist,  3  Watts  230 ;  Rittenhouse  v.  Rittenhouse,  1  Rawle 
362  ;  Rogers  v.  Hall,  4  Watts  359 ;  Price  v.  Tompkins,  Id.  85. 

3d.  It  is  settled  by  the  case  of  McClurg  v.  Lecky,  that  one 
fraudulent  disposition  avoids  the  whole  deed.  It  is  said  that  the 
fraud  there  appeared  on  the  face  of  the  instrument.  There  is  no 
difference  in  principle,  between  the  cases,  nor  in  respect  to  the 
position  of  creditors.  It  might  be  different  in  the  case  of  a  pur- 
chaser for  a  valuable  consideration.  Mackie  v.  Potts,  Hopkins's 
Chan.  Rep.  395.  Then,  did  the  property  which  had  been  con- 
veyed to  Poulterer  pass  to  the  assignee  for  the  benefit  of  creditors  ? 
In  Thompson  v.  Dougherty,  it  was  held  that  such  an  assignee  was 
bound  by  it  and  could  not  invalidate  it  on  the  ground  of  fraud. 
Englebert  v.  Blanjot  was  the  case  of  a  trustee  under  the  insolvent 
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laws.  It  is  true  that  the  chief  justice  who  delivered  the  judgment 
of  the  court  in  that  case,  said  that  there  was  no  distinction  between 
a  voluntary  assignee  and  a  trustee  under  the  insolvent  law  ;  yet  this 
may  not  have  been  the  opinion  of  the  whole  court.  [GiBSON,  C. 
J. — The  case  certainly  did  not  call  for  any  judgment  on  that  ques- 
tion ;  but  the  point  was  considered  in  the  conference  of  the  judges.] 
*3541  *^eoar^'nS  i*  as  an  °Pen  question,  it  is  contended  that  the 
•"  conveyance  was  good  against  Seddon  and  his  voluntary 
assignee.  The  assignment  could  not  be  a  revocation  of  the  trust 
deed,  since  it  did  not  purport  to  be  an  execution  of  the  power,  and 
there  was  other  property  for  it  to  operate  upon.  Allison  v.  Kurtz, 
2  Watts  188 ;  Sugden  on  Powers  328,  374. 

Reply. — The  assignment  is  of  all  the  estate  of  the  assignor,  real, 
personal  and  mixed.  The  fact  is  that  there  was  no  real  estate  except 
this  of  Seddon.  There  was  a  general  power  reserved  to  revoke  the 
deed  to  Poulterer.  In  Allison  v.  Kurtz,  Judge  Sergeant  recognises 
the  English  rule  that  if  there  is  no  other  property  to  answer  a  part 
of  the  terms  used,  except  that  over  which  there  is  a  power,  it  will 
be  deemed  well  executed,  because  otherwise  it  would  have  no  oper- 
ation. The  assignment  ought  not  to  have  been  entirely  invalidated. 
The  preferred  creditors  against  whom  there  is  no  allegation  of  fraud, 
will  be  prejudiced,  because  if  they  had  not  been  provided  for  in 
the  assignment,  they  might  have  obtained  judgments  and  liens  on 
the  property. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — The  fund  which  is  in  court  for  distribution  arises 
from  a  judicial  sale.  The  money  is  claimed  by  J.  Poulterer,  the 
trustee,  under  a  voluntary  deed,  from  one  of  the  debtors,  Wil- 
liam Seddon,  in  trust  for  the  grantor,  and  his  daughter  Mary 
Seddou ;  by  William  Baker,  assignee  of  Bown  &  Seddon,  in 
trust  for  certain  creditors  therein  named ;  and  by  judgment  cred- 
itors of  the  firm  of  Bown  &  Seddon,  subsequent  in  date  to  the 
assignment. 

If,  as  is  stated  in  the  report  of  the  auditor,  the  deed  to  Poulterer 
was  a  voluntary  deed  (and  we  have  no  doubt  of  the  fact),  intended 
to  protect  his  property  against  the  claims  of  creditors,  there  is  no 
pretence  to  say,  that  he  is  entitled  to  any  part  of  the  fund.  The 
court  are  bound  to  award  the  money  to  creditors  of  the  firm,  in 
preference  to  him,  in  payment  of  debts. 

By  the  deed  of  assignment,  Baker,  the  assignee,  was  in  the  first 
place  to  pay  nine  several  creditors,  the  several  amounts  due  to  them; 
among  whom  Abraham  Bown,  the  son  of  one  of  the  firm,  was  one 
who  was  to  be  first  paid  ;  and  second,  all  such  other  creditors  rate- 
ably,  as  should  within  sixty  days  execute  a  release.  For  the  rea- 
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sons  given  by  the  auditor,  on  a  review  of  the  whole  evidence,  there 
is  no  room  for  doubt  that  the  pretended  debt  was  a  gross  attempt  at 
fraud.  It  is  in  evidence  that  the  preference  of  the  son  was  in- 
tended to  cover  the  property  of  the  firm,  from  the  just  claims  of 
creditors.  But  notwithstanding  this,  it  is  insisted  that  the  assignee 
under  the  deed  of  the  fifth  of  January  1836,  is  entitled  to  the  fund, 
in  trust  for  the  other  creditors  therein  named,  who  executed  a  re- 
lease *in  accordance  with  its  stipulations.  It  is  contended 
that  although  tainted  with  much  fraud,  so  far  as  Abraham 
Bown  is  concerned,  yet  the  creditors  were  not  parties  to  the  fraud, 
nor  was  there  anything  on  the  face  of  the  deed  to  affect  them  with 
notice.  This  argument  is  not  without  plausibility ;  but  still,  we 
think,  that  when  a  deed  is  tainted  with  fraud,  no  interest  passes, 
as  against  creditors,  whether  parties  to  it  or  not.  This  principle  is 
distinctly  asserted  in  McClurg  v.  Lecky,  3  P.  &  W.  94.  When 
the  assignment  is  affected,  either  with  moral  or  legal  fraud,  the  pro- 
perty does  not  pass ;  it  remains  in  the  debtor,  liable  to  the  execu- 
tion of  creditors.  In  McClurg  v.  Lecky,  it  was  attempted  to  dis- 
tinguish a  legal  from  a  moral  fraud.  It  was  conceded  that  actual 
fraud  vitiated  the  whole  assignment ;  but  it  was  contended  that  a 
legal  fraud  avoided  the  deed  only  so  far  as  to  enable  the  creditor  to 
take  in  execution  the  fund  specifically  applied  to  the  benefit  of 'the 
debtor.  In  other  words  that  the  deed  was  avoided  in  part,  but  not 
in  the  whole.  But  the  court  overruled  the  distinction  on  the  ground 
of  policy. 

The  assignee  represents  all  the  creditors  and  is  bound  to  protect 
their  rights.  There  is  nothing,  therefore,  in  the  objection  that  they 
are  not  parties  to  the  controversy. 

We  are  further  of  the  opinion  that  the  declarations  of  the  gran- 
tor, Seddon,  were  properly  received ;  but  aside  from  the  testimony 
derived  from  that  source,  there  was  enough  to  show  the  fraudulent 
character  of  the  deed  of  assignment. 

In  this  view,  whether  the  deed  of  the  12th  March  1835,  can  be 
disputed  by  the  claimants  under  the  assignment  of  the  15th  June 
1836,  is  wholly  immaterial.  The  decree  must  be  affirmed. 

Decree  affirmed. 

Cited  by  Counsel,  6  W.  &  S.  98  ;  3  Barr  87;  2  Wright  451.  ||13  Smith 
62 ;  26  Id.  294;  6  Norris  412;  1  Outerbridge  170 ;  1  W.  N.  C.  148.(| 

Cited  by  the  Court,  2  Ashmead  330;  Brightly  264.  ||As  to  the  admis- 
sibility  of  such  declaration  of  such  grantors:  Pier  v.  Duff,  13  Smith  64.|| 
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Murphy  against  Loyd. 

A  party  is  not  entitled  to  an  allowance  in  his  bill  of  costs  for  the  expense 
of  office  copies  of  deeds  and  other  documents  produced  on  the  trial  in  support 
of  his  title. 

THIS  was  an  appeal  from  a  taxation  of  costs  by  the  prothono- 
tary,  after  an  award  of  arbitrators,  in  an  action  of  ejectment 
brought  by  James  Murphy  against  Isaac  S.  Loyd. 

On  the  trial  before  the  arbitrators,  the  plaintiff  produced  certified 
copies  of  certain  deeds  and  powers  of  attorney,  from  the  office  of 
the  recorder  of  deeds,  &c.,  which  he  gave  in  evidence  in  support  of 
his  title.  The  prothonotary  allowed  the  expense  of  these  exempli- 
fications in  the  costs. 

Mr.  Chester,  for  the  appellant. 
Mr.  G-.  L.  Ashmead,  contra. 

PER  CURIAM. — The  charge  is  clearly  inadmissible.  The  defend- 
ant cannot  be  required  to  pay  the  expense  of  copies  of  papers  neces- 
sary to  the  establishment  of  the  plaintiff's  title. 

Cited  by  the  Court,  10  Wright,  235. 
See  also,  1  Whart.  275 ;  2  Miles  189. 
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Cuthbert  and  Others  against  Kuhn  and  Others. 

IN   EQUITY. 

1.  A  lot  of  ground  in  the  city  of  Philadelphia  was  granted   in  fee,  the 
grantor  reserving  to  himself  in  fee  a  certain  annual  ground-rent ;  afterwards 
a  public  street  was  opened  by  authority  of  law  through  a  part  of  the  lot,  and 
damages  were  awarded  by  the  Court  of  Quarter  Sessions  to  the  owner  of  the 
lot ;  a  part  of  which  damages  was  ordered  to  be  paid  to  the  owner  of  the 
ground-rent:  Held  (that  the  ground-rent  was    apportioned  by  the  opening 
of  the  street,  and  that  the  rent  was  reduced  in  proportion  to  the  amount  of 
the  lot  taken  for  the  public  use.J  l 

2.  Equity  has  jurisdiction  to  decree  an  apportionment  in  such  case;  but 
the  proportions  must  be  settled  by  a  jury. 

1 1|  The  decision  in  this  case  was  in  substance  that  under  the  above  circum 
stances  equity  would  in  relief  of  the  tenant  apportion  the  rent,  he  paying  the 
landlord  the  principal  of  the  rent  so  to  be  extinguished.  See  Workman  v. 
Mifflin,  6  Casey  366,  371  ;  Voegtly  v.  Pitts.  <fc  Ft  Wayne  Railroad  Co.,  2 
Grant  243  ;  Dyer  v.  Wightman.  16  Smith  429. || 
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THIS  was  a  suit  in  equity,  instituted  by  Mary  Cuthbert  against. 
Hartman  Kuhn,  Dr.  Robert  Hare,  John  Hare  Powel,  Samuel 
Powel,  Samuel  Powel  Griffitts,  and  Charles  Willing. 

The  bill  set  forth,  that  by  indenture  made  on  the  fifteenth  day  of 
July,  A.  D.  1794,  between  Elizabeth  Powel,  of  the  city  of  Philadel- 
phia, widow,  of  one  part,  and  Thomas  Cuthbert  of  the  other  part, 
reciting  as  is  therein  recited,  the  said  Elizabeth  Powel  did  grant 
and  convey  unto  the  said  Thomas  Cuthbert,  his  heirs  and  assigns, 
a  certain  lot  or  parcel  of  ground,  situate  on  the  east  side  of  Penn 
street,  in  the  said  city,  containing  in  breadth  on  the  said  street 
sixty-five  feet ;  bounded  northward  by  an  alley  ten  feet  wide,  east- 
ward by  the  river  Delaware,  southward  by  ground  late  of  William 
Allen,  Esquire,  and  westward  by  the  said  Penn  street,  together  with 
the  appurtenances  ;  yielding  and  paying  thereof  and  thereout,  unto 
the  said  Elizabeth  Powel,  her  heirs  and  assigns,  the  yearly  rent  or 
sum  of  one  hundred  and  six  Spanish  silver  dollars,  and  two-thirds 
of  a  dollar,  in  two  equal  portions,  on  the  twenty-fifth  day  of  March 
and  twenty-fifth  day  of  September  in  every  year  forever  there- 
after. 

That  by  sundry  mesne  conveyances  and  assurances  in  the  law,  all 
that  part  of  the  said  lot  of  ground,  so  conveyed  by  Elizabeth  Powel 
to  Thomas  Cuthbert,  situate  between  the  east  side  of  Little  Water 
street  or  New  street,  in  the  said  city,  and  the  river  Delaware,  and 
containing  in  breadth  sixty-five  feet,  together  with  the  appurten- 
ances, had  become  vested  in  the  complainant,  in  fee,  subject  to  the 
said  ground-rent  of  one  hundred  and  six  dollars  and  two-thirds 
*of  a  dollar,  which,  by  agreement  among  the  heirs  of  the  r*oco 
said  Thomas  Cuthbert,  on  partition  being  made  among  them,  *- 
was  to  be  paid  out  of  that  part  of  the  said  large  lot  of  ground  which 
is  now  held  by  the  complainant. 

That  the  said  Elizabeth  Powel,  after  the  execution  of  the  said 
conveyance,  made  her  last  will  and  testament  in  writing,  bearing 
date  the  twenty-second  day  of  May,  A.  D.  1819,  and  proved  on  the 
twenty-fifth  day  of  January,  A.  D.  1830,  wherein  she  devised  certain 
messuages  and  lots  of  ground,  and  also  all  her  ground-rent,  estate, 
(so  called,)  to  the  Right  Rev.  William  White,  Protestant  Episcopal 
Bishop,  Edward  Burd,  Esquire,  Thomas  Mayne  Willing,  Esquire, 
and  Edward  Shippen  Burd,  Esquire,  and  their  heirs,  upon  the  fol- 
lowing trusts,  and  subject  to  the  powers,  provisions,  conditions  and 
limitations  therein  mentioned;  viz.  "to  the  use  of  her  nephew, 
John  Hare  Powel,  for  and  during  his  natural  life,  without  impeach- 
ment of  waste,  and  from  and  after  the  end,  expiration,  or  sooner 
determination  of  that  estate  by  forfeiture,  or  otherwise,  in  his  life- 
time, then  to  the  use  of  the  said  trustees  and  their  heirs,  during  the 
lifetime  of  the  said  John  Hare  Powel,  in  trust  to  support  and  pre- 
serve the  contingent  uses  and  estate  thereinafter  given  or  limited, 
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from  being  defeated  or  destroyed ;  and  for  that  purpose  to  make 
entries  and  bring  actions,  as  occasions  shall  be  or  require  ;  but 
nevertheless  to  permit  and  suffer  the  said  John  Hare  Powel,  during 
his  lifetime,  to  receive  and  take  the  rents,  issues  and  profits  thereof, 
to  and  for  his  own  use  and  benefit;  and  from  and  immediately 
after  the  decease  of  the  said  John  Hare  Powel,  to  the  use  of  his 
first  son,  my  great  nephew,  Samuel  Powel,  for  and  during  his  natural 
life,  without  impeachment  of  waste :  and  from  and  after  the  end, 
expiration,  or  sooner  determination  of  that  estate,  by  forfeiture 
or  otherwise,  in  the  lifetime  of  the  said  Samuel  Powel,  then  to  the  use 
of  the  said  trustees  and  their  heirs,  during  the  life  of  the  said  Samuel 
Powel,  in  trust,  to  support  and  preserve  the  contingent  uses  and 
estate  thereinafter  given  or  limited,  from  being  defeated  or  destroyed  ; 
and  for  that  purpose  to  make  entries  and  bring  actions,  as  occasion 
shall  be  or  require,  but  nevertheless  to  permit  and  suffer  the  said 
Samuel  Powel,  during  his  life,  to  receive  and  take  the  rents,  issues 
and  profits  thereof,  to  and  for  his  own  use  and  benefit ;  and  from 
and  immediately  after  the  decease  of  the  said  Samuel  Powel,  to  the 
use  of  his  first  son,  lawfully  to  be  gotten,  and  the  heirs  of  the  body 
of  such  son,  lawfully  issuing ;  and  for  default  of  such  issue,  to  the 
use  of  the  second,  third,  fourth  and  fifth  son  and  sons,  and  all  and 
every  other  the  son  and  sons  of  the  said  Samuel  Powel,  lawfully  to 
be  begotten,  severally,  successively,  and  in  remainder  one  after 
another,  as  they  shall  severally  be  in  the  seniority  of  age  and 
priority  of  birth,  and  of  the  several  and  respective  heirs  of  the  body 
and  bodies  of  all  and  every  such  son  and  sons  lawfully  issuing  ;  the 
*q-q-i  elder  of  such  sons,  and  the  heirs  of  *his  body,  lawfully  is- 
-'  suing,  being  always  preferred,  and  to  take  before  the  younger 
of  such  sons  and  the  heirs  of  his  and  their  bodies  issuing ;  and  for 
default  of  such  issue,  then  to  the  use  of  the  second,  third,  fourth 
and  fifth  son  and  sons,  and  all  and  every  other  the  son  and  sons  of 
my  nephew,  the  said  John  Hare  Powel,  lawfully  to  be  begotten, 
severally,  successively,  and  in  remainder,  one  after  another,  as  they 
shall  severally  be  in  seniority  of  age  and  priority  of  birth,  and  of 
the  several  and  respective  heirs  of  the  body  and  bodies  of  all  and 
every  such  son  and  sons  lawfully  issuing  ;  the  elder  of  such  sons, 
and  the  heirs  of  his  body,  lawfully  issuing,  being  always  preferred, 
and  to  take  before  the  youngest  of  such  sons,  and  the  heirs  of  his 
and  their  bodies  issuing ;  and  for  default  of  such  issue,  then  to  the 
use  of  Samuel  Powel  Griffitts,  Junior  (son  of  Dr.  Samnel  Powel 
Griffitts),  and  his  heirs  forever:  Provided  he,  the  said  Samuel 
Powel  Griffitts  shall  be  living  at  the  time  of  such  default  of  issue 
as  aforesaid  ;  but  if  the  said  Samuel  Powel  Griffitts,  Junior,  shall 
not  be  living  at  the  time  of  the  default  of  issue  last  above-mentioned, 
then,  and  in  such  case,  to  the  use  of  my  great  nephew,  Charles 
Willing  (son  of  my  aforesaid  nephew,  Thomas  Mayne  Willing), 
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and  his  heirs  forever ;  being  intended  by  me  as  tribute  of  respect  to 
the  memory  of  my  father,  whose  name  he  bears. 

That  the  said  William  White,  Edward  Burd,  Thomas  Mayne 
Willing  and  Edward  Shippen  Burd,  or  such  of  them  as  survived  the 
testator,  and  accepted  the  trust,  afterward  resigned  their  said  office 
of  trustees,  or  have  been  discharged  therefrom  by  the  District 
Court  for  the  City  and  County  of  Philadelphia,  and  that  Hartman 
Kuhn  and  Dr.  Robert  Hare  have  been  appointed  by  the  same 
tribunal  to  succeed  them  in  the  said  office  of  trustees. 

That  in  pursuance  of  certain  proceedings  in  the  Court  of  Quarter 
Sessions  for  the  county  of  Philadelphia,  an  order  has  been  made  by 
the  said  court,  for  the  opening  of  Lombard  street,  from  its  present 
termination  at  Front  street,  to  the  river  Delaware ;  by  means  of 
which,  a  certain  portion  of  the  said  lot,  belonging  to  the  complain- 
ant, comprising  about  thirty-six  feet  in  breadth,  by  about  ninety- 
one  feet  in  length  or  depth,  has  been  taken  for  the  public  use  ;  and 
damages  have  been  awarded  by  the  said  court  to  the  complainant, 
to  the  amount  of  eight  thousand  dollars,  of  which  a  portion  is  pay- 
able on  account  of  the  said  ground-rent. 

That  the  complainant  is  willing  and  desirous  to , pay  off  and  ex- 
tinguish such  proportion  of  the  principal  amount  of  the  said  ground- 
rent  as  is  equal  to  the  part  thereof,  issuing  out  of  so  much  of  the 
said  lot  of  ground  as  has  been  taken  as  aforesaid  for  the  public  use, 
or  to_p£y-0ff  and  extinguish  the  whole  of  the  principal  amount  of 
the  said  ground-rent ;  but  she  is  advised,  thafrin  consequence  of  the 
provisions  and  limitations  in  the  will  of  the  said  Elizabeth  Powel 
contained,  there  is  no  authority  in  any  person  at  present  to  receive 
the  same,  or  to  give  a  sufficient  release,  discharge,  or  extinguishment 


*of  the  same,  or  any  part  thereof;  and  that  the  due  appor- 
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tionment  of  the  said  ground-rent  cannot  be  obtained  by  the 
ordinary  process  of  law. 

The  bill  then  prayed  an  injunction  to  restrain  the  defendants  from 
proceeding  to  recover  the  whole  amount  of  the  ground-rent  and  any 
undue  proportion  thereof,  and  for  further  relief. 

The  answer  of  the  defendants,  Hartman  Kuhn,  Robert  Hare, 
John  Hare  Powel,  Samuel  Powel,  a  minor  under  twenty-one  years 
of  age,  by  his  guardian  John  Hare  Powel,  Samuel  Powel  Griffitts, 
and  Charles  Willing,  admitted  the  conveyance  of  the  lot  as  stated 
in  the  bill ;  that  Mrs.  Powel  made  her  will  as  there  set  forth ;  that 
the  trustees  resigned  and  were  discharged ;  and  that  the  defendants 
Kuhn  and  Hare  were  appointed  in  their  place ;  and  that  Lombard 
Street  had  been  opened  through  the  lot  and  damages  assessed  for 
the  same. 

The  answer  then  proceeded  to  aver  that  after  the  assessment 
of  damages  in  the  Quarter  Sessions,  an  auditor  was  appointed 
by  that  court,  to  make  distribution  of  the  said  damages,  &c.,  be* 
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tween  the  complainant,  and  the  estate  of  the  said  Elizabeth  Powel, 
devised  in  trust,  as  stated  in  the  bill ;  and  that  the  said  auditor 
made  his  report  thereon  to  the  said  court,  on  the  27th  day  of 
February,  A.  D.  1836,  and  therein  reported  that  the  value  of  the 
ground-rent  payable  by  the  said  complainant  to  the  said  John 
Hare  Powel,  was  $1822.22,  and  that  that  sum  ought  to  be  paid  to 
the  trustee  of  the  said  estate,  out  of  the  said  sum  of  $8000 ;  which 
report  was  confirmed  absolutely.  The  answer  further  stated  that 
the  complainant  did,  by  her  son  and  agent,  Mr.  Allen  Cuthbert, 
make  known  to  the  said  John  Hare  Powel,  her  request  and  desire 
that  the  said  ground-rent  should  be  entirely  extinguished  and  re- 
leased ;  and  that  the  said  John  Hare  Powel  should  agree  and  con- 
sent that  the  said  sum  of  $1822.22  should  be  received  by  the 
trustees,  in  lieu,  and  as  a  full  satisfaction  thereof,  and  be  by  them 
held,  appropriated  and  invested  as  part  of  the  said  trust  estate ; 
and  in  consideration  thereof,  and  of  other  circumstances,  the  said 
John  Hare  Powel  did  present  his  petition  to  the  District  Court  for 
City  and  County  of  Philadelphia,  on  the  16th  day  of  April,  A.  D. 
1836.  praying  that  the  said  court  would  order  and  direct  that  the 
said  Hartman  Kuhn  and  Robert  Hare  should  receive  and  take  the 
said  sum  of  $1822.22;  which  sum  was  included  in  and  formed  part 
of  a  larger  sum  of  $6097.22,  the  assessment  and  apportionment  of 
other  damages,  awarded  to  the  said  trustees  of  the  estate  devised  as 
aforesaid ;  and  should  hold  the  same  upon  the  uses,  trusts  and  dis- 
positions, contained  in  the  will  of  the  said  Elizabeth  Powel,  of  and 
concerning  the  real  estate,  devised  and  bequeathed  thereby,  in 
trust,  for  the  use  of  John  Hare  Powel,  as  set  forth  in  the  said  bill, 
according  to  the  force  and  effect  of  an  Act  of  Assembly  passed  the 
*3611  "^  ^  °^  February,  A.  D.  1836,  entitled,  *"  An  act  rela- 
'  tive  to  part  of  the  estate  of  Elizabeth  Powel,"  and  should 
invest  the  same  according  to  the  provisions  thereof,  to  be  approved 
by  the  court.  And  the  said  court  made  the  order  as  prayed,  and  in 
the  foregoing  words.  And  afterwards,  viz.,  on  the  26th  day  of 
October,  A.  D.  1836,  the  said  Hartman  Kuhn  and  Robert  Hare 
having  this  authority  to  receive  the  said  sum  of  money,  the  said 
Court  of  Quarter  Sessions  made  an  order  that  the  treasurer  of  the 
County  of  Philadelphia  should  pay  to  them  as  trustees  of  the  said 
estate  the  said  sum  of  $1822.22. 

That  the  County  of  Philadelphia  then  being  and  having  for  some 
time  been  unable  to  pay  and  satisfy  the  damages  awarded  as  afore- 
said, the  county  board  did,  sometime  in  the  year  1836,  authorize 
and  direct  the  commissioners  of  the  said  county  to  borrow  a  large 
sum  of  money,  on  the  credit  of  the  county,  at  five  per  cent,  per 
annum,  and  to  issue  therefor  certificates  of  debt,  not  redeemable 
before  the  year  ;  and  part  thereof  was  directed  to  be  appro- 

priated by  the  said  commissioners  to  payment  of  damages  for  streets 
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opened,  &c.,  and  among  them  Lombard  street  as  aforesaid  ;  and  the 
said  trustees,  considering  it  to  be  most  advisable  for  the  estate,  did 
subscribe  thereto  the  whole  amount  of  damages  awarded  to  them,  to 
wit,  the  sum  of  §6097,  which  included  the  said  sum  of  $1822.22, 
and  did  agree  with  the  complainant,  who  was  represented  by  her 
said  son  and  agent,  Allen  Cuthbert,  that  in  consideration  of  their 
subscribing  the  whole  sum  of  §1822.22  and  receiving  it  in  extin- 
guishment of  the  said  ground-rent,  the  said  complainant  would  con- 
vey to  them  as  trustees,  for  the  uses  and  purposes  of  the  trust,  one 
or  two  sufficient,  good  and  irredeemable  ground-rents  of  the  yearly 
value  of  §106.61,  and  receive,  therefor,  the  said  subscription  to 
the  said  county  stock  for  §1822.22  ;  and  that  the  said  complainant 
failed  to  perform  her  said  agreement,  having  been  advised,  as  the 
defendants  are  informed  by  the  bill  that  the  trustees  aforesaid  can- 
not extinguish  or  release  the  said  ground-rent. 

The  answer  further  set  forth  that  the  defendants  were  advised 
and  humbly  insisted  that  neither  the  said  Hartman  Kuhn  and 
Robert  Hare,  trustees  as  aforesaid,  nor  the  said  John  Hare  Powel, 
have  any  right,  title  or  authority  to  extinguish  or  release  the  whole 
or  any  part  of  the  said  ground-rent,  payable  by  the  said  complain- 
ant, and  that  the  complainant  is  not  entitled  to  claim  an  appor- 
tionment of  the  said  rent,  but  that  the  whole  is  chargeable  on 
the  remainder  of  the  said  lot  or  parcel  of  ground ;  and  that  the 
said  trustees  ought  to  be  reinstated  in,  and  have  full  possession 
of  the  whole  of  the  said  ground-rent,  and  that  the  complainant 
should  take  and  receive  the  said  sum  of  §1822.22,  subscribed 
in  county  stock  as  aforesaid  in  the  full  value  of  the  said  ground- 
rent. 

*The  case  came  on  for  hearing  on  a  former  day  on  the  r*qf».? 
bill  and  answer ;  when  an  objection  having  been  taken  that   *• 
the  tenants  of  that  part  of  the  part  which  lies  westward  of  Little 
Water  street,  ought  to  have  been  made  parties,  the  court  gave  leave 
to  amend  by  adding  the  necessary  parties. 

The  case  accordingly  stood  over  for  the  purpose  ;  and  on  a  sub- 
sequent day  on  the  petition  of  the  persons  holding  that  part  of  the 
lot  which  lies  between  Front  and  Little  Water  street,  they  were 
admitted  as  parties,  and  the  bill  was  amended  accordingly. 

The  case  came  on  again  to  be  heard  on  the  amended  bill  and 
answer. 

Mr.  T.  I.  Wharton,  for  the  complainants. 

The  first  question  in  this  case  is,  whether  the  ground-rent  was 
not  apportioned  by  the  opening  of  Lombard  street,  and  the  con- 
sequent taking  a  part  of  the  ground  for  public  use.  It  is  certain 
that  there  is  no  power  in  the  defendants,  or  any  of  them,  to  ex- 
tinguish or  release  the  whole  ground-rent.  Bv  the  will  of  Mrs. 
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Powel,  this  property  with  other  real  estate,  is  devised  to  Mr. 
Powel  for  life,  with  remainder  to  trustees  to  preserve  contingent 
remainders,  in  strict  settlement,  without  any  power  to  convey  or 
release.  The  Act  of  Assembly  referred  to  in  the  answer  does  not 
apply  to  this  case.  It  merely  authorizes  the  trustees  to  sell  cer- 
tain vacant  lots  of  ground  on  redeemable  ground-rents.  The  con- 
sequence is  that  either  the  whole  of  this  ground-rent  has  been 
thrown  upon  the  remaining  part  of  the  original  lot,  or  it  has  been 
apportioned  by  operation  of  law.  Now,  the  principle  of  the  deter- 
mination of  Ingersoll  v.  Sergeant,  1  Whart.  337,  where  it  was 
decided  that  ground-rents  in  Pennsylvania  were  not  governed  by 
the  strict  rules  which  prevail  in  respect  to  rents  chargeoin^KngTand, 
seems  to  govern  this  case.  In  reason  it  would  seem  toHBevery 
plain,  that  when  a  part  of  the  land  out  of  which  a  rent  issues,  and 
from  which  the  tenant  derives  his  means  of  paying  it,  is  taken 
away  without  any  fault  on  his  part,  he  ought  to  be  relieved  pro 
tanto.  And  the  authorities  support  this  view.  It  seems  that  rents- 
service  were  apportion  able  at  common  law,  and  before  the  statute 
of  quia  einptores7~2  Inst.  502.  In  2  Co.  Litt.  (b)  it  is  said,  that 
if  land  be  granted  with  a  reservation  of  rent,  and  part  of  the  land  be 
evicted  by  an  elder  title,  the  rent  shall  be  apportioned.  In  1  Roll. 
Abr.,  p.  263  c.,  tit.  Appointment,  there  are  several  cases  showing 
that  rent  shall  be  apDortioned  when  part  of  the  land  is  taken  by 
act  of  God  or  act  of  the"~Iaw ;  pi.  2,  4,  5,  and  Id.  p.  239.  Gilbert 
on  Rent,  p.  186 ;  6  Bac.  Abr.  49.  In  the  case  of  the  Bank  of 
Pennsylvania  v.  Wise,  3  Watts  404,  Judge  Kennedy  says  that  the 
exigencies  and  interests  of  society  have  broken  in  upon  the  old  rule 
*ogo-i  in  respect  to  entire  contracts,  and  caused  it  to  *yield  to  the 
-"  accommodation  oF  mankind,  in  apportioning  rent  wherever 
there  has  been  either  by  act  of  law,  or  by  act  of  the  party,  a  divi- 
sion made  of  the  land  out  of  which  the^  rent  issues,  or  of  the  rever- 
sion to  which  it  is  incident.  These  authorities  apply  to  proceedings 
in  rein,  in  respect  of  the  liability  of  the  land  to  rent.  Even  in  case 
of  proceedings  upon  the  personal  covenant  of  the  tenant,  there  are 
authorities  to  show  that  the  landlord  will  be  restrained  in  equity, 
when  buildings  upon  the  demised  land  have  been  destroyed,  and  he 
has  received  the  insurance  money.  Brown  v.  Qiiilter,  Ambler 
619.  In  Hare  v.  Groves,  3  Anstr.  687,  it  is  true,  that  the  tenant 
was  held  liable  in  covenant,  but  there  was  no  insurance.  Here  the 
landlord  may  receive  an  equivalent  for  the  loss,  in  the_damages 
a\v;mK'  1  by  the  Quarter  Sessions.  There  are  many  cases  irf  which 
equTfy  interferes  and  apportions,  where  relief  cannot  be  had  at  law  ; 
as  in  Newton  v.  Rowse,  1  Vern.  460,  and  other  cases  cited  and 
approved  by  Judge  Story,  in  his  Commentaries  on  Equity,  vol.  1, 
p.  456,  §  478,  (fee.,  where  he  shows  the  advantage  of  the  proceed- 
ings in  chancery.  To  throw  the  whole  rent  upon  the  remaining 
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part  of  the  lot  in  this  case,  would  be  unjust  towards  the  present 
tenants,  who  became  purchasers  on  the  footing  of  the  rent  bearing 
a  certain  proportion  to  the  extent  of  the  ground  held  by  them.  The 
power  of  the  court  to  decree  an  apportionment  is  clear;  but  the 
actual  apportionment  it  appears  from  the  authorities  must  be  made 
by  a  jury.  Rolle's  Abr.  237  ;  6  Bac.  Abr.  50. 

Mr.  Hare,  for  the  respondents. 

The  foundation  of  this  bill,  and  of  the  argument  in  support  of 
it,  is  an  imaginary  equity  in  the  complainants,  to  hold  their  land 
discharged  of  an  incumbrance,  of  which,  by  its  nature,  the  entirety 
attaches  upon  every  part  of  the  ground,  because  the  public  author- 
ity has,  by  due  course  of  law,  abstracted  a  portion  of  it  for  public 
use,  paying  a  just  compensation  therefor,  and  leaving  nearly  five 
times  as  much  as  is  necessary  to  realize  the  remedies  of  the  defend- 
ant, the  ground  landlord. 

The  facts,  as  they  appear  in  the  bill  and  answer,  are,  that  a  por- 
tion, about  one-half,  or  less,  of  the  lot  out  of  which  the  rent  issues, 
has  been  taken  for  a  street ;  that  compensation  to  the  amount  of 
$8000,  has  been  awarded  to  the  complainant,  Cuthbert,  for  the 
part  taken.  The  part  remaining  being  more  than  one-half,  and  of 
course  worth  about  $8000,  is  here  to  pay  nearly  five  times  more 
than  enough  to  secure  the  rent ;  and  the  prayer  of  the  bill  is,  that 
the  court  will  compel  the  defendant  to  abandon  that  security  for 
one-half  of  the  rent,  and  accept  the  county  stock,  or  money  at  most; 
in^paynrerrtrthereof.  The  rent  has  been  assessed  at  par,  but  being 
irredeemable,  is,  of  course  worth  more.  So  that  the  effect  of  a 
decree  will  be,  to  make  *the  defendants  sell  their  rent,  or  r*qfi  • 
part  of  it,  for  less  than  the  fair  value. 

The  argument  for  the  complainants  is  not  founded  upon  a  hard- 
ship suffered  by  them  as  a  consequence  of  an  act,  done  in  invitos, 
but  upon  the  simple  fact  that  a  part  of  the  land  has  been  abstracted 
by  the  act  of  the  law.  The  nature  of  the  rent,  or  the  contract  out 
of  which  the  rent  arose,  must  be  regarded  ;  and  as  it  is  an  incident 
of  it,  that  the  whole  of  the  rent  attaches  upon  every  part  of  .the 
land,  the  court  is  now  asked  to  give  to  this  particular  species  of  con- 
tract a  new  character ;  that  is  to  relieve  against  its  known  and  anti- 
cipated consequences,  occurring  without  hardship  to  the  complain- 
ants, or  advantage  to  the  defendants. 

A  Court  of  Equity  does,  it  is  true,  exercise  a  power  of  appor- 
tionment, as  it  exercises  any  other  power  of  relief  against  hardship 
or  mistake,  &c.,  but  it  never  assumes  to  make  itself  the  moderator 
rei,  or  to  convert  one  contract  into  another,  or  to  change  securities 
upon  speculative  wrong ;  and  it  certainly  never  interferes  against 
an  innocent  party,  when  the  wrong  complained  of,  does  not  proceed 
from  the  defendant,  or  where  it  is  appreciable  in  money,  and  still 
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less  where  the  wrong,  such  as  it  is,  is  imposed  by  the  law,  and  the 
law  itself  gives  compensation.  The  complainant  is  to  receive  the 
whole  value  of  the  rent,  and  has  one  half  of  the  lot  to  pay  the  rent, 
so  that  he  is  clearly  no  loser.  Those  cases  in  which  equity  relieves, 
are  of  hardship  or  accident  or  eviction,  or  death,  in  which  cases  it 
apportions  the  rent. 

If  the  whole  lot  had  been  taken,  the  owner  of  the  rent  would 
have  an  equity  to  come  upon  the  fund  awarded  for  the  land.  But 
upon  what  ground  could  he  claim  the  money,  where  enough  was 
left  to  satisfy  his  security,  and  the  owner  of  the  rent  preferred 
to  take  the  money:  yet  his  reason  would  be  the  same,  a  bare 
abstraction  of  the  land. 

The  act  of  the  law  should  work  wrong  to  no  man.  Here  it  is 
made  to  -work  to  the  advantage  of  the  complainants,  for  it  pays 
the  full  value  of  land  and  rent  to  them,  and  improves  the  remain- 
der ;  and  it  works  to  the  injury  of  the  defendant  in  compelling 
him  to  change  and  diminish  his  sureties.  The  equity  of  the  bill 
is  as  vague  as  would  be  that  of  the  defendants  to  an  increased  rent 
because  of  the  increase  of  the  value  of  the  land  by  the  act  of  the 
law. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — This  is,  in  one  respect,  a  more  obvious  case  of 
apportionment  than  was  Ingersoll  v.  Sergeant.  There  the  act 
of  apportionment  was  done  without  the  concurrence  of  the  tenant ; 
and  had  the  statute  of  quia  emptores  been  in  force  here,  as  it  was 
strangely  enough  supposed  to  be  till  after  the  second  argument,  I 
am  unable  to  see  how  the  necessary  consequences  of  releasing,  by 

*3651  *act  °^  ^e  Partv'  Parcel  °f  an  estate  burthened  with  a 
J  rent-charge,  could  have  been  avoided.  In  England  a  rent 
reserved  with  a  clause  of  distress  in  a  conveyance  in  fee — in  a  word 
a  feefarm  rent — is  turned  into  a  rent-charge  by  force  of  that  stat- 
ute which,  abolishing  intermediate  tenure  while  the  reservation 
severs  the  rent  from  the  indispensable  incident  fealty,  throws  the 
landlord's  right  exclusively  on  the  clause  of  distress,  as  in  the  case 
of  a  rent  granted  and  charged  by  such  a  clause  on  the  grantor's 
land  which  is  a  rent-charge  proper.  But  though  an  extinction  of 
the  common -law  right  of  distress  reduces  rent-service  to  rent-charge 
a  clause  of  distress  added  to  it  is  inoperative  and  productive  of  no 
such  consequence,  because,  being  against  common  right,  it  is  less 
favored  and  accounted  less  worthy.  (Vide,  note  to  Bradbury  v. 
Wright,  Doug.  605.)  There  was  in  that  case,  therefore,  a  rent-ser- 
vice and  not  a  rent-charge ;  a  conviction  of  which  brought  me  to 
concur  in  the  judgment.  I  take  it  a  rent-charge  can  be  created  in 
Pennsylvania  only  by  granting  an  annual  sum  out  of  land  charged 
with  a  clause  of  distress ;  which  is  the  rent-charge  of  the  common 
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law.  In  the  case  at  bar  not  only  is  the  rent  feefarm,  but  the  sus- 
pension of  a  part  of  it  has  been  induced  by  an  act  of  the  law.  The 
bill  charges  that  a  part  of  the  premises  has  been  taken  for  public 
use,  by  the  opening  of  a  street,  pursuant  to  an  order  of  the  Quarter 
Sessions,  and  that  compensation  for  it  has  been  awarded  respect- 
ively to  the  landlord  and  the  tenant ;  but  as  it  is  conceded  that  the 
residue  of  the  ground  would  be  sufficient  for  the  entire  rent,  a  doubt 
has  been  suggested  whether  the  tenant  ought  not  to  take  the  land- 
lord's compensation  and  suffer  him  to  distrain  for  the  whole.  More 
than  a  doubt  of  it  was  certainly  entertained  in  Jew  v.  Thirkwell, 
Ca.  in  Ch.  31,  where  the  chancellor  refused  to  apportion,  because 
the  land  was  still  worth  more  than  the  rent,  notwithstanding  a 
recovery  of  common  in  it,  which  was  the  foundation  of  the  bill ; 
yet  on  principles  of  general  equity  there  is  no  apparent  reason  why 
a  common  loss  should  be  borne  by  the  tenant  alone.  Even  the 
common  law,  which  for  parj^  eviction  suspends  a  proportionate  part 
of  the  rent  without  regard  to  the  capacity  of  the  residue  to  bear  the 
whole,  deals  with  the  subject  more  equitably  by  proportioning  the 
rent  to  the  e  j  oyment  which  is  the  consideration  of  it.  That  case, 
however,  seems  to  be  distinguishable  from  the  present.  There,  as 
profits  still  continued  to  be  drawn  from  every  part  of  the  land,  the 
rent  might  continue  to  issue  from  every  part  of  it ;  but  might  it,  in 
contemplation  of  equity,  do  so  here?  As  we  determined  in  War- 
ner v.  Caulk,  ante  193,  and  as  all  the  old  books  have  it,  rent  is  an 
incident  of  the  enjoyment ;  but  Uiere  can  be  no  private  enjoyment 
of  ground  taken  for  a  public  street,  though  the  right  to  the  soil  be 
not  divested,  and  the  occupancy  of  the  public  might  therefore  be 
considered  an  equitable  disseisin.  Still  the  difference  betwixt  it 
and  a  recovery  of  common  is  only  in  the  degree ;  and  I  am  unable 
to  *discover  a  ground  on  which  Jew  v.  Thirkwell  could  be  r*qp/> 
sustained.  In  proportion  as  the  enjoyment  fe  curtailed  "- 
without  the  tenant's  default,  so  is  the  rent  to  5e;  and  as  by  the 
contract,  which  could  be  remodelled  only  by  common  consent,  every 
part  of  the  rent  is  to  issue  out  of  every  part  of  the  ground,  the 
landlord  could  not  concentrate  the  whole  of  it  in  a  particular  part ; 
and  how  can  we  treat  the  subject  as  if  he  might  ?  It  may  be  said 
that  as  the  tenant  would  get  the  whole  compensation,  it  would  be 
more  equitable  to  charge  the  residue  of  the  enjoyment  with  the 
entire  rent  than  it  was  in  Jew  v.  Thirkwell,  where  he  bore  the  loss 
and  got  nothing.  By  the  contract,  however,  the  consideration  of 
the  renHs  not  to  be  money,  but  land,  for  which  the  tenant  is  not 
bouncTfo  accept  an  equivalent.  Besides,  on  what  principle  he  could 
be  compelled  to  receive  compensation  awarded  to  another,  and  that 
too  as  a  consideration  for  granting  a  new  estate  of  the  same  nature. 
I  cannot  imagine.  All  the  authorities  from  the  46  Ed.  3,  32,  to 
the  most  modern,  agree  that  a  rent  extinguished  in  part  of  the  land. 
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can  be  thrown  entire  on  the  residue  only  by  what  is  in  substance 
a  fresh  grant ;  and  we  cannot  treat  the  complainant  as  if  it  might 
be  exacted. 

That  the  present  is  a  case  for  relief  here  is  irrefragable.  Equit- 
able jurisdiction  of  apportionment  springs  from  defectiveness,  or 
want  of  a  remedy  at  law  ;  and  I  take  it  the  case  at  bar  is  in  the 
latter  category.  An  easement  gained  by  the  public  leaves  the  legal 
seisin  undisturbed ;  consequently  when  there  is  a  court  of  chancery, 
apportionment  for  it  cannot  be  made  in  replevin,  unless,  perhaps, 
where  the  demise  is  by  parol.  Failure  of  consideration  under  a 
reservation  by  deed,  was  relieved  agaiBBf'tJy  "a"  common-lanTcourt, 
in~^airmlSPTTrriuck,  5  Watts  516,  and  Warner  v.  Caulk,  only 
because  there  was '  no  separate  forum  of  equitable  administration 
from  which  relief  might  be  had.  Even  in  Jew  v.  Thirkwell,  it 
would  have  been  given  in  equity  for  want  of  eviction  to  make  a 
case  at  law,  had  not  the  chancellor  believed  it  to  be  unattainable 
anywhere.  That  case,  sp  far  as  regards  jurisdiction — and  that  was 
not  contested — is  in  principle  the  present ;  for  the  title  to  land 
over  which  there  is  a  highway  remains  in  the  original  owner  as 
strictly  as  it  does  when  a  right  of  common  in  it  has  been  recovered; 
and  if  there  be  no  eviction  to  work  a  suspension  at  law,  it  is  cer- 
tain that,  as  there  is  no  equitable  plea  to  an  avowry,  the  tenant 
cannot  have  remedy  for  an  equitable  eviction  by  replevin.  But  an 
action  at  law,  were  it  maintainable,  would  be  fraught  with  those 
difficulties  from  multiplicity  of  interests,  which  first  gave  equitable 
jurisdiction  in  contribution.;  and  these  can  be  avoided  only  by 
calling  in  all  the  parties  and  making  apportionment  in  a  single 
suit  so  as  to  bind  them  all.  But  the  proportions  are  to  be  settled 
by  a  jury. 

*3671       *The  following  decree  was  made. 

February  17th  1838.  This  cause  having  been  heard  on 
the  bill  and  answer,  it  is  ordered  and  decreed,  that  the  complainants 
are  entitled  to  have  an  apportionment  made  of  the  ground-rent 
mentioned  in  the  said  bill,  according  to  the  prayer  of  the  said  bill, 
and  that  so  much  thereof  ought  to  be  extinguished  as  shall  be  in 
just  proportion  to  that  part  of  the  lot  of  ground  therein  mentioned 
which  is  taken  for  public  use  by  the  opening  of  Lombard  street; 
and  it  is  ordered  that  the  parties  do  proceed  to  a  trial  at  law  at  the 
next  Nisi  Prius  to  be  held  for  the  City  and  County  of  Philadelphia, 
upon  the  following  issue,  viz.  :  How  much  of  the  ground-rent  of 
$106. 66  per  annum,  mentioned  in  the  said  bill  and  answer,  has 
been  discharged  by  the  opening  of  Lombard  street,  and  what  pro- 
portion of  the  same  ought  to  remain  and  be  charged  upon  that  part 
of  the  original  lot  which  will  remain  after  the  opening  of  Lombard 
street.  And  the  complainant  here  is  to  be  plaintiff  at  law,  and  the 
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parties  are  forthwith  to  prepare  the  pleadings,  and  the  cause  is  to 
be  put  on  the  trial  list  of  the  second  period ;  and  it  is  hereby 
referred  to  James  S.  Smith,  Esq.,  as  master,  to  settle  the  said 
issue,  in  case  the  parties  differ  about  the  same.  And  it  is  further 
ordered  that  all  books,  papers  and  writings  in  the  custody  or  power 
of  any  of  the  parties,  relating  to  the  matters  in  question,  that  shall 
be  called  for  by  the  other  party,  be  produced  at  the  trial ;  and  the 
court  reserves  the  consideration  of  costs  and  of  all  further  directions 
until  after  the  said  trial  shall  be  had,  &c. 

Cited  by  Counsel,  9  Watts  153  ;  7  Barr  193.     ||1  Outerbridge  254.  || 
Cited  by  the  Court,  10  Harris  150. 

Explained,  6  C.  371 ;  2  Grant  245.     ||  Dyer  v.  Wightman,  16  Smith  429.  || 
See  also,  4  Whart.  90. 
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Mackinley  against  McGregor. 
Mackinley  against  Hewitt, 


IN    ERROR. 


1.  If  husband  and  wife  live  together,  any  business  in  which  she  may  be 
engaged  is  presumed,  unless  the  contrary  be  shown,  to  be  conducted  by  her 
with  his  knowledge,  and  as  his  agent.  If  he  know  that  she  is  conducting 
business  in  his,  or  her  own  name,  and  do  not  prohibit  or  prevent  her,  or 
make  known  his  dissent,  or  disapprobation,  he  is  liable  on  such  contracts  as 
she  may  make,  and  is  liable,  civilly,  for  such  frauds  or  other  torts  as  she 
may  commit  in  the  course  of  such  business.  If  the  wife  buys  goods  without 
her  husband's  knowledge,  and  he  afterwards  learns  that  she  has  purchased 
them,  if  he  permit  her  to  use  them,  or  to  retain  possession  of  them,  he  is 
liable  for  the  price.  In  such  a  case,  the  possession  of  the  wife  is  the  possession 
of  the  husband.  If  when  applied  to  for  payment,  he  disavow  all  participation 
in  her  business,  and  deny  that  the  purchase  was  made  on  his  behalf,  the 
seller  may  elect  to  treat  such  disclaimer  as  a  disafErmance  and  rescission  of 
the  contract,  and  may  retake  the  goods,  or,  if  they  be  withheld  from  him, 
may  bring  trover  or  replevin  for  them.  If  either  the  husband  or  the  wife 
procure  the  delivery  of  goods  under  the  fictitious  pretext  of  a  purchase  upon 
credit,  without  intending  that  the  seller  should  be  paid  for  them,  this  is  such 
a  fraud  as  would  vitiate  the  sale,  and  prevent  the  property  from  being  changed 
by  the  pretended  purchase.  In  order  to  Drove  such  a  fraud,  it  is  not  abso- 
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lately  necessary  to  prove  a  false  pretence,  or  other  direct  artifice,  in  respect 
to  the  individual  purchase  sought  to  be  avoided.  It  may  be  shown, that  the 

transaction  immediately  in  issue  was  one  of  a  series  of  acts,  which, 
*3701  *taken  together,  evince  the  existence  of  a  preconceived  design  to 

obtain  possession  without  paying  for  them,  of  a  quantity  of  goods 
of  which  those  in  question  are  a  part.  Thus  it  may  be  shown,  that  the 
quantity  of  goods  purchased  on  credit,  from  many  persons  was  inordinately 
large,  in  proportion  to  the  regular  purposes  of  the  apparent  business  of  the 
party  obtaining  them ;  that  they  were  not  kept  or  dealt  with  in  a  place  or  in 
a  manner  to  indicate  that  they  had  been  fairly  acquired,  for  the  purposes 
of  regular  business  ;  that  forced  sales  were  made,  at  an  undervalue,  of  goods 
bought  shortly  before  on  credit ;  that  the  subsequent  conversations  and 
deportment  of  the  party  were  indicative  of  a  design  to  evade  payment,  and  to 
make  unjust  appropriations  of  the  property.  The  eflfect  of  such  evidence  is 
for  the  jury.  It  seems,  however,  that  this  doctrine  ought  not  to  be  extended 
so  far  as  to  enable  the  original  vendor,  who  has  been  imposed  upon,  to  follow 
goods  into  the  hands  of  purchasers  who  have  become  interested  in  them  bona 
tide,  in  the  regular  course  of  business. 

2.  If  the  vendor,  after  full  knowledge  of  all  material  facts,  has  affirmed 
the  sale,  he  cannot  afterwards  elect  to  disaffirm,  and  treat  it  as  a  nullity. 
But  the  vendor  is  not  estopped  from  disaffirming  the  contract  on  the  ground 
of  fraud,  by  any  acts  of  amrmance  taking  place  before  discovering  the  fraud, 
or  its  full  extent  and  character.     Nor  is  it  an  estoppel  to  have  brought 
actions  on  other  contracts  of  a  similar  character.     But  the  delay  to  disaffirm 
the  contract,  or  acts  inconsistent  with  its  disaffirmance,  are  circumstances 

Iiroper  for  the  consideration  of  a  jury,  who  will  decide  whether  the  vendor 
las  affirmed  it  with  proper  knowledge  of  the  facts  relied  on  for  its  disaffirm- 
ance. 

3.  In  replevin   the  plea  of  non  cepit  admits  the  property  to   be  in    the 
plaintiff,  and  puts  in  issue  only  the  taking  and  detention.     Although  the 
taking  were  rightful,  or  excusable,  the  plaintiff  will  recover  if  the  detention 
by  the  defendant   were  wrongful ;    and,  generally  speaking,  the   property 
being  admitted  by  the  plea  to  be  in  the  plaintiff,  any  detention  will  be  wrong- 
ful.    As  to  goods  delivered  to  the  plaintiff  in  replevin,  and  remaining  with 
him,  he  can  only  recover  damages  for  the  caption  and  detention.     But  as  to 
goods  eloigned  he  may,  in  addition  thereto,  recover  their  value  in  damages. 

4.  If  different  persons,  either  before  or  after  suits  brought,  agree  to  divide 
among  themselves  the  amounts,  if  any,  that  may  be  recovered,  each  of  them 
is  liable  to  the  defendants  for  costs.     They  cannot,  therefore,  be  made  wit- 
nesses for  one  another,  by  exchanging  mutual  releases.     The  costs  of  suit 
must  be  paid  before  any  of  them  can  be  examined. 

5.  If  a  party  before  he  has  opened  his  case,  endeavor  to  introduce  it  to  the 
jury  by  cross-examining   the  witnesses  of  the  opposite   party,  the  judge 
before  whom   the  cause  is   tried,  may  arrest  such  cross-examination,  and 
prevent  the  questions  from  being  put  m  that  stage  of  the  cause. 

6.  A  witness  produced  to  show,  that  certain  goods  which  he  sold  to  the 
defendant  on  credit,  in  New  York,  were  sent  by  defendant  to  auction  in 
Philadelphia,  and  sold  for  cash,  cannot  be  asked,  for  the  purpose  of  identify- 
ing the  goods  sold  at  auction  with  the  goods  sold  by  the  witness  to  the  defend- 
ant, whether  tickets,  resembling  those  which  were  on  the  goods  when  sold 
to  the  defendant,  were  not  sent  to  the  witness  in  a  letter  written  to  him  by  a 
correspondent  in  Philadelphia.     It  must  be  shown  by  the  writer  of  the  letter, 
or  by  some  other  competent  means,  that  those  tickets  had  been  attached  to 
the  goods  sold  at  auction. 

7.  Against  a  party  demurring  to  evidence,  every  fact  is  taken  pro  confesso 
which  the  jury  might,  with  the  least  degree  of  propriety,  have  inferred  from 
the  evidence. 
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THESE  two  cases  were  writs  of  error  to  the  District  Court  for  the 
City  and  County  of  Philadelphia.  In  the  first  of  them  Edward 
Mackinley,  plaintiff  in  error,  was  defendant  below,  and  Robert 
McGregor,  defendant  in  error,  plaintiff  below. 

It  was  an  action  of  replevin.  The  sheriff's  return  was 
"eloigned."  The  defendant  pleaded,  1,  non  cepit ;  2,  property  in 
Mary  Mackinley.  The  plaintiff  on  the  plea  of  non  cepit  joined 
issue,  and  the  other  plea  replied,  that  the  said  Mary  Mackinley  was 
at  the  time  of  the  *taking  and  detention,  and  is  now,  the  r^on-i 
wife  of  the  defendant.  To  this  replication  the  defendant  *- 
demurred,  but  afterwards  withdrew  his  plea  of  property  in  Mary 
Mackinley.  On  the  remaining  issue  of  non  cepit  the  cause  came  on 
for  trial  before  Jones,  J.,  on  the  10th  of  October,  1836.  After  the 
closing  of  the  evidence,  it  was  submitted  to  the  jury  by  consent  of 
parties,  without  any  charge  from  the  court.  The  jury  found  a 
verdict  for  the  plaintiff  below.  In  the  course  of  the  trial  a  number 
of  exceptions  were  taken  by  the  counsel  of  the  defendant  below,  to 
the  admission  and  rejection  of  evidence.  Upon  these  exceptions 
the  subjoined  assignments  of  error  were  made.  As  these  points 
of  evidence  cover  the  whole  merits  of  the  cause,  it  is  necessary  to 
make  a  statement  of  the  facts  upon  which  they  arose. 

The  defendant  in  the  summer  of  1834,  married  Mary  Snyder,  a 
widow,  who  had  been  for  some  years  engaged  in  the  corset  making  and 
retail  haberdashery  business.  After  the  marriage  the  same  busi- 
ness was  still  conducted  in  her  new  name  of  Mary  Mackinley.  The 
defendant  and  his  wife  lived  together  in  a  boarding  house,  kept 
under  the  same  roof  in  which  the  above-mentioned  business  was 
conducted  in  her  name.  He  himself  conducted  a  different  business 
in  an  adjoining  house,  from  the  back  part  of  which  there  was  a 
private  communication  into  the  house  in  which  they  boarded,  and 
in  which  her  business  was  conducted.  The  whole  amount  of  the 
cost  of  the  stock  necessary  for  the  business  in  which  she  was  ap- 
parently engaged,  was  from  $10,000  to  $20,000;  and  it  could  all 
have  been  contained  in  the  apartments  in  which  the  business  was 
conducted,  and  which  were  well  adapted  for  containing  it. 

Shortly  after  the  marriage  the  wife  began  increasing  to  a  very 
great  extent  the  amount  of  her  purchases  of  goods,  upon  credit,  from 
different  persons,  and  continued  to  do  so  for  about  a  year.  Her 
credit  was  exceedingly  good,  and  persons  in  trade  sold  to  her  very 
freely :  there  was  nothing  in  the  manner  in  which  her  purchases 
separately  were  made,  calculated  to  excite  doubt  or  distrust  of  her. 
They  were  apparently  purchases  of  goods  intended  for  use  in  the 
business  in  which  she  was  engaged.  The  aspect  of  her  business  re- 
mained externally  the  same  as  before.  The  credits,  and  the  prices 
at  which  she  bought  were  such  as  were  usual  in  the  market.  All 
the  entries  and  bills  of  sales  were  made  by  the  sellers  in  her  name 
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alone,  without  any  mention  of  her  husband ;  and  in  some  instances 
promissory  notes  signed  by  her  alone  were  taken  for  the  price. 

The  goods  which  she  thus  accumulated  after  her  marriage  be- 
coming too  numerous  and  bulky  for  the  apartments  in  which  the 
business  was  conducted,  were  removed  into  a  wood  cellar  underneath 
them.  The  cellar  was  rough  and  damp ;  and  many  valuable  articles 
were  the  worse  for  being  kept  there.  As  the  quantity  there 
Increased,  and  the  ventilation  was  consequently  diminished, 
*372T  *tne  dampness  became  very  great,  and  caused  still  further 
J  injury  to  the  goods.  The  cellar  becoming  too  full  of  goods, 
a  back  building  was  hired,  into  which  from  $40,000  to  350,000 
worth  of  goods  were  conveyed,  while  a  portion  were  allowed  to 
remain  in  the  cellar.  The  goods  in  the  back  building  were  piled 
there  in  great  confusion,  in  a  manner  ill  calculated  for  their  proper 
preservation,  and  for  the  purposes  of  the  business  which  she  was 
apparently  engaged  in  conducting.  Between  the  back  building,  the 
cellar,  and  the  original  apartments,  the  quantity  of  merchandise 
which  had  been  thus  accumulated  was  very  .great.  The  quantity 
still  remaining  undisposed  of  was  in  the  autumn  of  1835,  not  less 
than  (at  cost)  $78,000 ;  and  the  amount  of  engagements  in  her 
name  then  outstanding  and  unpaid,  exceeded  $90,000  ;  all  of  which 
had  been  contracted  within  the  space  of  one  year,  from  August, 
1834,  to  August,  1835. 

It  appeared  that  the  defendant  was  aware  of  the  general  charac- 
ter, if  not  of  the  details  of  his  wife's  transactions ;  that  he  had 
never  interfered  to  prohibit  or  prevent  them ;  but  on  the  contrary, 
had  negatively,  if  not  positively,  countenanced  them. 

In  the  early  part  of  the  autumn  of  1835,  the  debts  of  the  business 
conducted  in  the  name  of  Mary  Mackinley  were  suffered  to  remain 
unpaid.  She  and  the  defendant  were  applied  to  by  several  of  the 
creditors,  to  whom  he  disclaimed  all  liability  for  her  engagements  ; 
while  she  denied  all  liability  for  them,  on  the  ground  that  she  was 
a  married  woman.  Negotiation  was  afterwards  opened  for  the 
assignment  or  surrender  of  the  property  on  hand,  to  or  for  the 
benefit  of  the  creditors,  but  it  resulted  in  nothing. 

Some  of  the  creditors  brought  suits  on  promissory  notes,  and 
actions  for  goods  sold  and  delivered  against  the  defendant ; 
others  against  his  wife;  some  sued  them  both  as  co-defendants 
in  the  same  action,  In  some  of  these  various  cases,  from  what 
took  place  at  the  hearings,  on  questions  of  bail,  and  from  the 
contents  of  affidavits  of  defence,  filed  under  the  provisions  of  the 
act  of  1835,  establishing  the  District  Court  for  the  City  and  County 
of  Philadelphia,  it  became  manifest  that  the  defendant  disclaimed 
all  participation  in  his  wife's  business,  and  nil  liability  upon  the 
contracts  which  had  been  make  in  her  name.  About  this  period 
information  was  commvnicated  to  the  creditors  that  there  was  a  large 
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quantity  of  goods  concealed  in  the  above-mentioned  back  building. 
Having  gained  access  to  this  building,  and  ascertained  what  goods 
were  there,  most  of  the  sellers  who  had  not  previously  instituted 
actions  for  the  price  of  the  goods,  brought  actions  of  replevin  on 
the  ground  of  a  disaffirmance  of  the  sales.  The  present  was  one 
of  these  actions.  The  plaintiff  sought  to  avoid  the  sales  for  three 
reasons,  viz.,  1st.  That  the  defendant  had  disclaimed  the  existence 
of  any  contract,  for  the  purchase  of  the  goods,  and  thereby  dis- 
claimed the  only  ground  on  which  the  property  could  have  vested 
in  himself;  his  wife,  a  married  woman,  *being  incapable  of  r*qyo 
acquiring  property  otherwise  than  for  him.  2d.  That  the  *• 
plea  of  non  cepit,  the  only  one  in  the  cause,  was  in  itself  a  dis- 
claimer of  property  by  the  defendant,  and  an  admission  on  the 
record  that  the  property  of  the  goods  was  in  the  plaintiff.  3d.  That 
there  had  been  fraud  on  the  part  of  the  defendant's  wife  in  obtain- 
ing possession  of  the  goods  under  the  fiction  of  a  purchase  as  her 
husband's  agent  for  the  purposes  of  the  business  which  she  was 
apparently  conducting  with  his  sanction,  her  transactions  having 
been  in  reality  an  accumulation  of  goods  for  some  secret  but 
different  purpose,  without  any  intention  whatever  of  paying  for 
them. 

It  was  proved  that  Mrs.  Mackinley  was,  before  her  present  mar- 
riage, the  owner  of  property,  real  and  personal,  all  of  which  had 
been  settled  before  the  marriage,  in  trust,  for  her  separate  use. 
Part  of  the  real  estate  was  incumbered  with  mortgages  and  me- 
chanics' liens.  Some  of  the  liens  were  paid  off  with  funds  raised, 
as  was  shown,  upon  the  credit  of  the  business  conducted  in  her 
name.  One  of  the  mortgage  creditors  was  her  father.  On  her 
bond  for  $12,000,  secured  by  the  mortgage  to  him,  judgment  had 
been  entered  under  a  warrant  of  attorney,  before  her  present  mar- 
riage. Just  after  the  issuing  of  some  of  the  above-mentioned 
replevins,  this  judgment  was  revived  by  consent,  with  an  agreement 
that  execution  might  be  issued  forthwith.  To  this  agreement  both 
the  defendant's  wife  and  himself  were  parties.  An  execution  was 
issued  under  it  accordingly,  and  levied,  or  attempted  to  be  levied, 
on  personal  property  in  Mrs.  Mackinley  s  store ;  but  proceedings 
under  it  were  afterwards  stayed  by  the  plaintiff 's  order. 

Evidence  was  also  given,  tending  to  show  that  the  defendant's 
wife,  among  other  transactions,  had  bought  goods  on  credit  at  New 
York  in  February  1835,  which  she  had  in  March  caused  to  be  sold 
at  auction  in  Philadelphia  on  her  behalf,  but  in  another  person's 
name,  for  cash,  at  a  great  sacrifice,  and  that  she  had  afterwards 
repurchased  the  same  articles  in  Philadelphia,  upon  credit,  for  a 
higher  price  than  she  had  originally  bought  them  for  at  New  York, 
and  had  received  the  cash,  and  had  neither  paid  the  original  seller 
in  New  York,  nor  the  person  in  Philadelphia  who  sold  them  to  her 
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the  second  time.  The  discovery  of  this  circumstance  by  the  origi- 
nal seller,  and  what  passed  upon  the  subject  afterwards  between 
him  and  Mrs.  Mackinley,  were  given  in  evidence.  It  was  con- 
tended, on  the  part  of  the  plaintiff,  that  the  course  pursued  by  her, 
as  to  these  goods,  indicated  her  intention  as  to  her  purchases  gene- 
rally ;  and  it  was  urged  as  probable,  that  the  dread  of  similar 
detection  in  other  cases  had  prevented  her  from  making  other  forced 
sales  at  auction  ;  and  that  this  accounted  for  the  circumstance  of  so 
large  a  quantity  of  the  goods  having  remained  so  long  on  hand, 
privately  stored  in  the  cellar  and  back-building.  There  was  also 
*3741  Pro°f>  ^at  to  some  °f  those  from  whom  she  had  made  *dif- 
'  ferent  purchases  of  goods,  she  had  sometimes  represented 
that  she  had  made  up  into  corsets,  or  otherwise  used  in  her  busi- 
ness, all  that  she  had  bought  from  them  on  former  occasions ;  but 
that  the  very  goods  which  she  had  represented  to  have  been  thus 
used  by  her  had  been  found  in  the  original  packages  unopened,  at 
the  time  when  the  replevins  were  executed  several  months  after- 
wards. But  nothing  of  this  sort  was  shown  to  have  taken  place  in 
respect  to  the  particular  purchase  from  the  plaintiff  below.  It  was 
further  proved,  that  when  the  sheriff's  officers  came  to  execute  the 
replevins,  and  while  he  was  on  the  premises,  Mrs.  Mackinley,  and 
persons  in  her  employment,  had  concealed  some  goods,  and  cut  off 
the  private  marks  from  many  others,  in  order  to  prevent  the  sheriff 
from  finding  the  goods  mentioned  in  the  respective  writs.  The 
sheriff  took  under  the  replevins,  and  delivered  to  the  respective 
plaintiffs,  goods  worth  at  cost  $35,340  ;  and  left  her  in  possession 
of  goods  worth,  at  cost,  $42,762,  which  could  not  be  identified  with 
those  described  in  the  writs. 

On  the  14th  of  September  1835,  the  plaintiff,  and  seventy  other 
individuals  and  firms,  including  the  witnesses  named  in  the  first 
assignment  of  error,  subscribed  a  paper  of  the  following  tenor,  viz.  : 

"  The  undersigned  creditors  of  Mary  Mackinley  (late  Snyder), 
do  mutually  agree  to  and  with  each  other,  that  they  will  imme- 
diately take  such  lawful  measures  as  may  be  necessary  to  investi- 
gate the  pecuniary  affairs  and  transactions  of  the  said  Mary  Mac- 
kinley, and  to  discover  and  apply  her  property  to  the  payment  of 
her  just  debts,  without  preference  or  distinction.  And  should  it 
appear,  upon  such  investigation,  that  she  has  been  guilty  of  any 
frauds  or  unfair  practices,  which,  in  the  opinion  of  counsel,  are 
cognizable  by  law,  they  will  institute  such  proceedings  as  may  bring 
her  and  her  accomplices  (if  she  have  any)  to  condign  punishment. 
And  the  undersigned  do  further  mutually  agree  to  contribute  in  the 
ratio  of  their  respective  debts  to  such  expenses  as  may  be  necessary 
to  carry  the  premises  into  effect." 

And  on  or  after  the  8th  of  the  following  month,  the  plaintiff  and 
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forty-two  others,  including  the  same  witnesses,  signed  a  paper  of 
of  the  following  tenor. 

"  At  a  meeting  of  the  creditors  of  Edward  Mackinley,  held  on 
Thursday  afternoon,  the  8th  of  October  1835,  at  the  Indian  Queen 
Hotel,  it  was  resolved  that  it  is  the  sense  of  this  meeting  that  all 
replevins  and  all  other  process  which  have  been  issued,  are  for  the 
common  benefit  of  those  who  have  or  may  sign  the  agreement  of 
the  14th  day  of  September  1835. 

Resolved,  that  all  creditors  who  have  not  refused  to  sign  that 
*agreement  be  invited  to  do  so,  and  participate  in  its  obli-  r+oyc 
gations  and  advantages." 

On  the  production  of  these  witnesses,  their  competency  being 
objected  to,  mutual  releases  were  executed  between  them  and  the 
plaintiff,  but  the  costs  were  not  paid  into  court.  The  witnesses 
were  admitted  by  the  court,  although  objected  to  by  the  counsel 
of  the  defendant  below,  who  excepted  to  the  decision  of  the  court. 
E.  E.  Mitchell,  one  of  the  firm  of  A.  T.  Stewart  &  Co.,  of  New 
York,  being  offered  to  prove  that  a  quantity  of  black  shawls, 
bought  of  them  on  credit  by  the  defendant's  wife,  were  sent  to 
auction  and  sacrificed  for  cash,  and  afterwards  repurchased  by  her 
for  a  higher  price,  proved  the  sale  of  the  shawls,  describing  them 
and  their  prices,  he,  the  plaintiff,  offered  to  prove  that  the  tickets  on 
the  shawls  were  sent  to  the  house  of  the  witness,  who  could  identify 
them.  The  defendant's  counsel  objected  to  such  proof,  but  the 
court  admitted  it.  The  witness  then  testified  that  "  a  ticket  like 
tickets  on  the  shawls  which  she  had  bought  was  returned  to  them 
in  a  letter ;  that  the  ticket  was  such  an  one  as  had  been  on  the 
shawls  sold  at  $11."  He  was  then  asked,  By  whom  was  the 
ticket  returned?  which  was  objected  to  by  the  defendant's  coun- 
sel :  and  the  judge  permitted  the  witness  to  be  asked  by  whom 
the  letter  purported  to  have  been  signed  and  sent,  and  from 
what  place.  The  defendant's  counsel  then  excepted  to  this 
evidence. 

The  printed  paper  books  in  the  cause  occupied  eighty-five 
pages.  The  reporter  has  merely  stated  such  an  outline  of  the 
evidence  as  will  render  intelligible  the  points  which  arose  in  this 
court. 

The  plaintiff  in  error  assigned  for  error : 

1.  That  the  judge  admitted  as  witnesses  severally  Peter  W. 
Wiltbank,  Philip  Kelly,  Edmund   E.  Mitchell,  John    H.  Ober- 
tuffer,  Frederick  Thorspecken,  John  Stokes,  Alexander  McClurg, 
Abner  Pollard,  Jr.,  and  William  McKee ;  those  individuals  being 
interested   in   the  action,  and  therefore  incompetent  to  give  tes- 
timony. 

2.  That  the  judge  admitted  to  go  to  the  jury  the  matters  given 
in  evidence  by  the  several  witnesses  named  in  the  foregoing  ex- 
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ception,  concerning  various  sales  of  goods  to  Mrs.  Mackinley  by 
the  said  witnesses,  the  same  not  touching  the  issue  joined  in  this 
action  ;  and  other  matter  out  of  the  said  sales  arising  equally 
irrelevant. 

3.  That  the  judge  admitted  to  be  read  in  evidence  the  affidavit 
of  Mrs.  Mackinley,  made  in  a  certain  action  in  the  District  Court 
of  Philadelphia,  to  June  Term,  1826,  No. . 

4.  That  the  judge  refused  to  permit  the  defendant's  counsel 
to  ask  Philip  Kelly,   a  witness  of  the  plaintiff  then  under  cross- 
*37fi~l  examinati°nj  *tne  following  question:  "From  whom  have 

'  you  heard  anything  in  relation  to  that  offer,  if  an  offer 
was  made  ?"  meaning  an  offer  by  Mrs.  Mackinley  to  surrender 
all  her  goods  to  her  creditors,  namely,  to  the  said  witnesses 
and  others ;  he  having  already  proved  he  had  heard  of  such  an 
offer. 

5.  That  the  judge  admitted  evidence  by  Edward  E.  Mitchell 
and  John  H.   Obertuffer  of  transactions  irrelevant  to  the  issue, 
viz.,  of  purchases  of  merchandise  by  Mrs.  Mackinley,  of  the  firm 
of  Alexander  T.  Stewart  &   Co.,   of  New  York,   on  the  3d  and 
7th  February  1835,  and  of  sales  and  purchases  of   the  same  as 
a  part  thereof   at  auction  in    Philadelphia,  on    the    5th    March 
1835. 

6.  That  the  judge  admitted  evidence  by  the   said  Edward  E. 
Mitchell    of   what  Mrs.  Mackinley  said,  in  the   absence    of   the 
defendant,  of  the  said  merchandise,   or  a    portion    thereof,  going 
into  the  hands  of  Edward  Cunningham,  and  of  his  sending  it  to 
auction. 

7.  That  the  judge  admitted  evidence  by  the  said  Edward  E. 
Mitchell  of  his  inferences  from  certain  supposed  tickets  or  marks 
as  to  certain  black  shawls  being  part  of  the  said  merchandise  and 
being  sent  to  auction. 

8.  That  the  judge  admitted  the  said  Edward  E.  Mitchell  to  prove 
the  contents  of  a  letter  not  in  the  defendant's  keeping  or  posses- 
sion— to  say  by  whom  the  same  purported  to  be  signed  and  sent, 
and  from  what  place. 

9.  That  the  judge  refused  to  allow  the  defendant's  counsel  to 
cross-examine  the  said  Edward  E.  Mitchell,  to  the  end  to  prove 
that  the  witnesses  for  the  plaintiff  were  actuated  by  feelings  of 
strong  resentment  against  the  defendant  and  Mrs.  Mackinley,  and 
to  contradict  the  opening  of  the  plaintiff's  counsel,  and  the  evi- 
dence of  the  plaintiffs  witnesses — and  to  stigmatize  certain  pro- 
ceedings by  the  witness  and  others  in  New  York,  against  Mrs.  Mac- 
kinley— and  then  to  establish  a  combination  of  the  witnesses  and 
others  against  the  defendant  and  Mrs.  Mackinley. 

10.  That  the  judge  admitted  the  plaintiffs  counsel  to  prove  by  a 
witness  of  the  plaintiff,  Robert  Cornelius,  the  contents  of  a  certain 
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check,  said  to  have  been  seen  in  the  possession  of  Edward  Cunning- 
ham, no  connexion  with  which  charge,  or  with  the  matter  to  which 
it  related,  was  traced  to  the  defendant — the  same  being  also  in 
proviso  identified. 

11.  That  the  judge  refused  to  permit  the  defendant's  counsel  to 
cross  examine  John  Stokes,  a  witness  of  the  plaintiff,  to  the  end  to 
prove  that  the  auction  sales,  given  in  evidence  by  the  plaintiff,  of 
the  goods  bought  by  Mrs.  Mackinley  from  Alexander   Stewart  & 
Co.  was  the  only  sale  at  auction  made  by  her ;  and   that  it  was 
made  *under  the  pressure  of  threatened  execution — thus  to 

repel  the  plaintiff's  allegation  of  fraud  founded  on  that  sale 
— and  the  general  allegation  of  fraud. 

12.  That  the  judge  permitted  the  plaintiff's  counsel  to  ask  one  of 
their  witnesses,  John  B.  Meyers,  whether  there  was  any  old  stock 
at  a  certain  sale  by  Thomas,  Gill  &  Co. ;  the  whole  matter  of  the 
alleged  sale  being  irrelevant. 

13.  That  the  judge  permitted  the  plaintiff's  counsel  to  examine 
one  of  their  witnesses,  Abner  Pollard,  Jr.,  as  to  his  offer  to  Mrs. 
Mackinley  to  take  seventy-five  cents,  or  fifty  cents  of  the  dollar,  for 
her  debt  to  him,  and  also  as  to  his  finding  on  her  premises  certain 
wares ;  the  same  being  wholly  irrelevant. 

14.  That  the  judge  permitted  the  plaintiff's  counsel  to  examine 
one  of  their  witnesses,  William  McKee,  as  to  merchandise  sold  by 
him  to  Mrs.  Mackinley,  in  March  and  June,  1835,  and  as  to  his 
subsequently  finding  the  same  upon  her  premises;    such   matter 
being  wholly  irrelevant. 

15.  That  the  judge  admitted  in  evidence  conversations  with,  and 
acts  and  words  of  Mrs.  Mackinley  at>  which  the  defendant  was  not 
present,  and  to  which  he  was  not  privy. 

16.  That  the  judge  refused  to  allow  the  defendant  to  adduce 
testimony  of  his  good  character. 

17.  General  errors. 

The  case  was  argued  by  Mr.  0.  Ingersoll,  and  Mr.  J.  R.  Inger- 
soll,  for  the  plaintiff  in  error,  and  by  Mr.  Holcomb  and  Mr.  F.  W. 
Hubbell,  for  the  defendants  in  error. 

It  was  held  under  advisement,  in  order  that  before  any  decision 
the  court  might  hear  the  argument  of  the  case  of 

The  Same  Plaintiff  in  error,  against  Hewitt,  de- 
fendant in  error. 

This  case  differed  from  McGregor  v.  Mackinley,  in  the  following 
particulars,  viz. 

1.  The  sheriff's  return,  as  to  part  of  the  goods,  was  that  he  had 
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delivered  them  to  the  plaintiff;  and,  as  to  the  residue,  only  "  elonga- 
tur ;" — consequently, 

2.  The  narr.  which,  in  McGregor  v.  Mackinley,  was  in  the  de- 
tinet  only,  was  in  this  case,  as  to  part  of  the  goods,  in  the  detinet, 
and,  as  to  the  residue,  in  the  detinuit. 

3.  The  defendant  never  put  in  any  other  plea  than  that  of  non 
cepit ;  upon  which  the  issue  was  joined  and  tried. 

*3781  *^'  ^ne  P^a'nt^  iQ  ^is  case  was  a  party  to  the  same 
J  agreements  of  creditors  to  which  McGregor  had  been  a  party  ; 
but  in  this  case,  besides  the  execution  of  mutual  releases,  as  in 
McGregor  v.  Mackinley,  a  sum  of  money,  of  sufficient  amount  to 
cover  the  costs,  had  been  paid  into  court,  before  any  of  the  other 
parties  to  those  agreements  had  been  admitted  as  witnesses. 

5.  The   marriage    settlement    of   Mrs.    Mackinley's    property 
was  not  given  in  evidence  in  this  case  as  it  had  been  in  the  other 
case. 

6.  On   the  trial  of  McGregor  v.  Mackinley,  much  evidence  had 
been  given  tending  to  prove  that  the  business  carried  on  in  the  name 
of  Mrs.  Mackinley  had  been  conducted  fictitiously  and  fraudulently, 
and  that  its  real  extent  and  character,  and  the  designs  of  those  who 
conducted  it,  were  different  from  those  which  were  permitted  to  appear 
to  the  world ;  whereas,  on  the  trial  of  this  case,  a  very  small  portion 
only  of  evidence  of  his  tendency  was  produced  on  the  part  of  the 
plaintiff.    After  proving  the  delivery  of  the  goods  in  question  to  the 
defendant's  wife,  under  color  of  a  purchase  on  credit,  made  by  her 
in  her  own  name,  he  produced  evidence  tending  to  show  that  the 
defendant  had  disclaimed  and  repudiated  the  purchase,  as  constitut- 
ing no  contract  binding  on  him ;  and  it  was  contended  that  this 
either  showed  that  the  purchase  by  the  wife  had  been  unauthorized, 
and  therefore  was  no  contract,  or  at  all  events  might  be  accepted  by 
the  seller  as  a  rescission  of  the  sale  if  there  had  ever  been  one. 
The  plaintiff  urged  that  there  was  enough  in  the  case  to  entitle  him 
to  a  verdict  independently  of  any  question  of  fraud,  but  also  urged 
that  the   evidence  tended  strongly  to  prove  such  a  fraud  in  the 
defendant's  wife,  aa  would  in  itself  alone  prevent  him  from  acquir- 
ing any  property  by  means   of  a   purchase  made   through    her 
agency. 

When  the  plaintiff  had  closed  his  evidence,  the  defendant  de- 
murred to  the  evidence,  and  the  plaintiff  joined  in  demurrer. 

Upon  the  demurrer  to  evidence,  the  court  below  gave  judgment 
for  the  plaintiff  below ;  and  Jones,  J.,  delivered  the  following  as 
their  opinion : 

The  demurrer  to  the  evidence  must  be  deemed  an  admission  of 
the  following  facts. 

1.  That  the  plaintiff  sold  Mrs.  Mary  Mackinley  four  different 
376 


IS  38.]  OF  PENNSYLVANIA.  378 

[Mackinley  v.  McGregor.] 

bills  of  goods,  including  the  goods  mentioned  in  the  writ  of  replevin 
and  the  declaration. 

2.  That  the  goods  were  delivered  to  Mrs.  Mackinley  at  her  store 
in  Chestnut  street. 

3.  That  Mrs.  Mary  Mackinley  is  the  wife  of  Edward  Mackinley, 
the  defendant  in  this  action,  and  was  so  at  the  time  of  the  sale  and 
delivery  of  the  goods  to  her. 

4.  That  Mr.  Mackinley   disclaimed  participation  in   his  wife's 
*business,  and  denied  his  liability  for  her  contracts  in  the   r*o-7Q 
way  of  her  business. 

5.  That    Mr.  Mackinley,  the    defendant,  lived  with   his  wife 
(and  carried  on  his  own  business  at  the  next  door),  and  knew  that 
she  was  doing  business,  and  buying  and  selling  goods  in  her  own 
name. 

These  facts,  it  seems  to  me,  without  more,  authorize  the  replevin 
of  the  goods  thus  sold  and  delivered  to  Mrs.  Mackinley,  and  a 
recovery  in  damages  of  the  value  of  the  goods  eloigned.  The 
plaintiff,  under  the  circumstances  of  this  case,  might  have  brought 
an  action  upon  the  contract  against  the  husband,  and  have  reco- 
vered the  price  of  the  goods ;  for  his  allowing  her  to  carry  on  bus- 
iness under  his  eye,  is  evidence  of  ail  authority  from  him  to  her  to 
do  so  upon  his  responsibility ;  which  would  in  law  estop  him  from 
showing  the  contrary.  Langfort  v.  Tyler,  1  Salk.  113 ;  6  Mod. 
162 ;  Barlow  v.  Bishop,  1  East  432 ;  2  Roper,  Baron  $  Feme, 
172,  3.  But  when  the  defendant  disavowed  participation  in  his 
wife's  business,  and  disclaimed  his  liability  upon  her  contracts,  he 
gave  to  the  plaintiff  the  right  to  an  action  of  replevin,  or  upon  the 
contract  at  his  election.  For  his  disavowal  of  the  contract  is  an 
election  on  his  part  to  treat  the  contract  as  the  contract  of  his  wife, 
and  therefore  void ;  and  his  plea  of  non  cepit  in  this  case  admits 
that  the  property  of  the  goods  is  vested  in  the  plaintiff;  which  can- 
not be  true,  if  the  contract  is  not  void. 

Whether  this  action  of  replevin  could  be  maintained  if  Mr.  Mac- 
kinley had  not  disclaimed  the  contract,  need  not  be  decided.  But 
having  disclaimed  it,  he  is  estopped  from  saying  that  the  contract  is 
not  the  contract  of  his  wife  merely,  and  therefore  inoperative  to 
pass  the  property  in  the  goods.  Assuming,  then,  that  the  property 
in  these  goods  belongs  to  the  plaintiff,  the  next  fact  in  the  case  is, 
that  they  came  to  the  possession  of  Mr.  Mackinley.  In  point  of 
law,  the  possession  of  a  wife  is  the  possession  of  the  husband ;  and 
the  evidence,  therefore,  is  that  they  came  to  the  defendant's  posses- 
sion on  the  26th  day  of  March,  24th  of  April,  6th  of  May  and  15th 
of  July  1835.  As  to  those  which  were  replevied  and  delivered, 
the  return  of  the  sheriff  connected  with  the  plea  is  conclusive  ;  as 
to  those  which  were  not  found  the  inference  is  that  they  are  still 

377 


379  SUPREME  COURT  [March  Term, 

[Mackinley  v.  McGregor.] 

detained ;  and  if  detained,  unjustly,  because  they  are  admitted  to 
be  the  property  of  the  plaintiff. 

As  to  the  question  of  damages,  the  rule  is  that  the  value  of  the 
goods  is  the  measure  of  damages,  unless  there  be  a  tort  committed 
in  the  taking.  But  I  see  no  evidence  which  justifies  the  inference 
of  an  unlawful  caption.  The  assessment  of  damages,  therefore, 
must  be  set  aside,  and  a  writ  of  inquiry  awarded,  unless  the  plain- 
tiff will  agree  to  remit  the  excess  of  the  value,  making  a  reasonable 
allowance  for  the  delay  and  trouble  of  litigation. 

The  argument  of  the  defendant  that  this  sale  must  be  deemed  a 
gift,  I  cannot  adopt ;  a  gift  is  a  contract ;  and  a  contract  cannot  be 
*380T  *different  from  wnat  it  was  intended  to  be.  The  plaintiff 
'  intended  to  sell  the  goods,  and  Mrs.  Mackinley  was  sup- 
posed by  him  to  intend  to  purchase  them ;  and  she  did  intend  to 
buy  them,  if  a  feme  covert  can  be  deemed  to  intend  anything. 
Certainly  she  did  not  intend  to  receive  them  as  a  gift.  It  is  not, 
therefore,  a  gift,  but  an  abortive  act,  intended  as  a  sale,  but  on 
account  of  Mrs.  Mackinley's  disability  to  contract,  in  fact  a 
nullity. 

This  view  of  the  transaction  rests  upon  the  essential  fact  that 
Mr.  Mackinley  disclaimed  the  contract,  and  the  plaintiff's  right  on 
that  ground  to  treat  it  as  her  act  merely. 

The  plaintiff  below  remitted  the  excess  of  the  amount  of  the 
verdict  above  what  the  court  below  deemed  the  value  of  the 
goods  eloigned,  and  a  reasonable  allowance  for  the  delay  and 
trouble  of  litigation.  Whereupon  judgment  was  entered  in  his 
favor. 

The  plaintiff  in  error  assigned  for  errors. 

1.  That  the  evidence  was  insufficient  to  sustain  a  judgment  for 
the  plaintiff  below  ;  the  same  clearly  showing  a  sale  of  the   goods 
to  Mrs.  Mackinley,  and  showing  no  subsequent  acts  vitiating  that 
sale. 

2.  No  evidence  was  given  from  which  the  jury  could  legally 
have  inferred  fraud. 

3.  No  evidence  was  given  from  which  the  jury  could  legally  have 
inferred  a  participation  by  the  defendant  in  the  business  of  Mrs. 
Mackinley — or  in  any  of  her  transactions  given  in  evidence. 

4.  No  evidence  was  given  from  which  the  jury  could  legally  have 
inferred  the  unlawful  taking  or  detention  by  the  defendant  of  the 
plaintiff's  goods. 

5.  The  evidence  was  too  vague  to  found  a  judgment  upon. 

6.  The  evidence  showed  that  the  plaintiff  below  parted  with  his 
goods  to  Mrs.  Mackinley,  well  knowing  her  disability  as  a  married 
woman ;  and  that  he  dealt  with  her  as  a  married  woman,  and  took 
upon  himself  any  hazard  in  such  dealings  consequent  upon  her 
coverture ;  and  the  evidence  showed  no  subsequent  change  of  the 
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relation  between  the  plaintiff  and  Mrs.  Mackinley,  authorizing  the 
assumption  of  the  court  below,  of  a  contract  between  the  plaintiff 
and  Edward  Mackinley,  the  defendant,  and  the  other  assumptions, 
there  made. 
7.  General  errors. 

*This  case  of  Mackinley  v.  Hewitt,  was  argued  by  the  r*oo-i 
same  counsel  for  the  plaintiff  in  error,  and  by 

Mr.  F.  W.  Hubbell  and  Mr.  Cadwalader,  for  the  defendant  in 
error. 

The  counsel  for  the  plaintiff  in  error  in  these  cases  contended 
that  as  he  had  not  been  the  party  trusted  by  the  plaintiff  below  in 
either  case,  he  was  not  liable  for  the  contracts  or  for  the  torts  of 
his  wife  in  the  business  in  which  she  was  engaged.  The  evidence 
showed  that  she  was  alone  concerned  in  that  business,  to  his  entire 
exclusion  :  and  that  those  who  had  dealt  with  her  in  it  had  given 
credit  to  her  alone,  and  not  to  the  defendant.  In  such  cases,  the 
rule  of  law  was,  that  a  sale  of  goods  to  the  wife  was  tantamount  to 
a  gift  of  them  to  her.  Manly  v.  Scott,  1  Mod.  138;  Bentley  v. 
Griffin,  5  Taunt.  356 ;  Metcalf  v.  Shaw,  3  Camp.  22 ;  Montague 
v.  Benedict,  3  Barn.  &  Cressw.  631.  On  the  part  of  the  defend- 
ant's wife,  there  was  nothing  to  which  the  name  of  fraud  could  be 
legally  applied.  On  the  contrary,  every  thing  had  been  fair  and 
honest.  The  sales  had  been  rather  forced  upon  her  by  the  vendors, 
than  sought  by  herself.  She  had  not  been  shown  to  have  made  any 
representations  to  them  to  induce  them  to  trust  her ;  and  in  the 
absence  of  any  such  evidence,  the  rule  applied,  that  fraud  was  to  be 
proved,  and  could  not  be  presumed :  that  it  was  contrary  to  the 
settled  rules  of  evidence,  to  go  into  testimony  of  what  had  taken 
place  in  respect  to  distinct  collateral  transactions  with  other  sellers, 
in  order  to  raise  a  presumption  of  fraud  in  respect  to  the  particular 
purchases  in  question.  On  this  point,  not  only  was  the  court  below 
in  error  generally,  but  there  was  ground  of  reversal  of  the  judg- 
ment in  particular  under  the  second,  fifth,  sixth  and  fourteenth 
errors.  The  court  below  had  admitted  evidence  of  irrelevant 
matters  with  strangers.  This  was  contrary  to  Share  v.  Anderson, 
7  S,  &  R.  59,  and  Conard  v.  Nicoll,  4  Peters  297.  To 
return  to  the  question  between  the  parties.  There  could  be  no  such 
thing  as  fraud  in  the  absence  of  any  direct  artifice  or  manoeuvre 
practised  at  the  time  when  the  party  alleged  to  be  defrauded  was 
induced  to  give  his  assent  to  the  contract.  The  utmost  that  could 
be  made  of  the  matter  was,  that  the  defendant's  wife  might  have 
allowed  herself  to  be  led  into  over-trading,  owing  to  the  improvident 
credits  which  had  been  so  freely  volunteered  to  her  by  the  parties 
who  now  complained  of  her  having  availed  herself  of  them.  For 
this  she  was  perhaps  less  to  blame  than  they.  At  all  events,  the 
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defendant  himself  was  not  to  blame,  for  he  had  not  in  any  manner 

participated  in  her  business.     The  course  pursued  by  her  creditors 

had  been  a  conspiracy,  and  would  have  been  indictable  as  such. 

The  agreements  made  among  them  on  the  14th  of  September  and 

8th  of  October  1835,  amounted  to  champerty,  and  were  such  as 

*38°1  ought  to  receive  the  *strongest  condemnation.     The  effect 

-*  of  them  must  necessarily  be  to  reverse  the  judgment  under 

the  first  error  assigned.     Witnesses  had  been  allowed  to  testify,  who 

had  agreed  to  combine  together  in  prosecuting  this  suit  in  the  name 

of  the  plaintiff  below,  and  to  divide  the  proceeds  of  the  recovery 

among  them.     It  is  true,  that  mutual  releases  were  executed.     But 

after,  and  notwithstanding  these  releases,  the  objection  remained,  that 

each  of  these  persons  was  liable  to  the  defendant  below  for  the  costs 

of  suit,  under  the  doctrine  of  Gallagher  v.  Milligan,  3  P.  &  W.  177. 

As  to  the  goods  in  respect  to  which  the  sheriff  has  returned 

eloigned,  replevin  is  not  the  proper  remedy.      The  plaintiff  below 

should   have   brought  trover  for  damages.      But  supposing  that 

replevin  in  the  detinet  is  a  proper  remedy,  in  any  case,  it  will  not 

prevail  here.     If  maintainable  at  all,  it  can  only  be  upon  the  ground 

of  a  disaffirmance  of  the  contract.     Now  here  it  appears  that  the 

creditors  with  whom  the  plaintiff  below  was  acting  in  concert,  and 

with  whom  he  is  identified,  affirmed  the  contracts  of  sale  made  to 

the  defendant's  wife  by  claiming  the  price  in  various  ways,  and  that 

some  of  them  actually  brought  suits  for  the  price.     They  cannot 

affirm  and   disaffirm  the  same  contracts,  and  at  the  time  of  the 

issuing  of  the  replevins,  they  had  so  decidedly  affirmed  the  sales 

that  it  was  out  of  the  question  to  attempt  to  disaffirm  "them. 

It  is  said  on  the  other  side,  that  the  plea  of  non  cepit  had  ad- 
mitted the  property  of  these  goods  to  be  in  the  plaintiff  below. 
This  we  deny.  It  may  be  true  to  a  certain  extent,  that  this  plea 
amounts  to  a  disclaimer  of  property  in  the  defendant  himself ;  and 
to  this  we  do  not  object ;  for  in  all  purchases  by  his  wife,  and  in 
her  entire  business,  the  defendant  below  has  always  disclaimed,  and 
still  wholly  disclaims,  all  manner  of  interest  or  participation.  But 
not  to  claim  property  in  himself,  is  by  no  means  an  admission  that 
the  property  is  in  the  opposite  party.  The  plea  of  non  cepit  is  a 
general  issue  which  puts  it  upon  the  plaintiff  in  replevin  to  prove 
property  in  himself  affirmatively,  as  a  necessary  foundation  of  his 
title  to  recover.  Pier  v.  Marsh,  4  Rawle  283 ;  Clarke  v.  Davies,  7 
Taunt.  72 ;  Meany  v.  Head,  1  Mason  319 ;  Badger  v.  Phinney, 
15  Mass.  359. 

Under  the  ninth  and  eleventh  errors  assigned  we  admit  Ellmaker 
v.  Buckley,  16  S.  &  R.  72,  to  sanction  to  some  extent  the  decision 
of  the  court  below,  in  excluding  the  introduction  in  the  course  of 
cross-examination,  of  new  evidence  in  chief,  in  support  of  the 
future  case  of  the  party  cross-examining.  But  Ellmaker  v.  Buck 
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ley,  has  been  found  inconvenient  in  practice :  its  principle  has 
been  doubted,  and  it  requires  reconsideration. 

Under  the  seventh  and  eighth  assignments  of  error,  the  court 
below  in  effect  allowed  parol  evidence  of  the  contents  of  writings, 
the  non-production  of  which  was  neither  accounted  for  nor  excused. 

*In  Mackinley  v.  Hewitt,  the  demurrer  to  evidence  can-  r*ooo 
not  produce  a  different  result.  The  effect  of  a  demurrer  to  ' 
evidence  is  merely  to  admit  what  might  be  legally  inferred  by  a 
jury.  Here  there  was  nothing  whatever  from  which  fraud  could 
have  been  legally  inferred.  A  jury  is  not  at  liberty  to  make  ran- 
dom inferences,  justified  by  no  rational  view  of  the  evidence  ;  nor 
are  they  at  liberty  to  make  inference  from  inference,  or  deduction 
from  deduction,  to  such  an  extent  that  the  court  cannot  follow  them 
in  the  process.  Without  doing  this,  and  more  than  this,  the  jury 
upon  the  evidence  in  this  case  could  not  have  inferred  fraud ;  and 
in  the  absence  of  fraud  there  was  no  pretext  for  the  recovery  of  the 
plaintiff  below.  On  this  point  of  the  demurrer  to  evidence,  counsel 
cited  Gibson  v.  Hunter,  2  H.  Bl.  188  ;  Crawford  v.  Jackson,  1  Rawle 
431  ;  Fowle  v.  Common  Council  of  Alexandria,  11  "Wheat.  320. 

The  counsel  for  the  defendants  in  error  considered — 

1.  The  objections  to  the  remedy  and  form  of  proceeding  in  respect 
to  the  goods  eloigned.    2.  The  objections  to  the  defendant's  liability 
on  his  wife's  transactions.     3.    The  plaintiff's   right  to  recover, 
independently  of  the  question  of  fraud.     4.  The  question  of  fraud. 

2.  Where  the  sheriff  returns  that  the  defendant  has  eloigned  the 
goods,  the  plaintiff  in  replevin  may  either  issue  a  capias  in  wither- 
nam,  or  waive  his  right  to  do  so,  and  proceed  to  recover  in  damages 
the  value  of  the  goods  eloigned,  with  further  damages  in  some  cases 
for  their  wrongful  taking  or  detention. 

As  to  goods  taken  by  the  sheriff  under  the  writ,  and  delivered 
to  the  plaintiff,  where  he  is  suffered  to  retain  the  possession  of 
them,  his  remedy  is  to  declare  in  the  detinuit,  with  a  view  to  a 
judgment  for  the  affirmance  of  his  right  to  the  goods,  and  for  such 
damage,  if  any,  as  he  may  have  sustained  by  means  of  the  taking 
and  detention  of  them.  But  when  the  goods  have  been  eloigned, 
he  can  declare  in  the  detinet  for  damages.  There  is  no  difference 
in  principle  or  in  practice,  in  this  respect,  between  the  issue  under 
a  return  of  "  eloigned,"  and  the  issue  where  goods  taken  by  the 
sheriff  have  been  delivered  back  to  the  defendant,  under  a  claim  of 
property,  and  security  given  by  him  to  the  sheriff.  Accordingly, 
the  decisions  in  Pennsylvania  place  the  two  proceedings  substan- 
tially upon  the  same  footing  as  to  the  recovery  of  the  value,  &c., 
in  damages;  except  that  upon  the  return  of  "eloigned,"  the 
plaintiff  has  no  other  security  than  the  personal  liability  of  the 
defendant,  but  in  the  other  case  he  has  the  security  of  the  pro- 
perty-bond and  of  the  liability  of  the  sheriff.  Easton  v.  Worth- 
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ington,  5'  S.  &  R.  131 ;  Warner  v.  Aughinbaugh,  15  Id.  9,  12 ; 
Etter  v.  Edwards,  4  Watts  68.  In  England,  there  is  no  practice 
of  delivering  goods  back  to  the  defendants,  on  a  claim  of  property  ; 
but  the  practice  there  is  the  same  as  here  on  the  return  of 
*3»j.l  *"  eloigned,"  viz.,  to  declare  in  the  detinet,  and  claim  dam- 
J  ages.  Dalison  84,  pi.  36  ;  Fitz.  Nat.  Brev.  69,  (L) ;  Bull. 
N.  P.  52 ;  1  Saund.  347,  (b)  note  (2) ;  Gilbert  on  Replevin  173, 
174  ;  3  Lutw.  1150,  1151 ;  Wilkinson  on  Replevin  85,  43.  This 
is  also  proved  by  the  language  of  the  statutes  7  H.  8,  c.  4,  s.  3,  and 
21  H.  8,  c,  19,  s.  3.  In  Com.  Dig.  Pleader,  3,  K.  10,  the  prac- 
tice is  stated  thus  :  "  If  the  cattle  taken  are  returned,  the  declara- 
tion shall  say  quare  cepit,  £c.,  et  ea  detinuit  contra  vadios  etplegios 
quousque,  $c.  If  they  are  not  returned  it  shall  be  quare  cepit,  £c., 
et  ad  hue  detinet,  contra  vadios  et  plegios,  omitting  quousque,  £c. 
Rast.  Ent.  560  ;  Co.  Ent.  610,  b.  So  if  only  part  are  returned, 
it  shall  say  as  to  that  detinuit  quousque,  and  for  the  residue,  ad 
hue  detinet.  Co.  Ent.  611  (b.),  613  (d).  If  the  declaration  is  in 
the  detinet  the  plaintiff  shall  recover  the  value  of  the  cattle,  dam- 
ages for  the  taking,  and  costs.  F.  N.  B.  69,  L.  But  he  cannot  re- 
cover the  cattle  in  specie,  but  only  the  value."  Dal.  84.  The  pro- 
ceedings in  these  cases  have  been  precisely  conformable  to  these  rules. 

2.  The  wife  might  have  joined  with  the  husband  as  a  co-defend- 
ant in  this  action.      But  the  husband  is  also  liable  to  be  sued  alone 
for  his  wife's  torts  committed  during  the  marriage.     It  is,  therefore, 
unnecessary  to  notice  two  other  grounds,  upon  either  of  which  he 
would  be  compellable  to  answer  in  this  action.     These  are,  1st. 
His  actual  participation  in  or  connivance  at  her  acts,  of  which 
evidence  was  given,  and  which,  after  verdict  must  be  taken  to  have 
been  satisfactorily  established.     2.  The  wife  could  only  have  con- 
ducted the  business  as  her  husband's  agent ;  as  will  more  clearly 
appear  under  the  next  head.     He  is  therefore  liable,  as  every  prin- 
cipal is  liable,  for  the  acts  of  his  agent  committed  in  the  business  of 
the  agency. 

3.  Independently  of  the  evidence  of  fraud   the   plaintiff  was 
entitled  to  a  verdict. 

The  only  plea  was  non  cepit.  Under  the  legal  construction  of 
this  plea,  the  defendant  asserts  that  the  detention  of  the  goods  was 
rightful,  as  well  as  the  original  taking  of  them.  Otherwise  the 
plea  would  be  no  answer  to  the  writ  and  narr.,  which  complains  of 
the  detention  as  well  as  of  the  caption.  Every  minute's  detention 
is,  in  itself,  a  new  and  distinct  taking  of  the  goods,  like  a  contin- 
uando  in  cases  of  trespass,  nuisance,  or  other  tort.  That  it  is 
necessary  for  him,  under  this  plea,  to  excuse  the  detention,  as  well 
as  the  caption,  appears  from  Arundell  v.  Trevill,  1  Sid.  81,  2  ;  1 
Keb.  279,  317,  8  ;  Gilbert  on  Replev.  182,  in  which  case  it  was 
decided  that  the  plea  of  non  cepit  infra  sex  annos  was  bad.  The 
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plea  should  have  been  either  causa  actionis  non  accrevit  infra  sex 
annos,  or  non  cepit  nee  detinuit  unjuste,  <fc.,  infra  sex  annos.  If, 
therefore,  the  detention  of  these  goods  were  unlawful,  it  is  not 
material  whether  the  original  taking  of  them  were  lawful  or  unlaw- 
ful. Moreover,  for  the  reason  given  *under  the  second  head  r*oo- 
it  is  immaterial  whether  the  detention,  if  wrongful,  was  *• 
the  act  of  the  defendant  or  of  his  wife.  Her  detention  of  them 
would  be  a  tort,  for  which  he  would  be  responsible,  as  he  would  be 
in  trover,  for  her  conversion  of  them.  Her  detention  is  in  law  his 
detention. 

Was  there  an  unlawful  detention  of  the  goods  by  the  defendant, 
or  his  wife  ?  That  the  goods  have  been  detained  from  the  plaintiff 
is  not  disputable.  Then  was  the  detention  unlawful  ?  It  must 
have  been  unlawful,  if  the  goods  detained  were  the  plaintiff's 
property.  That  they  were  his  property  is  admitted  on  the  record, 
by  the  plea  of  non  cepit.  To  this  point,  that  non  cepit  admits 
property  in  the  plaintiff,  the  authorities  are  uniform.  Br.  Replev. 
5 ;  1  Ventr.  249  ;  3  Salk.  307  ;  Bull.  N.  P.  54  ;  Gilb.  Replev. 
181;  1  Mass.  153;  11  Johns.  196;  12  Wendell  286.  Nor  are 
they  contradicted  by  the  authorities  cited  on  the  other  side.  In  7 
Taunt.  72,  there  was  no  plea  of  non  cepit,  the  plea  was  non  tenuit. 
The  general  reasoning  of  the  court  strongly  supports  our  views  of 
this  case.  The  dictum  of  Burrough,  J.,  cited  on  the  other  side,  if 
ever  uttered  as  reported,1  was  irrelevant,  and  is  opposed  by  all  the 
authorities.  Of  1  Mason  319.  the  syllabus  of  the  reporter  is  not 
warranted  by  any  thing  in  the  case,  and  is  opposed  to  the  case  in  1 
Mass.  153.  The  reasoning  of  the  court,  on  the  plea  of  non  cepit, 
is  in  our  favor.  The  dicta,  as  to  the  necessity  of  a  previous  taking, 
do  not  correspond  with  the  settled  Jaw  of  Pennsylvania,  and  are 
opposed  in  Massachusetts  by  the  decision  in  Badger  v.  Phinney,  15 
Mass.  359.  In  Pennsylvania,  when  it  is  meant  to  put  the  plaintiff 
to  the  proof  of  his  property,  it  has  been  usual  for  the  defendant  to 
plead  property  in  himself,  or  in  some  other  person.  The  dicta  in 
Pier  v.  Marsh,  4  Rawle  283,  cited  on  the  other  side,  apply  to  the 
plea  of  property,  and  their  accuracy  is  not  disputed,  but  we  deny 
their  applicability  to  the  plea  of  non  cepit.  One  point  in  Pier  v. 
Marsh  seems  to  have  been  discussed  on  the  mistaken  supposition, 
that  the  plea  of  "property,"  is  an  affirmative  plea.  It  asserts 
property  in  the  defendant,  or  a  third  person,  as  affirmative  intro- 
ductory matter,  but  the  burden  of  the  plea  is  a  traverse  of  property 
in  the  plaintiff. 

It  is  in  substance  and  effect  admitted,  on  the  other  side  that,  the 
plea  of  non  cepit  is  a  disclaimer  of  property  in  the  defendant  him- 

1  On  comparing  the  report  in  Taunton  with  the  report  of  the  same  case  in 
2  Marshall  386,  it  may  be  doubted  whether  the  report  in  Taunton,  of  this 
dictum  of  Burrough,  J..  be  correct. 
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self.  This  disclaimer  is,  in  the  present  case,  tantamount  to  an 
admission  of  property  in  the  plaintiff.  The  goods  were  once  the 
plaintiffs,  and  if  they  have  not  become  the  goods  of  some  one  else, 
they  are  his  goods  still.  But  of  whom  else  can  they  have  become 
the  property  ?  Not  of  the  wife.  She,  as  a  married  woman,  is 
incapable  of  owning  property  separately  from  her  husband.  Any 
*oap-i  acquisition  *by  her  would  make  the  subject  of  such  ac- 
'  quisitioQ  instantly  the  property  of  her  husband.  If  it  did 
not  do  this  it  could  not  change  the  property  at  all.  The  transaction 
between  the  plaintiff  and  Mrs.  Mackinley,  purporting  to  be  a  sale, 
was  either  an  absolute  nullity,  or  it  was  a  purchase  by  him.  As 
she  could  not  be  a  party  to  any  contract  in  her  own  right,  she  could 
only  purchase  for  him,  and  as  his  agent.  Smith  v.  Sheriff,  15 
East  610,  612;  Barlow  v.  Bishop,  1  Id.  432;  Dorrance  v. 
Scott,  ante,  309  ;  Roach  v.  Miles,  2  Conn.  Rep.  638  ;  Fenner  v. 
Lewis,  10  Johns.  38  ;  1  Cowen  96.  If,  therefore,  the  husband  on 
the  record,  disclaims  property  in  himself,  it  follows  that  he  is 
estopped  from  saying  that  the  property  which  was  formerly  in  the 
plaintiff,  is  now  in  any  one  else. 

But  if  the  defendant  had  filed  a  plea,  putting  the  question  of 
property  in  issue,  the  plaintiff  would  still,  upon  the  evidence 
have  been  entitled  to  recover.  In  whom  would  he  have  pleaded 
property  ?  The  plea  of  property  in  his  own  wife,  originally  filed 
in  McGregor  v.  Mackinley,  was  frivolous  and  absurd,  and  was 
accordingly  withdrawn  and  abandoned.  Then  if  he  had  pleaded 
property  in  himself,  how  could  the  plea  have  been  sustained?  He 
could  only  claim  property  through  the  medium  of  a  contract  with 
the  former  owners  of  the  goods.  The  only  contract  which  can  be 
pretended  to  have  existed  was  that  which  was  made  through  his 
wife's  agency.  But  he  has  repeatedly  disavowed  her  agency,  and 
disaffirmed  her  contract,  and  has  disclaimed  all  participation,  or 
liability,  in  respect  to  the  business  carried  on  in  her  name ;  and  by 
his  counsel  still  does  so  here.  How,  then,  can  he  derive  property 
in  himself,  through  any  act  of  hers  ?  It  has  been  asked  from  the 
bench,  whether  he  may  not  be  liable,  in  an  action  of  ex  contractu, 
notwithstanding  this  disavowal  and  disclaimer,  and  whether  a  mere 
mistake,  or  misrepresentation,  on  his  part,  of  the  law  on  this 
subject,  can  have  the  effect  of  changing  his  footing  of  legal  responsi- 
bility, and  of  impairing  the  legal  obligation  on  him  of  the  contract. 
The  answer  to  this  question  is,  that  if  a  man  disavows  the  authority 
of  any  agent  in  making  a  contract,  whether  he  act  truly  or  falsely 
in  making  the  disavowal,  it  is  at  the  option  of  the  other  party  to 
take  him  at  his  word.  Although  the  disavowal  be  in  itself  a  false- 
hood, yet,  if  assented  to  on  the  other  side,  it  will  constitute  an 
effectual  rescission  of  the  contract.  It  is  immaterial,  then,  whether 
the  contract  between  the  plaintiff  and  the  defendant  ever  existed  or 
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not.  If  it  never  existed,  the  property  never  fora  moment  ceased  to  be 
the  plaintiffs.  If  it  existed,  it  was  rescinded,  and  the  act  of  rescis- 
sion reinvested  it  in  him  as  if  it  had  never  existed.  In  either  case  the 
detention  of  it  from  him  was  wrongful,  and  could  have  been  shown  to 
be  so  if  the  question  of  property  had  been  raised  upon  the  record. 

4.  But  the  plaintiff's  right  to  recover  on  the  ground  of  fraud, 
is  not,  after  verdict,  to  be  questioned.  It  has  already  been  shown 
that,  although  the  moral  guilt  had  been  that  of  the  wife  alone  the 
husband  *must  in  law,  bear  the  responsibility.  But  the  evi-  r*qoy 
dence  fixed  a  participation  in  her  guilt  upon  the  defendant,  ' 
morally  as  well  as  legally. 

From  the  case  of  Petty  v.  Anderson,  3  Bingh.  170,  particularly 
the  opinion  of  Park,  J.,  in  that  case,  it  appears  that,  however  gross 
a  fraud  may  have  been  practised  by  a  husband  in  permitting  his 
wife  to  hold  herself  out  to  the  world,  as  engaged  in  a  business  in 
which  credit  is  given  to  her  for  the  price  to  goods,  the  seller  may 
waive  his  recourse  against  them  for  the  tort,  or  fraud,  and  may  sue 
him  in  an  action  for  goods  sold  and  delivered.  That  case  and 
Langfort  v.  Tyler,  1  Salk.  113;  6  Mod.  162,  show  that  the  hus- 
band, who,  when  informed  of  his  wife's  purchases  upon  credit,  does 
not  at  once  disavow  them,  is  liable  for  the  price.  Although  he  dis- 
avow her  contract,  yet,  in  reason  it  is  clear  that  a  mere  disavowal 
does  not  suffice  if  he  retain  the  goods,  or  what  is  the  same  thing, 
permit  her  to  retajn  them.  He  cannot  withhold  the  goods  from  the 
sellers  without' being  liable  to  be  treated  as  a  purchaser,  if  they 
elect  so  to  treat  him. 

The  cases  of  presumed  gifts  to  the  wife,  cited  on  the  other  side, 
were  cases  of  necessaries  furnished  to  a  wife,  and  turned  upon  a 
different  principle.  The  authority  of  Manly  v.  Scott,  as  reported 
in  1  Mod.  and  in  other  books,  is  now  understood  to  be  confined  to 
cases  in  which  the  wife  has  misbehaved  herself,  in  leaving  her 
husband  without  just  cause:  Hunt  v.  De  la  Blaquiere,  5  Bingh. 
550 ;  Honliston  i.  Smith,  3  Bingh.  127,  and  some  of  the  dicta 
in  Manly  v.  Scott,  in  relation  to  infants,  are  inconsistent  with  the 
decisions  of  Badger  v.  Phinney,  15  Mass.  359.  Bentley  v.  Griffin, 
5  Taunt.  356,  is  commented  upon  and  explained  in  Honliston  v. 
Smith,  3  Bingh.  127  ;  and  the  same  commentary  and  explanation 
may  be  applied  to  the  other  cases  cited  of  Metcalf  v.  Shaw,  3 
Campb.  22,  and  Montague  v.  Benedict,  3  Barn.  &  Cress.  631.  In 
all  of  them  the  goods  were  delivered  under  circumstances  which 
evinced  a  knowledge  on  the  part  of  the  sellers,  that  the  purchases 
were  unauthorized  by  the  husband.  They  were  cases  of  wearing 
apparel,  or  things  for  the  personal  use  of  the  wife,  which  were 
unsuitable  to  her  condition  in  life,  and  were  delivered  clandestinely, 
under  circumstances  which  negative  the  knowledge  or  assent  of  the 
husband.  But  although  the  seller  may  thus  as  in  many  other 
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cases  of  tort,  waive  the  fraud  and  proceed  on  the  footing  of  affirm- 
ing the  contract,  yet  he  may  disaffirm  it  if  he  see  proper.  Where 
there  has  been  fraud  in  procuring  the  delivery  of  goods  under  the 
fictitious  pretext  of  a  pretended  purchase,  it  must  always  be  at  the 
election  of  the  party  injured  to  disaffirm  the  contract,  and  proceed 
on  the  ground  of  its  nullity,  as  has  been  done  here.  Then  iconly 
remains  to  inquire  whether  there  was  evidence  from  which  a  jury 
would  have  been  justified  in  finding  fraud. 

The  definition  of  fraud  given  by  Le  Blanc,  J.,  in  2  East  108,  is, 
*3881  *"an  intention  to  deceive."  This  definition  has  been 
J  much  admired.  See  Ames  v.  Milward,  8  Taunt.  637. 
It  had  been  substantially  given  in  Plowden  46.  "  Covin  is  a 
secret  thing  contained  in  the  heart."  To  the  same  effect  may 
be  cited  Co.  Litt.  357,  a.  b. ;  Twyne's  Case,  3  Co.  and  4  Pet. 
294,  6.  In  The  Earl  of  Bristol  v.  Wilsmore,  1  Barn.  &  Cress. 
514,  this  definition  is  stated,  and  suitably  applied.  The  court 
say,  "  If  Miller  contracted  for,  and  obtained  possession  of  the 
sheep  in  question,  with  a  preconceived  design  of  not  pacing  for 
them,  that  would  be  such  a  fraud  as  would  vitiate  the  sale,  and 
according  to  the  cases  which  have  been  cited,  would  prevent  the 
property  from  passing  to  him." 

But  this  definition  is,  perhaps,  for  practical  purposes,  too  abstract. 
Courts  and  juries  cannot  dive  into  the  secret  recesses  of  men's 
hearts.  10  Ves.  476.  They  can  therefore  judge  of  men's  inten- 
tions only  from  their  acts ;  and  as  to  these,  the  presumption  is,  that 
they  are  fair  and  honest,  until  the  contrary  is  made  to  appear; 
fraud  must  be  proved  and  is  not  to  be  presumed;  i.  e.  is  not  to  be 
presumed,  except  upon  proof  of  facts  which  justify  the  presump- 
tion. Hence  the  evidence  of  fraud  forms,  for  all  practical  purposes, 
a  part  of  its  definition ;  and  perhaps  its  best  definition,  is  a  com- 
pound one,  made  up  of  the  intention  to  deceive,  and  the  means 
whereby  it  may  be  proved.  It  consists  in  any  deceptive  acts  or 
omissions  by  which  another  is  misled  to  his  disadvantage.  An  act 
per  se  innocent,  may  be  fraudulent,  if  intended  as  a  part  of  the 
machinery  of  a  deception.  Hence  the  law  has  never  attempted  to 
define  what  shall  or  shall  not  amount  to  evidence  of  fraud.  Such 
evidence  is  to  be  allowed  as  the  nature  of  the  case  will  admit  of, 
provided  the  facts  proved  have,  in  the  eye  of  legal  reason,  a  fair 
tendency  to  raise  the  presumption  of  the  secret  intention  to  mislead. 

The  fraud  imputed  in  the  present 'case,  is  mainly  that  what  the 
defendant  or  his  wife,  or  both  of  them  did,  was  intended  to  give  the 
business  which  he  was  conducting  in  her  name,  an  appearance  dif- 
ferent from  its  reality.  The  apparent  aspect  of  things  was  a  ficti- 
tious aspect ;  and  she  acquired  possession  of  the  immense  mass  of 
concealed  goods  of  which  these  formed  a  portion,  by  means  of  a 
series  of  successful  endeavors  to  give  the  external  show  and  appear- 
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ance  of  regular  contracts  to  transactions  which  are  since  ascertained 
to  have  been  nothing  but  mere  wrongful  contrivances,  to  get  posses- 
sion of,  and  accumulate  the  property  of  other  people  without  paying 
for  it ;  nay,  without  giving  even  a  debtor,  or  party  liable  for  the 
price  of  it.    This  was  done  under  the  pretence  of  regular  purchases 
upon  credit.     They  were  externally  fair,  proper,  and  regular  sales ; 
and  from  the  nature  of  the  case,  were  not  likely  to  be  attended  with 
any  incidental  or  collateral  false  pretence  or  artifice  in  respect  to 
each  individual  purchase.     In  the  case  of  an  isolated  purchase, 
unless  there  be  proof  of  some  false  statement,  or  *of  the  r*ooq 
wilful  concealment  of  some  truth,  of  which  the  seller  has  a   L  *" 
right  to  expect  the  disclosure,  it  is  very  difficult  to  impute  to  any 
buyer  a  fraudulent  design  to  get  the  possession  of  goods  without 
paying  for  them.     And  yet  this  can  sometimes  be  done  by  proving 
that  he  at  once  applied  the  goods  to  purposes  inconsistent  with  the 
existence  in  his  bosom,  of  honest  designs  in  respect  to  them ;  as 
where  they  are  afterwards  the  subject  of  forced  sales,  at  an  under 
value,  or  otherwise  used  in  a  manner  which  shows  that  the  buyer's 
designs  were  not  to  avail  himself  of  the  credit  given,  for  the  fair  or 
legitimate  purposes  of  sound  and  honest  business.     A  narrow  view 
of  the  case  of  Noble  v.  Adams,  7  Taunt.  59,  has  induced  some  to 
think,  that  a  fraudulent  intent  in  buying  goods  upon  credit  could 
only  be  proved  by  acts  of  the  buyer  in  the  nature  of  false  pretences, 
anterior  to,  or  cotemporaueous  with  the  sale.     But  a  careful  exami- 
nation of  the  case  will  convince  any  lawyer,  that  such  was  not  the 
opinion  of  the  court.     For  this  we  have  the  warrant  of  one  of  the 
judges  by  whom  it  was  decided.    See  Irving  v.  Motley,  cited  below. 
Be  this  as  it  may,  the  cases  of  Ferguson  v.  Carrington,  3  Carr.  & 
Payne  457 ;  s.  c.  9  Barn.  &  Cress.  59,  and  Irving  v.  Motley,  7 
Bingh.  543,  establish  a  broader  and  more  liberal  doctrine.     The 
last  case  proves  that  if  a  series  of  purchases  upon  credit,  although 
made  separately  of  different  persons  at  different  times,  can  be  shown 
to  have  been  the  common  subject  of  designs  unfair  towards  those 
who  gave  the  credits,  evidence  of  tljese  transactions  is  not  considered 
BO  far  collateral  as  to  be  inadmissible.     One  mode  of  showing  such 
unfair  designs  is  to  prove  that  the  buyer  was  in  the  practice  of  sell- 
ing at  a  sacrifice  the  goods  bought  on  credit,  by  forcing  sales  for 
cash  or  on  shorter  credits.     The  proof  of  this  species  of  misconduct 
need  not  be  confined  to  the  individual  goods  in  controversy,  but 
may  be  shown  in  respect  to  other  goods.     The  number  of  a  person's 
purchases,  and  the  inordinate  quantity  purchased,  its  entire  dispro 
portion  to  the  legitimate  wants  of  his  business,  may  be  a  very 
strong  indication  of  fraud.     Here  the  maxim  quce  singula  non  pro 
Bunt  juncta  juvant,  may  often  be  fairly  applied.     It  is  a  mistake  to 
suppose  that  this  would  thus  apply  to  cases  of  mere  overtrading,  or 
accumulation  of  large  stocks  of  goods  for  contemplated  speculations. 
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In  such  cases  the  use  and  application  of  goods  purchased,  however 
unfortunate  the  result,  could  not  be  confounded  with  cases  in  which 
the  uses  to  which  the  goods  are  applied  were  unfair  and  dishonest 
towards  sellers,  who  gave  credit  for  the  price  of  them. 

It  is  one  of  the  many  remarkable  features  of  the  present  case, 
that  the  defendant,  though  he  does  not  pretend  that  these  goods 
were  required  for  his  regular  business,  has  never  even  suggested 
any  honest  purpose  for  which  they  were  accumulated.  We 
allege  that  the  business  conducted  in  the  name  of  the  defendant's 
*3Q01  w^e  *was  wn°My  fictitious,  involving  fraud  upon  a  stu- 
'  pendous  scale ;  that  the  fraud  consisted  in  holding  her 
out  to  those  who  dealt  with  her  as  engaged  with  her  hus- 
band's sanction  in  a  safe  and  moderate  business,  which  it  was 
natural  and  regular,  that  he  should  conduct  in  her  name  and 
through  her  agency  ;  while  in  reality  she  was  not  buying  goods  for 
that  business,  but  for  other  purposes  of  a  character  which  afforded 
the  defendant  an  opportunity  of  disavowing  her  acts,  and  leaving 
the  sellers  without  the  goods,  and  without  any  debtor  for  the  price 
of  them.  The  law  may  be,  and  we  say  is,  sufficiently  strong  to 
frustrate  these  designs ;  but  it  only  frustrates  them  in  the  mode  in 
which  it  frustrates  all  fraud,  and  its  competency  to  frustrate  them, 
does  not  make  them  the  less  fraud.  Besides  this  ground  of  fraud, 
we  showed  the  use  of  the  goods  purchased  to  have  been  such  as  to 
evince  a  wanton  disregard  of  the  duties  of  purchasers  upon  credit, 
towards  those  who  trust  them.  The  manner  in  which  the  goods 
accumulated  were  stored — the  striking  circumstances  of  the  auction 
sales — the  evasive  and  improper  behavior  of  both -the  defendant 
and  his  wife,  when  applied  to  after  their  failure — the  manner  in 
which  they  set  at  defiance  all  ordinary  rules  and  observances  of 
persons  in  trade,  under  such  circumstances — the  time  and  manner 
of  procuring  the  levying  of  the  execution  at  the  suit  of  her  father. 
— every  thing  combining  to  show  covin, — "  the  secret  thing  con 
tained  in  the  heart."  On  this  point  of  fraud,  and  also  on  the  ad- 
inissibility  of  evidence  of  collateral  and  cumulative  instances  of 
fraud,  the  counsel  cited  the  following  authorities,  in  addition  to 
those  already  particularly  noticed,  viz.,  Reinhard  v.  Keenbartz,  6 
Watts  93  ;  Allison  v.  Matthieu,  3  Johns.  235  ;  1  Paige  493  ;  2  Id. 
139 ;  4  Mason  289 ;  1  Esp.  430 ;  3  Espinasse  524 ;  15  Johnson 
147  ;  4  Campb.  355  ;  1  Id.  399 ;  4  Greenl.  172,  306,  318 ;  15 
Mass.  156 ;  2  H.  Blackstone  288 ;  11  Wend.  83 ;  16  Id.  574,  654. 
It  by  no  means  follows  from  these  doctrines,  that  bona  fide  vendees 
who  purchase  from  the  fraudulent  buyer,  may  not  be  protected  in 
their  title  to  the  goods,  on  a  principle  of  equity  explained  in  Dyer 
v.  Pearson,  3  Barn.  &  Cress.  38 ;  Haggerty  v.  Palmer,  5  Johns.  Oh. 
438 ;  Copeland  v.  Bosanquet,  4  Wash.  C.  C.  R.  594 ;  and  alluded 
to  in  7  Bing.  543,  and  1  Paige  493.  This  point  was  decided  in 
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Parker  v.  Patrick,  5  Dunf.  &  East  175 ;   but  the  authority  of  that 
case  has  been  questioned.     3  C.  &  P.  457  ;  2  Ad.  &  Ellis  495. 

Although  most  of  these  points  under  the  head  of  fraud  arose 
more  directly  in  the  case  of  Mackinley  v.  McGregor,  than  in 
Mackinley  v.  Hewitt,  yet  in  the  latter  case  the  counsel  argued  that 
the  demurrer  to  evidence  had  such  an  effect  as  warranted  them  in 
taking  the  same  ground  on  the  question  of  fraud,  as  in  Mackinley 
v.  McGregor.  They  contended  that  the  only  case  in  which  the 
demurrer  to  evidence  should  be  allowed  to  prevail,  is  that  in  which 
it  can  be  shown  as  *matter  of  law  that  the  plaintiff,  as  a  r*oqi 
condition  precedent  to  his  recovery,  is  under  the  necessity  *• 
of  proving  affirmatively  some  fact  in  regard  to  which  he  offers  no 
evidence  whatever.  Such  were  the  cases  of  Duerhagen  v.  United 
States  Insurance  Co.,  2  S.  &  R.  187 ;  Morrison  v.  Birkey,  7  Id. 
245,  and  Crawford  v.  Jackson,  1  Rawle  431. 

But  even  in  a  case  of  that  sort,  so  jealous  are  the  courts  of  sus- 
taining the  demurrer,  that  a  venire  de  novo  has  sometimes  been  di- 
rected, instead  of  an  entry  of  judgment  for  the  party  demurring. 
Gibson  v.  Hunter,  2  H.  Bl.  188,  205.  When  a  party  offers  to 
demur  to  his  adversary's  evidence,  the  latter  has  a  right  to  require 
the  party  demurring  to  make  distinct  admissions  on  the  record  of 
any  facts  which  his  evidence  had  the  slightest  tendency  to  prove. 
Gibson  v.  Hunter,  ubi  supra;  Maus  v.  Montgomery,  11  S.  &  R. 
328.  But  he  may,  if  he  please,  waive  this  privilege  of  requiring 
admissions,  and  join  instantly  in  the  demurrer  tendered.  By  thus 
joining  in  demurrer,  he  loses  no  benefit  of  anything  which  he 
might  at  the  trial  have  called  upon  the  party  tendering  the  demur- 
rer to  admit.  The  court  in  bane,  or  a  court  of  error,  will  after- 
wards infer  whatever  he  could  have  been  called  upon  to  admit,  be- 
fore compelling  his  adversary  to  join  in  demurrer.  The  law  was 
thus  settled  in  England,  by  the  cases  of  Middleton  v.  Baker,  Cro. 
Eliz.  752,  and  Cocksedge  v.  Fanshaw,  3  Brown's  Parl.  Cases  690, 
706,  7,  709;  S.  C.  1  Dougl.  Rep.  It  may  perhaps  have  been  a 
little  unsettled  in  that  country,  since  the  revolution,  by  the  dicta 
to  be  found  in  the  report  of  the  above  cited  case  of  Gibson  v.  Hun- 
ter. But  this  has  had  no  influence  upon  the  course  of  Pennsyl- 
vania decisions  on  the  subject,  although  made  since  Gibson  v.  Hun- 
ter, and  with  the  report  of  that  case  before  them.  See  particularly 
Ross  v.  Eason,  4  Yeates  62;  Duerhagen  v.  United  States  Insurance 
Company,.  2  S.  &  R.  187. 

The  inferences  which  .the  court  will  make  will  be  of  the  strictest 
kind  against  the  party  demurring,  and  of  the  most  liberal  kind  in 
favor  of  the  other  party.  "  Every  fact  is  taken  pro  confesso, 
which  the  jury  might,  with  the  least  degree  of  propriety,  have  in- 
ferred from  his  evidence.  The  court  is  not  nicely  to  weigh  the 
evidence,  and  decide  according  to  the  turn  of  the  balance."  Dickey 
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v.  Schreider,  3  S.  &  R.  416.  Although  the  evidence  be  impugned 
or  contradicted,  it  must  nevertheless  be  taken  to  be  true.  Feay  v. 
Decamp,  15  S.  &  R.  227,  228,  231.  So  although  it  be  such  as  is 
in  itself  incompetent  or  wholly  insufficient  to  establish  the  fact 
which  has  been  introduced  as  tending  to  prove,  still,  if  the  opposite 
party  will  withdraw  the  case  from  the  jury,  by  demurring  to  the 
evidence,  even  such  facts  must  be  considered  as  admitted  by  the 
demurrer.  Caldwell  v.  Stileman,  1  Rawle  215;  Newis  v.  Lark,  or 
Scholastica's  Case,  Plowd.  411 ;  Fitzharris  v.  Boiun,  1  Lev.  87 ; 
Lewis  v.  Few,  5  Johns.  28,  29 ;  United  States  Bank  v.  Smith, 
*3Q21  *^  Wheat.  179;  Jacob  v.  United  States,  1  Brockenb. 
'  526,  527.  Moreover,  if  one  fact  tend,  however  remotely, 
to  the  induction  of  another  fact,  the  last  fact  must  be  considered  as 
admitted  in  the  strongest  manner  against  the  party  demurring; 
and  that,  too,  without  any  scrupulous  inquiry  whether  the  in- 
ference or  induction  be  correct  or  not.  Duerhagen  v.  United  States 
Insurance  Co.,  2  S.  &  R.  187  ;  Morrison  v.  Berkey,  7  Id.  245 ; 
Patrick  v.  Hallet,  1  Johns.  245 ;  Thornton  v.  Bank  of  Washington, 
3  Pet.  40,  42 ;  Chinoweth  v.  Haskell,  Id.  96. 

Under  these  principles,  if  the  plaintiffs  evidence  which  was 
demurred  to,  had  in  any  possible  manner  a  tendency,  however  slight, 
to  prove  the  fraud  which  the  plaintiff  alleged  it  must  be  taken  to 
have  been  admitted  by  the  demurrer.  The  question  of  fraud  is  so 
peculiarly  within  the  province  of  the  jury,  6  Watts  93 ;  7  Bing. 
543,  that  it  would  be  very  unsafe  to  withdraw  it  from  their  con- 
sideration. 

The  question  of  the  competency,  as  witnesses,  of  creditors,  par- 
ties to  the  agreements  of  the  14th  of  September,  and  resolution  of 
the  8th  of  October  1835,  did  not  arise  in  Mackinley  v.  Hewitt,  both 
because  the  costs  of  suit  had  been  paid  into  court  during  the  trial, 
and  because  the  demurrer  to  evidence  was  admitted  to  be  a  waiver 
of  the  right  to  a  bill  of  exceptions  to  its  admission.  In  Mackinley 
v.  McGregor,  the  counsel  of  the  defendant  in  error  and  plaintiff 
below  contended,  that  the  witnesses  were  not  incompetent,  because, 
1st.  The  liability  to  costs  was  only  a  liability  for  the  defendant's  and 
officer's  costs.  The  liability  to  the  plaintiff  was  confessedly  dis- 
charged by  the  release.  This  liability,  if  it  existed,  was  imposed 
or  declared  by  the  act  of  the  23d  of  April  1829.  Stroud's  Purdon 
49.  2dly.  The  agreement  of  the  14th  of  September  1835,  applies 
only  to  actions  pertaining  to  the  property  of  "  Mary  Mackinley," 
and  it  was  in  evidence,  that  she  had  a  large  separate  estate.  This 
action  is  brought  to  recover  the  property  of  Robert  McGregor,  and 
has  no  relation  to  the  property  of  "  Mary  Mackinley."  3dly.  The 
resolutions  of  the  8th  of  October  1835,  are  not  an  agreement,  but 
a  declaration  of  opinion.  But  if  an  agreement,  as  it  was  manifestly 
contemplated  that  all  the  parties  to  the  agreement  of  the  14th  of 
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September  1835,  should  sign  it;  and  as  twenty-eight  of  them 
neglected  or  refused  so  to  do,  it  was  imperfect,  inchoate,  and  with- 
out obligation.  4thly.  That  the  case  of  Gallagher  v.  Milligan,  3 
P.  &  W.  177,  confines  the  rule  of  exclusion  to  an  interest  in  the 
suit,  and  consequent  liability  for  costs  at  the  time  the  action  was 
commenced.  This  suit  was  commenced  the  7th  of  October  1835  ; 
and  the  agreement  which  it  is  contended  confers  the  interest,  is 
dated  the  8th  day  of  October  1835. 


Separate  opinions  of  the  court,  in  each  case,  were  delivered  as 
follows,  by 

*RoGERS,  J. — By  the  civil  law,  husband  and  wife  are  r*oqq 
considered  as  persons  capable  of  distinct  and  separate  *- 
rights,  and  of  making  separate  contracts,  and  they  may  even  sue 
each  other,  as  independent  individuals ;  but  by  the  common  law 
they  are  looked  upon  as  one  person  ;  the  legal  existence  of  the  wife, 
is  to  all  civil  purposes,  merged  in  that  of  her  husband  ;  and  conse- 
quently, generally  speaking,  any  contract  made  with  her,  is 
absolutely  void.1  How  far  a  court  of  chancery  could  reach  her,  in 
certain  cases,  in  respect  to  her  separate  estate  does  not  enter  into 
this  controversy  ;  and  nothing  we  now  say  can  be  construed  as 
having  any  bearing  upon  a  point  which  may  hereafter  arise.  But 
although  a  married  woman  is  not  personally  liable  on  her  contract, 
yet  she  may  act,  and  frequently  does  act,  as  the  agent  of  her  hus- 
band, and  in  that  capacity  may  charge  him  with  the  payment  of 
goods,  purchased  by  her,  although  she  cannot  buy  goods  so  as  to 
charge  him,  without  his  assent,  either  express  or  implied.  If  goods 
come  to  the  use  of  the  husband,  or  to  the  use  of  his  family,  with 
his  knowledge,  he  is  chargeable  ;  as  if  they  are  brought  to  his 
house,  and  used  there.  If  the  wife  be  allowed  by  the  husband,  as 
is  generally  the  case,  to  be  housekeeper,  and  to  buy  for  him,  or  buy 
necessary  apparel  for  herself,  or  necessaries  for  herself  and  family, 
or  goods  to  carry  on  a  trade  conducted  by  her,  during  her  cohabita- 
tion with  her  husband,  his  consent  is  presumed.  In  all  such  cases, 
the  contract  is  with  him,  through  the  agency  of  the  wife.  When 
the  husband  dissents  from  such  acts  of  the  wife,  beforehand,  no  such 
presumption  can  arise;  and,  consequently,  in  such  cases,  he  is  not 
liable  on  contracts  made  with  her.  Even  where  a  man  and  wife 
are  living  apart,  if  the  husband  has  any  control  over  goods,  im- 
providently  ordered  by  his  wife,  so  as  to  have  it  in  his  power  to 
return  them  to  the  vendor,  and  he  does  not  return  them,  or  cause 
them  to  be  returned,  he  adopts  her  act,  and  renders  himself  responsi- 
ble. Nor  can  a  husband  and  wife,  by  any  private  understanding 

1  As  to  contracts  of  married  women  under  the  act  of  1848.  see  8  Casey  433  ; 
11  Id.  389  ;  1  Wright  254 ;  5  P.  F.  Smith  386  ;  ||  Cam  ».  Fiieman.  10  W.  N. 
C.  152 ;  Wilson  v.  Kenshaw,  10  N  orris  224 ;  Berger  v.  Clark,  2<J  Smith  340.  |J 
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or  agreement  between  them,  of  which  others  are  ignorant,  change 
their  legal  capacities  and  characters.  It  follows  from  these  prin- 
ciples, which  are  supported  by  reason,  as  well  as  by  the  authori- 
ties that  have  been  cited  at  the  bar,  that  if  the  husband  assents, 
or  knowing  of  the  contracts  of  the  wife,  does  not  expressly  dis- 
sent, he  is  chargeable  with  her  agreement;  or  if  a  contract  be  made 
by  the  wife,  of  which  he  is  afterwards  informed,  and  he  acquiesces 
in  it,  by  using  the  goods,  and  treating  them  as  his  own,  he  cannot 
avoid  the  legal  responsibility  which  the  law  throws  upon  him. 
Where  the  husband  is  cognizant  of  the  contract,  the  legal  liability 
is  incurred ;  and  if  he  wishes  to  avoid  responsibility,  it  is  his  duty 
expressly  to  dissent ;  and  if  the  goods  come  into  his  possession, 
with  a  knowledge  of  the  contract,  to  take  the  earliest  opportunity 
to  return  them  to  the  vendor.  It  is  very  clear  from  the  evidence 
that  Edward  Mackinley  was  perfectly  acquainted  with  the  course 
*oq  in  of  dealing  with  his  wife  before,  at  the  time  and  after  *the 
-"  several  contracts  made  with  her.  His  consent  will  therefore 
be  presumed ;  and  he  can  only  avoid  his  legal  responsibility  by  an 
express  disavowal  of  her  acts  before,  at  the  time,  or  after  the  con- 
tracts made,  or  by  an  immediate  return  of  the  goods  to  the  vendor. 
But  it  is  contended  that  where  credit  is  given  to  the  wife,  the  hus- 
band is  not  liable,  although  the  wife  lives  with  her  husband,  and  he 
sees  her  in  the  possession  of  the  goods.  For  this  position,  the 
plaintiff  in  error  relies  on  Manby  v.  Scott,  1  Mod.  138  ;  Bentley  v. 
Griffin,  5  Taunt.  855 ;  Metcalf  v.  Shaw,  3  Campbell  22,  and  Mon- 
tague v.  Benedict,  3  Barn.  &  Cress.  631.  In  delivering  the  judg- 
ment of  the  court,  in  Manby  v.  Scott,  Ch.  J.  Hale  says,  "If  a  man 
takes  my  wife  and  clothes  her,  this  amounts  unto  a  gift  of  the  ap- 
parel unto  her.  11  H.  4,  83.  And  I  may  take  my  wife,  with  the 
apparel,  and  no  action  lies  against  me.  By  the  same  reason,  when 
a  man  delivers  stuff,  or  other  wares,  to  my  wife,  knowing  her  to 
be  a  feme  covert,  to  make  apparel,  without  my  privity  or  allowance, 
this  shall  be  construed  to  be  a  gift  of  the  stuff  unto  her,  and  I 
shall  not  be  charged  in  an  action  for  it."  In  Bentley  v.  Griffin, 
the  question  was  whether  the  general  liability  of  the  husband  was 
not  repelled  by  the  circumstances,  which  showed  that  the  credit 
was  given  to  the  wife.  The  wife  purchased  some  fashionable  dresses 
unsuited  to  her  condition  in  life;  and  the  only  fact,  from  which 
a  knowledge  of  the  sale  could  be  brought  home  to  him,  was  that 
some  of  the  articles  furnished  by  the  plaintiff  were  worn  by  her 
in  the  presence  of  her  husband.  But  to  rebut  the  fact  of  knowl- 
edge by  the  husband,  and  his  consequent  acquiescence,  circum- 
stances were  shown  which  rendered  it  clear  to  the  mind  of  the 
court,  that  the  plaintiff  gave  credit  to  the  wife  alone,  without  any 
idea  that  recourse  should  be  had  to  the  husband.  The  bills  drawn 
on  her,  with  a  full  knowledge  that  she  was  a  feme  covert,  wtre  ac- 
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cepted  and  paid  by  her.  She  also  gave  directions  to  the  servant, 
when  the  articles  were  brought  home,  to  put  them  away  so  that 
her  husband  might  not  see  them.  It  is  difficult  to  resist  the  con- 
clusion that  the  tradesman  and  wife  were  well  aware  of  their  rel- 
ative situations,  and  that  he  was  willing  to  take  the  chance  of  pay- 
ment by  her.  Stone  v.  McNair,  7  Term  Rep.  166,  is  the  case  of 
a  loan  to  the  wife,  without  any  authority  of  the  husband,  express 
or  implied,  for  which  the  husband  was  held  not  to  be  liable.  Met- 
calf  v.  Shaw,  3  Campbell  27,  recognises  the  general  principle  that 
where  credit  is  given  to  the  wife,  and  not  to  the  husband,  he  is 
not  chargeable.  Wearing  apparel  was  supplied  to  a  married  woman, 
in  quantity  unsuitable  to  her  husband's  degree,  and  without  his 
knowledge ;  for  which  the  credit  was  given  to  her,  and  her  promis- 
sory note  was  taken  in  payment.  "  The  action  clearly  cannot  be 
maintained  on  the  promissory  note,"  says  Lord  Ellenborough,  "as 
the  wife  had  no  authority,  general  or  special,  from  her  husband  as 
his  agent ;  and  I  think  he  is  not  liable  for  any  part  of  the  goods, 
on  this  plain  ground  that  they  were  not  supplied  on  his  credit, 
*and  the  plaintiff  looked  to  the  wife  only  for  payment."  In  r*aq^ 
Montague  v.  Benedict,  it  appeared  that  the  plaintiff  had,  in  "• 
the  course  of  two  months,  furnished  to  the  defendant's  wife  jewelry 
to  the  amount  of  83Z.,  and  had  always,  when  called  on,  avoided 
seeing  the  defendant ;  that  goods  to  that  amount  were  in  no  respect 
necessary  to  the  defendant's  station  in  life.  It  was  held  that  as 
there  was  no  evidence  of  any  assent  of  the  husband  to  the  contract 
made  by  his  wife,  an  action  for  the  price  of  the  goods  could  not  be 
maintained.  In  order  to  avoid  the  responsibility  which  the  law 
throws  upon  the  husband,  there  must  be  a  want  of  knowledge  of 
the  transaction,  an  absence  of  assent,  either  express  or  implied,  and 
moreover  the  credit  must  be  given  to  the  wife,  and  not  to  the  hus- 
band. And  this  unquestionably  is  the  amount  of  the  cases  which 
have  been  cited.  With  this  qualification,  I  fully  subscribe  to  the 
soundness  of  the  principles  stated.  They  are  necessary  to  protect 
husbands  from  the  folly  or  fraud  of  tradesmen  on  the  one  hand, 
and  the  improvidence  of  wives  on  the  other  ;  but  this  principle 
cannot  apply,  where  the  contract  is  made  with  his  knowledge  and 
assent.  Where  he  assents  beforehand,  or  knows  of  it,  and  does 
not  expressly  forbid  it,  or  either  uses  the  article  himself,  or  permits 
his  family  to  use  them,  it  would  be  a  gross  fraud  to  attempt  to  shield 
himself  from  payment.  Whether  the  credit  is  given  to  the  wife  is 
a  question  of  fact  for  the  consideration  of  the  jury  ;  but  I  cannot 
believe  that  where  a  husband  is  well  acquainted  with  the  course  of 
dealing  in  which  his  wife  is  engaged,  when  he  does  not  forbid  it, 
nor  take  any  steps  to  put  others  on  their  guard,  these  cases  can  be 
made  to  apply.  Mrs.  Mackinley  denies  her  liability,  because  she 
is  a  feme  covert ;  and  Edward  Mackinley,  because  he  did  not 
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make  the  contract;  but  the  plain  answer  to  this  subterfuge,  for 
I  can  view  it  in  no  ether  light,  is,  that  it  is  the  contract  of  the 
husband  through  the  agency  of  the  wife.  His  consent  is  presumed, 
and  the  presumption  can  only  be  rebutted  by  an  express  prohibition 
on  the  part  of  the  husband.  The  fact  that  the  contract  was  made 
by  the  wife,  and  that  she  is  charged  with  the  goods,  is,  under  the 
circumstances,  of  but  little  weight.  It  affects  the  form,  but  not 
the  substance,  of  the  contract.  It  by  no  means  of  itself  discharges 
him  from  liability,  which  is  the  legal  consequence  of  his  assent  to 
her  acts.  If  a  man  obstinately  and  perversely  furnishes  a  wife 
with  articles,  unsuitable  to  her  condition  in  life,  in  opposition  to  the 
known  will  of  her  husband,  this  is  a  gift  to  her ;  and  this  principle 
is  asserted  in  Manby  v.  Scott,  and  in  the  other  cases  cited.  When  it 
assumes  the  form  of  a  contract,  it  creates  a  moral  obligation  ;  but 
the  policy  of  our  law  forbids  that  it  should  be  treated  as  a  legal 
obligation,  affecting  the  liability  of  the  husband  or  wife. 

Such,  we  think,  are  the  principles  which  must  govern  in  an  action 
on  the  contract  of  sale.  But  this  is  an  action  of  replevin,  which 
disaffirms  the  contract. 

*°961       *The  plaintiff  contends  that  the  suit  can  be  maintained  on 
-1   three  grounds  : 

1st.  That  the  property  has  never  been  changed;  the  goods 
having  been  obtained  under  such  circumstances  of  fraud  as  vitiated 
the  sale. 

'L  Because  the  parties  rescinded  the  contract. 

3.  Because  by  the  plea  of  non  cepit,  the  property  is  admitted  to 
be  in  the  plaintiff. 

It  would  be  a  dangerous  doctrine  to  establish,  that  where  a  person 
purchases  commodities  which,  at  the  time,  he  is  conscious  he  shall 
be  unable  to  pay  for,  though  these  goods  may  have  afterwards  passed 
through  other  hands,  in  the  fair  way  of  purchase,  or  third  persons 
may  have  become,  in  the  regular  course  of  business,  interested  in 
them,  the  original  seller  shall  have  the  right  to  recover  them,  in 
whomsoever's  hands  they  may  be.  But  whatever  may  be  the 
limitation  of  the  right  of  the  vendor,  it  is  certain,  as  a  general 
principle,  that  when  a  person  purchases  goods,  with  a  preconceived 
design  of  not  paying  for  them,  it  is  a  fraud,  and  the  property  in  the 
goods  does  not  pass  to  the  vendee.1  Replevin,  or  trover,  will  lie  by 
the  vendor,  against  the  vendee,  although  not  against  a  bona  fide 
purchaser  without  notice  of  the  fraud.  It  is  a  question  of  fact, 
whether  the  vendee  has  made  an  improvident  sale,  or  the  defendant 
has  fraudulently  obtained  the  possession  of  the  goods.  If  the  jury 
believe  the  defendant  formed  a  deliberate  plan  to  obtain  the  goods, 
intending  that  they  never  should  be  paid  for,  with  a  preconceived 

II1  See  Smith  ».  Smith  et  al.,  9  Harris  367 ;  Earner  t>.  Fisher,  8  Smith  457 ; 
Koduian  /•.  Thalheiuier,  25  Id.  237.|| 
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resolution  to  embezzle  the  money,  or  to  become  insolvent,  or  to  pass 
them  over  to  a  favored  creditor,  the  defendant  has  been  guilty  o'f 
fraud,  and  the  property  in  the  goods  does  not  pass.  It  is  alleged, 
that  the  defendant  did  not  buy  the  goods  in  tKe  regular  course  of 
trade,  but  that  he  bought  them  for  the  fraudulent  purpose  of  having 
them  resold  at  a  less  price.  If  this  was  the  intention  of  the  vendee, 
and  this  purchase  was  the  result  of  a  general  plan  to  defraud,  the 
vendor  may  reclaim  his  goods,  whatever  appearance  of  fairness  may 
attend  the  particular  transaction  of  sale  itself.  What  act  of  affirm- 
ance of  the  contract  by  the  vendor  may  preclude  him  from  assert- 
ing a  right  to  the  specific  articles  sold,  it  is  not  necessary  to 
determine ;  that  right,  however,  may  be  maintained  at  any  distance 
of  time  after  the  sale,  where  the  fraud  has  been  concealed,  provided 
third  persons  may  not  have  acquired  an  interest  in  the  goods.  But 
although  the  lapse  of  time  will  not  of  itself,  without  more,  prevent 
the  vendor  from  re- asserting  his  right  to  the  property  sold,  yet  he 
should  be  prompt  in  disavowing  the  contract,  after  coming  to  a 
knowledge  of  the  fraudulent  conduct  of  the  vendee.  He  must  do 
no  act  in  affirmance  of  the  contract,  particularly  when  others  may 
have  credited  the  vendee,  on  the  faith  that  he  was  the  owner  of  the 
goods,  or  when  the  vendee  has  committed  a  notorious  act  of  insol- 
vency. That  there  should  be  some  limit  on  *the  ground  of  r*qaT 
policy,  to  the  power  of  the  vendor,  in  this  respect,  is  plain,  *- 
but  the  difficulty  is  to  lay  down  any  precise  and  definite  rule.  Each 
case  must  depend  on  its  own  circumstances:  but  in  coming  to  a 
conclusion  that  fraud  exists,  in  a  particular  case  the  jury  should  be 
careful  of  the  weight  to  be  attached  to  transactions  long  subsequent 
in  point  of  date. 

To  show  fraud  in  the  defendant  and  his  wife,  the  evidence  referred 
to  in  the  second,  fifth,  sixth  and  twelfth  exceptions,  was  properly 
received.  There  was  some  evidence,  namely,  the  articles  of  agree- 
ment between  Mackinley  and  wife,  which  were  concealed,  the 
sudden  expansion  of  business,  and  accumulation  of  goods,  much 
beyond  the  wants  of  her  ordinary  and  legitimate  business,  the  imme- 
diate sale  of  some  of  the  goods  at  a  reduced  price,  and  their  repur- 
chase, and  the  refusal  to  pay  for  goods,  under  the  pretences  stated, 
which  tended  to  show  a  systematic  plan  and  combination  between 
Mackinley  and  wife  to  purchase  goods,  among  which  this  parcel 
was  one,  with  the  fraudulent  preconceived  design  of  not  paying  for 
them.  For  this  purpose,  all  the  transactions  of  Mrs.  Mackinley, 
and  her  declarations,  in  connection  with  the  business  in  which  she 
was  engaged,  as  the  agent  of  her  husband,  were  properly  admitted 
in  evidence.  It  is  true  that  a  disposition  to  cheat  one  person, 
cannot  be  called  in  to  aid  evidence  of  fraud  in  a  subsequent,  or 
prior  and  distinct  transaction.  But  when  it  is  one  of  a  series  of 
acts,  although  with  distinct  and  different  persons,  it  may  be  received 
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to  prove  a  general  combination,  or  preconcerted  plan,  to  cheat  and 
defraud,  of  which  the  one  in  controversy  may  be  the  result.  The 
evidence  was  properly  admitted,  to  show  a  general  design  in  these 
parties  to  obtain  the  possession  and  control  of  a  large  amount  of 
goods,  under  the  false  cover  and  pretence  of  a  regular  business, 
whereas  the  real,  but  concealed  intention  was,  to  dispose  of  them  in 
a  clandestine  manner,  with  a  view  of  converting  them  into  cash, 
and  by  this  means  eluding  the  just  claims  of  creditors. 

2d  point.  That  the  defendant  has  disclaimed  the  contract.  And 
this  is  a  question  for  the  jury ;  for  if  the  defendant  has  disavowed 
all  property  in  the  goods,  the  vendor  may  reclaim  them  and  recover 
them  and  reclaim  the  specific  articles,  or  their  value,  in  this  action. 
From  the  return  of  the  contract  of  sale,  it  is  obvious,  that  when 
once  entered  into,  it  cannot  be  rescinded  by  either  of  the  contract- 
ing parties,  without  the  consent  of  the  other ;  but  an  agreement 
may  be  rescinded  with  the  consent  of  both.  When  the  vendee  dis- 
avows all  property  in  the  goods,  and  refuses  to  pay  for  them,  the 
vendor  may  elect  to  consider  the  contract  at  an  end.  If  the  de- 
fendant disavows  the  contract,  and  disavows  all  property  in  the 
goods,  the  vendor  may  elect,  either  to  proceed  on  the  contract  of 
sale,  or  by  action  of  replevin,  which  disaffirms  the  contract.  The 
possession  of  Mrs.  Mackinley  is,  under  the  circumstances  of  this 
*'-iQ8T  case>  hi8  possession ;  *and  it  matters  not  whether  he  or  she, 
J  or  both  of  them,  refuse  to  return  the  goods  to  the  owner ; 
in  either  case  he  is  liable  for  their  detention.  Husband  and  wife 
are  so  identified,  that  he  is  liable,  as  well  for  her  torts  or  frauds,  as 
for  contracts  made  for  her  as  his  agent.  When  the  sheriff  returns 
that  the  goods  are  eloigned,  the  vendor  may  recover  the  value  of 
the  goods  in  this  action.  It  may  also  be  proper  here  to  add,  that 
we  do  not  think,  that  because  the  creditors  have  brought  actions 
on  the  contract,  the  plaintiff  is  thereby  prevented  from  supporting 
an  action  of  replevin.  These  actions  are  not  brought  on  the  same, 
but  different  contracts,  and  although  the  parties  may  be  the  same, 
yet  the  actions  are  not  inconsistent. 

But  it  is  said,  and  this  brings  me  to  the  consideration  of  the 
third  point,  that  not  only  has  the  vendee  disclaimed  property  in 
the  goods,  but  that  he  has  admitted  on  the  record,  that  the  property 
belongs  to  the  plaintiff:  and  so  unquestionably  are  the  authorities, 
all  of  which  have  been  collected  by  the.  industry  of  the  counsel, 
with  the  exception  of  a  solitary  dictum  of  Justice  Burroughs,  in 
Clarke  v.  Davies,  7  Taunt.  72.  By  the  plea  of  non  cepit,  the 
caption  and  detention  only  are  put  in  issue,  and  not  the  property 
which  is  admitted.  Gilb.  on  Rep.  165,  and  the  other  authorities 
cited.  The  only  point  to  which  the  evidence  applies  under  that 
plea,  is  whether  the  defendant  took  the  goods  or  not,  or  whether,  if 
he  came  rightfully  into  possession,  he  has,  and  continues  wrongfully 
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to  detain  them.  The  plea  of  non  cepit,  as  is  said  in  Wilkinson  on 
Replevin,  has  been  improperly  called  the  general  issue  in  replevin, 
for  it  only  puts  in  issue  the  caption  and  detention.  In  point  of 
form,  it  denies  the  taking  only,  and  is  pleaded  without  any  sug- 
gestion for  a  return,  and,  consequently,  there  cannot  be  judg- 
ment for  a  return  on  that  plea.  But  although  it  denies  the  tak- 
ing only,  yet,  on  that  plea,  the  unlawful  detention  may  also  be  in- 
quired into  ;  and  this  has  been  the  invariable  and  constant  practice, 
not  only  in  England,  but  in  this  state,  from  the  first  settlement  of 
the  province.  In  England,  the  action  of  replevin  has  been  gen- 
erally confined  to  goods  distrained  for  rent,  but  with  us  it  has  been 
used  in  all  cases,  where  chattels  in  the  possession  of  one  person 
have  been  claimed  by  another.1  Where  the  defendant  wishes  to 
put  the  right  of  property  in  issue,  it  is  done  by  a  plea  of  property, 
which  throws  the  burthen  of  proof  upon  the  plaintiff  in  replevin,  to 
prove  property  in  himself.  And  this  was  the  opinion  of  Justice 
Kennedy  in  Marsh  v.  Pier,  4  Rawle  283,  with  which,  for  the  rea- 
sons there  stated  we  fully  concur.  Clemm  u.  Davidson,  5  Bro. 
399 ;  6  Harris  &  John.  471. 

For  the  reason  stated  in  a  preceding  part  of  this  opinion,  we 
think  that  the  affidavit  of  Mrs.  Mackinley,  which  forms  the  third 
specification  of  error,  was  correctly  admitted,  nor  do  we  see  any 
thing  exceptionable  in  the  refusal  of  the  permission  to  ask  the 
question,  as  contained  in  the  fourth  error. 

*The  seventh  and  eighth  errors  were  considered  together.  r*qqq 
The  object  of  the  evidence  which  was  admitted,  was  to  show  ^ 
that  the  goods  of  one  of  the  vendors,  were  sold  at  auction,  at  an 
under  value,  and  this  was  one  of  the  means  of  identifying  the 
goods.  But  this  was  not  the  best  evidence  ;  for  Mr.  Fassit,  by 
whom  the  letter  was  written,  should  have  been  examined,  and 
from  him,  or  in  some  other  way,  it  should  have  been  ascertained, 
whether  the  ticket  which  was  enclosed  in  the  letter  by  him  to  the 
vendor,  was  attached  to  the  goods  sold  at  auction. 

The  ninth  and  eleven  errors,  are  intended  to  question  the  de- 
cision of  the  court,  in  Ellmaker  v.  Buckley,  16  S.  &  R.  72.  We 
have  examined  the  judgment  of  the  court,  as  delivered  by  Chief 
Justice  Gibson,  and  see  no  reason  to  doubt  the  soundness  of  the 
principle  asserted  by  him,  in  relation  to  the  order  of  the  examina- 
tion of  witnesses.  We  therefore  see  no  error  in  this  part  of  the 
case,  even  if  such  an  exception  was  the  subject  of  review  in  error. 

I  have  carefully  examined  the  remaining  errors,  and  with  the 
exception  of  the  first  error,  we  are  of  the  opinion  they  have  not 
been  sustained. 

The  first  error  is  that  the  judge  admitted  as  a  witnesses  severally, 

1  See  3  Harris  513 ;  5  P.  F.  Smith  177. 
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Peter  W.  Wiltbank  and  others ;  those  individuals  being  interested 
in  the  action,  and  therefore  incompetent  to  testify. 

By  the  agreement  of  the  14th  September  1835,  the  creditors 
of  Mary  Mackinley  bound  themselves  to  each  other,  to  take  such 
lawful  measures  as  may  be  necessary  to  investigate  her  pecuniary 
affairs  and  transactions,  and  to  discover  and  apply  her  property  to 
the  payment  of  her  just  debts,  without  preference  or  distinction. 
They  also  agreed  to  contribute  in  the  ratio  of  their  respective 
debts,  to  such  expenses  as  may  be  necessary  to  carry  the  agreement 
into  effect. 

At  a  subsequent  meeting  of  the  creditors  of  Edward  Mackin 
ley  (and  in  this  transaction  his  and  her  creditors  are  the  same), 
it  was  resolved,  as  the  sense  of  the  meeting,  that  all  replevins 
and  other  process  which  had  been  issued,  were  for  the  common 
benefit  of  those  who  had  or  might  sign  the  agreement  of  the  14th 
September  1835. 

The  parties  to  these  agreements,  as  is  very  clear,  make  common 
cause  with  each  other.  As  they  are  entitled  to  all  the  benefits  as 
equal  participators  in  the  amount  recovered  in  the  replevin,  so  they 
are  liable  to  contribute  to  its  expenses  and  costs ;  and  a  refusal  to 
do  so  would  be  a  gross  fraud  on  the  plaintiff  on  record.  He  could 
not  discontinue  the  suit  without  their  assent,  nor  could  they  refuse 
without  breach  of  the  agreement,  to  contribute  to  the  expense  of 
the  suit,  in  the  ratio  of  their  respective  debts.  The  fact  that  their 
names  do  not  appear  on  the  record  is  immaterial.  In  Gallagher  v. 
Milligan,  3  P.  &  W.  177,  it  was  held,  that  any  person,  who, 
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*at  the  time  of  the  commencement  of  the  suit,  is  entitled  to 


a  portion  of  the  money  sued  for,  is  liable  to  costs ;  and  is, 
therefore,  incompetent  to  give  evidence,  although  he  may  release 
his  interest  to  the  plaintiff  on  record.  On  the  authority  of  this 
case,  we  are  of  the  opinion,  that  the  court  erred  in  admitting  the 
witness  without  payment  of  costs. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

The  opinion  of  the  court  in  Mackinley  v.  Hewitt,  was  also  de- 
livered by 

ROGERS,  J. — The  point  ruled  in  Mackinley  v .  McGregor,  renders 
a  minute  investigation  of  this  case  wholly  unnecessary.  It  would 
lead  to  a  repetition  of  the  principles  there  stated ;  for  in  all  the 
essential  features,  the  cases  are  the  same.  It  is,  however,  an  act 
of  justice  to  acknowledge  the  aid  we  have  derived  from  the  industry 
and  research  of  the  counsel  who  argued  this  cause.  This,  unlike 
Mackinley  v.  McGregor,  and  in  this  only  they  differ,  comes  before 
us  on  a  demurrer  to  evidence.  "  He  who  demurs  to  parol  evi- 
dence," says  Chief  Justice  Tilghman,  in  Dickey  v.  The  Adminis- 
trators of  Putnam,  3  S.  &  R.  416,  "  engages  in  an  uphill  business. 
398 


1838.]  OF  PENNSYLVANIA.  400 

[Mackinley  v.  McGregor.] 

Every  point  is  taken  pro  confesso  which  the  jury  might,  with  the 
least  degree  of  propriety,  have  inferred  from  the  evidence.  The 
defendant  admits  every  fact  which  the  jury  could  have  found  upon 
the  evidence."1  Now,  whether  the  jury  could  have  found  fraud,  is 
immaterial,  as  they  could  without  doubt,  have  inferred  with  pro- 
priety, the  several  points  on  which  the  District  Court  founded  their 
judgment;  and  these  we  concur  with  them  in  thinking,  and  for  the 
reasons  given  by  Justice  Jones,  who  delivered  the  opinion  of  the 
court,  entitled  the  plaintiff  to  judgment  on  the  demurrer. 

Judgment  affirmed. 

Cited  by  Counsel  post,  492  ;  4  Whart.  502  ;  6  Id.  421 ;  3  W.  &  S.  480;  6 
Id.  348 ;  2  Barr  155  ;  3  Harris  187  ;  5  Id.  312  ;  1  Casey  198  ;  2  Grant  200  : 
1  Wright  216  ;  2  P.  F.  Smith  532  ;  2  Miles  453  ;  ||  22  Smith  433 ;  3  Outer- 
bridge'381;  4  W.  N.  C.  453. || 

Cited  by  the  Court.  7  Watts  307  ;  2  Harris  277  ;  4  Id.  199  ;  8  P.  F.  Smith 
457  ;  ||  as  to  the  scope  of  evidence  of  fraud  :  24  Id.  115.|| 

Explained  9  Harris  369,  and  commented  on  2  Miles  239. 

1  See  7  Wright  442. 
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Thomas  against  Smith  and  another. 

IN    ERROR. 

In  an  action  against  executors  to  recover  a  debt  due  by  their  testator,  it 
appeared  that  the  testator  had  a  large  estate  at  the  time  of  his  death,  and 
that  previously  to  his  death  he  had  conveyed  portions  of  his  real  estate  to 
his  three  sons,  each  of  whom  gave  him  a  bond  for  part  of  the  consideration- 
money,  payable  in  one  year  after  his  death,  and  at  the  time  of  the  execution 
of  the  bonds,  it  was  agreed  that  the  amount  should  not  be  paid,  but  that 
they  should  be  given  up  to  the  obligors  respectively,  at  or  after  the  testator's 
death ;  an  endorsement  to  which  effect  was  made  by  the  testator  on  the 
bonds :  Held,  that  under  these  circumstances,  the  bonds  were  not  to  be  con- 
sidered as  assets  for  which  the  executors  were  liable;  and  that  if  the  convey- 
ance to  the  sons  was  invalid  as  against  creditors,  their  remedy  was  by 
proceeding  against  the  land. 

THIS  was  a  writ  of  error  to  the  Court  of  Common  Pleas  of 
Northampton  County,  to  remove  the  record  of  an  action  of  debt, 
brought  by  Rebecca  Thomas,  for  the  use  of  Freeman  Thomas, 
against  Michael  Smith  and  Jacob  Rothrock,  executors  of  the  will 
of  Isaac  Rothrock,  deceased,  upon  a  bond  of  the  testator,  dated 
the  27th  of  November  1817,  for  132£.,  payable  in  one  year  from 
the  date. 

The  defendants  pleaded  a  special  plea  which  set  forth,  in  sub- 
stance, that  before  suit  brought,  namely,  on  the  18th  of  December 
1821,  they  settled  their  accounts  of  the  administration  in  the  reg- 
ister's office,  which  accounts  were  duly  confirmed  in  the  Orphans' 
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Court,  and  that  afterwards  they  were  discharged  by  a  decree  of  the 
said  court  unreversed  and  unappealed  from,  and  administrators  de 
bonis  non  were  appointed  in  their  place ;  and  that  they  were  not, 
at  the  time  of  the  institution  of  the  suit,  executors  of  the  will  of 
Isaac  Rothrock,  but  had  fully  administered,  &c. 

To  this  plea,  the  plaintiff  replied,  in  substance,  that  before  their 
discharge,  the  defendants  delivered  up  certain  bonds,  goods  and 
chattels,  belonging  to  the  testator,  to  certain  legatees,  without 
receiving  any  consideration  therefor,  and  without  accounting  for 
the  same,  alleging  a  devastavit ;  by  means  whereof  the  estate, 
at  the  time  of  their  discharge,  was  insufficient  to  pay  the  debts  of 
the  deceased;  traversing  that  the  defendants  had  fully  adminis- 
tered. 

*40°1  *^n  Demurrer  to  this  replication,  the  Court  of  Common 
••  Pleas  gave  judgment  for  the  defendant.  A  writ  of  error 
was  taken  out,  and  the  judgment  was  reversed  by  the  Supreme 
Court,  who  remanded  the  cause  to  the  court  below,  "to  give  the 
defendants  an  opportunity  of  withdrawing  the  demurrer,  by  leave 
of  the  court  there,  and  rejoining  to  the  replication,  either  by  put- 
ting the  facts  of  it  in  issue,  or  alleging  some  new  matters  in  avoid- 
ance of  it;"  for  the  trial  of  which,  when,  if  issue  should  be  joined, 
a  venire  facias  de  novo  was  awarded.1 

The  demurrer  having  been  accordingly  withdrawn,  the  cause  came 
on  for  trial  on  the  28th  of  August  1837,  when  the  plaintiff  gave  in 
evidence  the  bond  upon  which  the  suit  was  brought,  and  the  will  of 
Isaac  Rothrock,  the  obligor. 

The  defendants  gave  in  evidence  the  settlement  of  their  accounts 
in  the  Orphans'  Court,  and  the  decree  of  that  court  fo'r  their  dis- 
charge, and  then  offered  to  prove  as  follows : 

"  That  Isaac  Rothrock,  the  testator,  at  the  time  of  his  decease, 
was  a  man  of  large  estate,  sufficient  for  the  payment  of  all  his 
debts.  That  previous  to  his  decease  he  had  conveyed  portions  of 
his  real  estate  to  each  of  his  three  sons,  John,  Jacob  and  Joseph 
respectively,  for  the  considerations  mentioned  in  the  deeds  convey- 
ing the  same  to  them  respectively  ;  that  of  the  consideration  money, 
a  bond  was  taken  from  each  of  the  said  three  sons  for  the  sum  of 
31218.75,  payable  in  one  year  after  his  death  ;  and  that  at  the  time 
of  the  execution  of  such  bonds  it  was  agreed  that  the  amount 
thereof  should  not  be  paid,  but  that  they  should  be  given  up  to  the 
obligors  respectively,  at  or  after  the  testator's  death;  that  nothing 
by  law  could  have  been  recovered  thereon  ;  that  as  to  Jacob  Roth- 
rock the  testator  was  indebted  to  him  in  at  least  the  amount  of  the 
bond  so  taken  from  him ;  and  that  this,  exclusive  of  the  idea  of 
advancement,  was  a  sufficient  consideration  forgiving  up  his  bond; 
that  John  Rothrock,  at  the  time  of  his  father's  decease,  was  insol- 

1  See  Thomas  v.  Kiegel,  5  Rawle  266. 
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vent,  and  nothing  could  have  been  recovered  on  his  bond ;  and  that 
Joseph  Rothrock  was  also  insolvent,  and  nothing  could  have  been 
recovered  on  his  bond ;  that  the  whole  estates,  real  and  personal, 
both  of  the  said  Joseph  Rothrock  and  John  Rothrock,  were  ex- 
hausted in  suits  brought  by  the  executors,  and  subsequently  by  the 
administrator  de  bonis  non,  and  went  and  were  applied  to  the  satis- 
faction of  the  debts  due  by  Isaac  Rothrock,  deceased,  so  far  as  the 
same  would  reach,  and  nothing  more  could  have  been  obtained  or 
recovered  therefrom  than  was  so  recovered  and  applied ;  that  the  in- 
debtedness of  John  Rothrock  to  his  father,  and  forming  the  consid- 
eration of  the  said  bond,  arose  from  the  conveyance  of  a  tract  of 
land,  situated  in  Lower  Saucon  township,  Northampton  county,  by 
the  testator  to  him  ;  and  that  the  said  land  was,  subsequent  to  such 
*sale  by  the  testator  to  the  said  John,  seized  and  taken  in  I-JMAO 
execution,  and  sold  from  the  said  John  by  virtue  of  judg-  L 
ments  obtained  and  executions  issued  against  the  testator's  estate 
for  a  debt  which  accrued  before  the  said  sale  and  conveyance  by 
the  testator  to  his  said  son  John." 

To  the  admission  of  which  the  plaintiff  by  his  counsel  objected ; 
but  the  court  overruled  the  objection  and  admitted  the  evidence ; 
and  the  plaintiff  excepted  to  the  decision. 

Evidence  was  then  given  to  the  effect  stated  in  the  offer  of  the 
defendant's  counsel. 

The  charge  of  the  court  (Banks,  President,)  was  in  substance  as 
follows : 

"  The  plaintiff  rests  his  claim  upon  his  right  to  charge  the  de- 
fendants with  the  amount  of  three  bonds,  given  their  testator  by 
his  three  sons  for  $1218.75  each.  The  bond  of  John  is  dated  on 
the  26th  of  May  1818.  The  bond  of  Jacob  and  that  of  Joseph 
are  dated  the  15th  of  April  1818.  Each  of  the  said  bonds  is  made 
payable  one  year  after  the  decease  of  the  obligee.  In  his  will  the 
father  gives  and  bequeaths  unto  each  of  his  said  three  sons  the  sum 
of  $1218.75  ;  for  which  sum  he  holds  a  bond  of  each  one  of  them, 
and  directs  his  executor  to  give  up  the  said  bonds  to  his  said  sons, 
after  his  decease.  This  was  in  full  of  their  share  of  his  estate. 
His  will  is  dated  the  30th  of  May  1818. 

"  The  bond  of  Jacob  has  been  produced  in  court,  and  given  in 
evidence  on  this  trial.  The  following  endorsement  is  written  on 
this  bond :  '  This  is  to  certify  to  whom  it  may  concern,  that  I, 
Isaac  Rothrock,  having  sold  a  piece  of  land  to  my  son  Jacob  Roth- 
rock, for  which  this  bond  is  given,  which  sum  of  money  is  to  be  in 
full  of  his  share  of  my  estate,  real  and  personal,  and  I  do  order  my 
executors  or  administrators  to  give  up  this  bond  to  my  said  son 
as  his  full  share  of  my  estate,  on  his  signing  a  release  for  his 
whole  share  of  my  estate.'  This  endorsement  is  dated  on  the  18th 
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of  April,  1818,  and  is  signed  and  sealed  by  Isaac  Rothrock,  and 
attested  by  two  witnesses. 

"  It  appears  by  the  administration  account,  as  settled  in  the 
Orphans'  Court,  that  the  defendants  did  give  up  their  bond  to  the 
obligors,  according  to  the  directions  of  the  will. 

"  Gertrude  Rothrock,  the  widow  of  the  testator,  testified,  that 
when  her  husband  and  herself  executed  the  deed  to  Jacob  for  the 
land,  Jacob  refused  to  sign  a  bond  until  it  was  understood  that  it 
was  not  to  be  pard  ;  that  she  heard  her  husband  afterwards  say  that 
Jacob's  bond  was  not  to  be  paid. 

"  John  Brock,  Esq.,  who  drew  the  bond  and  endorsement,  and 
is  a  witness  to  them,  testifies  that  it  was  expressly  understood,  that 
the  bond  of  Jacob  was  not  to  be  paid. 

*404/1        "  *^as  this  bond  assets  in  the  hands  of  the  defendants 
'   for  the  payment  of  debts  ?     If  it  was  not,  they  cannot  in 
this  suit  be  charged  with  its  amount. 

"  It  appears  by  the  testimony  of  the  two  witnesses,  that  it  was 
part  of  the  agreement  between  the  father  and  son,  that  it  was  not 
to  be  paid.  The  endorsement  on  the  bond  forms  part  of  the  trans- 
action. It  was  binding  upon  the  testator  of  the  defendants.  If 
binding  on  the  testator,  it  must  be  equally  so  upon  his  representa- 
tives. It  is  accompanied  by  all  the  solemnities  with  which  the 
bond  was  executed.  It  is  under  seal.  It  is  attested  by  two  wit- 
nesses. By  it  the  obligee  certifies  that  it  is  to  be  in  full  of  Jacob's 
share  in  his  estate.  By  it  he  orders  his  executors  to  give  it  up  to 
the  obligor.  That  they  were  also  to  stand  as  his  share  of  the 
estate,  forms  part  of  the  condition  of  the  bojid  itself.  This  is  a 
part  of  the  agreement  between  the  parties,  and  is  as  binding  as  any 
other  part  of  the  agreement.  Jacob  would  not  have  contracted  on 
any  other  terms.  The  old  man  in  his  will,  which  is  afterwards 
made,  provides  for  the  fulfilment  of  this  part  of  the  contract  on 
his  part.  He  could  not  have  changed  it  by  his  will,  without  the 
consent  of  Jacob. 

"  I  am  of  opinion  that  the  defendants  could  not  have  enforced 
the  payment  of  this  bond  by  Jacob  ;  that  its  amount  was  not  assets 
in  their  hands  for  the  payment  of  debts,  and  that  they  cannot  be 
charged  with  it  in  this  action. 

"  The  bonds  of  John  and  Joseph  are  not  to  be  found,  and  cannot 
be  produced.  The  defendants  contend,  that  they  were  subject  to 
terms  similar  to  those  which  have  been  proved  in  regard  to  the 
bond  of  Jacob. 

"  This  their  counsel  have  argued  may  be  inferred  from  the  fact 
that  they  are  all  dated  near  the  same  time;  that  they  are  for  the 
same  sum  ;  that  they  are  all  made  payable  one  year  after  the 
decease  of  the  father ;  that  the  provision  in  the  will  is  the  same  as 
to  them  all ;  that  this  sum  was  to  be  in  full  of  each  one's  share  in 
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his  father's  estate  ;  that  the  old  man  had  about  this  time  sold  lands 
to  each  one  of  them  ;  that  this  was  done  by  the  father,  as  Brock 
testifies,  to  settle  his  estate  among  his  children  in  his  lifetime ;  that 
he  had  calculated  the  amount  of  his  debts,  and  that  he  thought  he 
had  enough  left  to  pay  his  debts,  after  giving  these  bonds  to  his 
children.  What  bonds  does  the  witness  refer  to  ?  Is  it  to  the  three 
bonds  now  in  dispute  ?  The  court  intrusts  all  the  evidence  to  your 
consideration.  If  you  are  satisfied  from  it  that  the  bonds  of  John 
and  Joseph  were  given,  subject  to  the  same  condition  that  Jacob's 
•was,  then  the  defendants  cannot  be  charged  with  their  amount.  If 
they  were  not  subject  to  the  same  conditions  then  they  would  be 
chargeable  with  their  amount ;  and  as  you  believe  them  to  have 
been  the  one  way  or  the  other,  so  you  will  regulate  your  verdict  in 
regard  to  this  part  of  the  case." 

*The  jury  found  for  the  defendants.  r+40^ 

The  errors  assigned  in  this  court  were  as  follows : 
1st.  The  court  erred  in  admitting  the  evidence  mentioned  in  the 
plaintiff's  bill  of  exceptions. 

2d.  The  court  erred  in  their  construction  of  the  condition  and 
endorsement  of  Jacob  Rothrock's  bond,  and  in  saying  that  it  was 
not  assets  in  the  defendants'  hands,  and  that  they  could  not  be 
charged  with  it  in  this  action. 

3d.  The  court  erred  in  submitting  it  to  the  jury  to  find  that  John 
and  Joseph  Rothrock's  bonds  were  subject  to  the  same  terms  and 
conditions  as  the  bond  of  Jacob  Rothrock ;  there  being  no  evidence 
in  the  cause,  from  which  these  facts  might  be  inferred ;  and  also  in 
saying  that  if  they  wfere  subject  to  the  same  condition  that  Jacob's 
was,  the  defendants  could  not  be  charged  with  their  amount. 

Mr.  Hepburn,  for  the  plaintiff  in  error,  cited  2  Kent's  Com. 
437 ;  Whitehill  v.  Wilson,  3  P.  &  W.  414 ;  Dubois  v.  Lord,  5 
Watts  49  ;  Newbaker  t>.  Alrick,  Id.  184 ;  Stouffer  v.  Latshaw,  2 
Id.  165. 

Mr.  Porter,  contra,  cited  Wentz  v.  Dehaven,  1  S.  &  R.  317  ; 
Roming  v.  Romig,  2  Rawle  241 ;  Saam  v.  Saam,  4  Watts  432 ; 
Stockton  v.  Wilson,  3  P.  &  W.  130. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — The  question  is,  whether  these  bonds  were  assets 
for  payment  of  debts.  That  they  were  not  intended  to  be  so,  is 
evident  from  the  terms  of  the  endorsement,  by  which  the  defendants 
•were  ordered  to  redeliver  them  to  the  obligors,  when  they  should 
relinquish  all  claim  to  any  other  part  of  the  estate.  Had  there  been 
a  reservation  for  payment  of  the  debts,  it  would  have  been  easy 
to  express  it ;  but,  as  it  was  supposed  there  would  be  enough  beside, 
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none  was  intended.  Then  why,  it  has  been  asked,  should  bonds 
have  been  taken  at  all  ?  Simply  because  it  is  a  custom  in  some 
parts  of  the  state  to  take  securities  for  advancements,  merely  as 
acknowledgments  of  them,  which  do  not,  however,  always  contain 
a  clause  of  self-defeasance,  and  which  may  consequently  be  used  to 
enforce  the  father's  plan  of  distribution.  That  was  certainly  not 
the  object  to  be  accomplished  by  them  here  ;  for  he  died  intestate, 
and  leaving  a  greater  estate  than  was  anticipated,  the  sons  might 
consistently  with  the  terms,  have  thrown  their  bonds  and  advance- 
ments into  hotchpot,  and  entitled  themselves  to  enhanced  portions ; 
and  to  enable  them  to  do  so  was  probably  the  motive  for  giving  the 
transaction  its  peculiar  form.  But  whatever  the  motive,  the  pro- 
*40P1  v'8'on  '8»  in  ^h*8  respect,  an  unconditional  *one,  and  it  is,  not 
J  the  office  of  interpretation  to  violate  it..  I  lay  the  will  out 
of  the  case.  Its  arrangements  are  subordinate  to  those  of  the  con- 
tract by  which  the  rights  and  responsibilities  of  the  parties  had  been 
definitively  fixed.  If  the  particular  disposition  were  valid  as  to 
creditors  at  its  date,  they  cannot  object  to  a  particular  part  of  it 
now  ;  and  if  it  were  not,  their  recourse  is  to  the  land,  and  not  to 
the  nominal  price  of  it  as  personal  assets.  Its  validity  under  the 
13  Eliz.  would  depend  on  the  sufficiency  of  the  property  retained 
to  answer  the  debts,  and  on  the  consideration  of  the  conveyances, 
which  ought  to  be  not  merely  good,  but  valuable.1  It  was  testified, 
in  respect  of  the  first,  that  the  deficiency  has  been  caused  by  subse- 
quent depreciation ;  and  as  to  the  second,  that  at  least  one  of  the 
sons  insisted  on  a  stipulation  against  personal  liability,  without 
which  the  expected  bounty  might  have  been  a  burden  to  him.  Hope- 
less insolvency  has  been  sometimes  brought  on  children  born  to  ex- 
pectations of  fortune,  by  the  enforcement  of  securities  for  owelty  of 
partition  ;  of  which  Gelback's  Appeal,  8  S.  &  R.  205,  where  the 
value  of  the  whole  estate  fell  below  the  amount  of  the  recognisances, 
is  a  notable  instance.  Now  the  creditors  could  impeach  tbe  present 
transaction  only  by  treating  it  as  a  measure  of  distribution,  how- 
ever valid  as  between  the  parties,  yet  as  a  nullity  throughout  in 
respect  to  themselves ;  for  if  the  sons  despite  the  stipulation  to  the 
contrary,  were  held  liable  to  the  executors  for  any  purpose,  it  would 
assume  the  character  of  a  contract  on  valuable  consideration  ;  and 
the  pretension  of  the  plaintiff  to  hold  them  so,  is  destructive  of 
itself.  He  may  not  recover  against  the  terms  of  the  contract  by 
an  action  affirmative  of  it.  On  the  other  hand,  if  the  bonds  were 
treated  as  the  nullities  they  purport  to  be,  the  conveyances,  thus 
destitute  of  support  from  a  valuable  consideration,  would  be 
avoided  by  the  statute,  and  the  land  would  be  left  specifically  liable 
to  execution  for  the  debts.  But  as  the  bonds  and  endorsements 
constitute  an  entire  transaction  which  is  fraudulent  or  fair  in  the 

1  See  4  Whart.  42. 
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whole,  it  cannot  be  affirmed  in  part  and  disaffirmed  in  part,  so  as  to 
make  it  what  the  parties  intended  it  should  not  be.  The  plaintiff 
might,  perhaps,  entitle  himself  to  judgment  de  terris  against  the 
proper  parties  ;  but  he  cannot  recover  so  as  to  involve  the  defend- 
ants in  personal  liability  for  having  delivered  up  a  contract  which, 
by  its  terms,  they  were  bound  to  do.  The  circumstances  recapitu- 
lated in  the  charge,  were  sufficient,  at  least  to  go  to  the  jury  as 
evidence  that  the  lost  bonds  were  executed  on  the  same  condition  as 
.was  the  one  produced;  and  the  whole  case  seems  to  have  been 
properly  submitted. 

Judgment  affirmed. 

Cited  by  Counsel,  10  Barr  428  ;  3  P.  F.  Smith  308. 


*  [PHILADELPHIA,  MARCH  28,  1838.]  [*407 

Gordon  against  McCarty. 

IN    ERROR. 

1.  In  an  action  against  the  surety  in  a  bond  given  in  the  Orphans'  Court, 
to  secure  the  distributive  share  of  the  plaintiff  in  the  property  of  an  intestate 
where  the  defence  was,  that  the  plaintiff  had  executed  a  release  to  the  prin- 
cipal obligor,  of  all  demands  arising  from  the  said  bond,  it  was  held,  that 
evidence  was  admissible  of  what  took  place  before  and  at  the  execution  of 
the  release,  to  prove  that  a  fraud  had  been  practised  upon  the  plaintiff  in 
respect  to  the  execution  of  the  release,  although  it  was  not  alleged  that  the 
defendant  was  present  or  privy  to  the  fraud. 

2.  Although  a  release  may  have  been  obtained  by  a  fraud  practised  upon 
the  obligee  by  the  principal  obligor  in  a  bond,  yet  if  the  surety  were  not  a 
party  to  the  fraud,  and  the  obligee  suffer  several  years  to  elapse  without 
bringing  suit  or  giving  notice  to  the  surety  of  the  fraud  practised,  during 
which  time  the  principal  becomes  insolvent,  these   circumstances   will   iu 
equity  discharge  the  surety. 

ERROR  to  the  Court  of  Common  Pleas  of  the  County  of  Bucks. 

This  was  an  action  of  debt  brought  by  Catharine  Gordon,  late 
Kohl,  one  of  the  daughters  of  George  Kohl,  deceased,  against  John 
McCarty,  one  of  the  sureties  in  a  bond  given  in  the  Orphans'  Court 
of  Bucks  County,  on  the  29th  of  March  1810,  by  Jacob  and  George 
Kohl,  sons  of  the  deceased,  to  whom  the  real  estate  of  their  father 
was  adjudged  by  the  court,  for  the  distributive  share  of  the  plain- 
tiff in  the  valuation  of  her  father's  real  estate.  The  action  was 
brought  to  recover  that  portion  which  became  due  at  the  decease 
of  the  widow  of  the  intestate.  The  suit  was  instituted  on  the  13th 
of  May  1835. 

The  defendant  pleaded  payment  with  leave  to  give  the  special 
matter  in  evidence,  &c.  ;  and  upon  this  issue  the  cause  came  on  for 
trial,  before,  Fox,  President,  on  the  llth  of  September  1837,  when 
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the  plaintiff  gave  in  evidence  the  bond  upon  which  the  action  was 
brought,  and  proved  the  death  of  the  widow  in  the  month  of  July 
1816. 

The  defendant  gave  in  evidence  the  following  instrument  executed 
by  the  plaintiff,  in  the  presence  of  Abraham  Kulp,  who  died  before 
suit  brought,  viz.  : 

"  To  all  persons  to  whom  these  presents  shall  come,  be  it  known, 
that  1,  Catharine  Gordon,  late  Catharine  Kohl,  one  of  the  children 
*408T  an(^  *ne^rs  °f  George  Kohl,  late  of  the  township  of  Plum- 
J  stead,  deceased,  do  hereby  acknowledge  that  I  have  re- 
ceived of  Jacob  Kohl  my  full  distributive  share  out  of  the  real 
estate  of  my  said  father.  And  I  do  hereby,  in  consideration  afore- 
said, direct  and  authorize  the  clerk  of  the  Orphans'  Court  in  and 
for  the  County  of  Bucks,  for  me  and  in  my  name  to  enter  satisfac- 
tion on  the  Orphans'  Court  bond  given  by  George  Kohl  and  Jacob 
Kohl,  with  Isaac  Michener  and  John  G.  McCarty,  as  their  sure- 
ties, for  my  distributive  share  out  of  the  estate  of  my  said  father, 
George  Kohl. 

"  In  witness  whereof,  I  have  hereunto  set  mv  hand  and  seal  this 
1st  day  of  September,  A.  D.  1824. 

her 

Sealed  and  delivered  CATHARINE  X  GORDON. 

in  the  presence  of  mark- 

ABRAHAM  KULP.' 

The  plaintiff  contended  that  the  above  instrument  of  writing  was 
obtained  of  her  through  the  false  representations  of  Jacob  Kohl ; 
and  offered  Mary  Jane  McCarty  as  a  witness  to  prove  the  con- 
versation that  took  place  between  the  plaintiff  and  Jacob  Kohl, 
one  of  the  principals  in  the  bond  at  the  time  the  release  was 
executed. 

The  defendant's  counsel  objected  to  the  testimony,  unless  it  was 
shown  that  the  defendant  was  present,  or  was  privy  to  the  fraud. 
The  court  overruled  the  objection  and  admitted  the  evidence,  and 
sealed  a  bill  of  exceptions. 

The  evidence  of  Mary  Jane  McCarty  was  in  substance  as  fol- 
lows: 

That  she  was  present  when  the  release  was  executed  ;  that  Jacob 
Kohl  came  to  her  mother's  house  with  a  piece  of  writing,  and 
wanted  her  to  sign  it ;  that  she  and  her  mother  lived  alone  in  one 
end  of  a  house ;  that  he  wanted  her  to  sign  the  paper ;  that  she 
said  she  was  unwilling  to  sign  it ;  and  said  she  was  unable  to  read 
or  write ;  that  her  mother  said  that  she  knew  nothing  of  a  release, 
until  she  pushed  for  her  money,  till  now,  it  was  brought  in  ;  that 
he  told  her  it  was  for  her  safety  the  writing  that  she  signed ;  that 
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it  was  nothing  that  would  injure  her ;  that  Kohl  gave  her  money 
after  the  paper  was  signed — not  at  that  time — after  that  while  he 
lived  in  Doylestown,  two  or  three  dollars  at  a  time ;  he  sometimes 
gave  her  five  or  six  dollars  or  less  ;  he  told  her  to  wait  till  he  was 
out  of  debt ;  she  could  do  better  without  than  he  could.  iShe  heard 
him  say  he  would  build  her  a  house  on  his  lot  in  Doylestown,  as 
part  of  her  share.  After  Kohl  came  there,  she  went  for  Kulp  as  a 
witness — Kohl  sent  her  for  Kulp.  After  the  death  of  her  father, 
her  mother  had  nothing  but  what  she  worked  for. 

On  cross-examination  she  said  that  she  was  twenty-one  last  Au- 
gust ;  was  *born  in  1816 ;  her  mother  had  but  one  child  I-JMAQ 
besides  her ;  was  the  wife  of  Justice  McCarty ;  her  mother  *• 
lived  with  her  at  that  time ;  does  not  know  of  her  mother's  age ; 
keeps  her  mother ;  has  kept  her  for  two  years  next  winter.  The 
defendant  lives  about  half  a  mile  from  witness.  Nobody  was 
present  when  Kohl  came  but  herself  and  mother  ;  no  money  paid 
at  the  time ;  Kohl  told  the  witness  to  go  for  Kulp ;  she  had  talked 
with  her  mother  about  this  action  ;  they  agreed  in  their  memories. 

The  court  was  requested  by  the  defendant's  counsel  to  charge 
the  jury  upon  several  points  which  were  presented  in  writing ;  of 
which  the  following  only  are  material,  viz.  : 

1.  The  court  was  requested  to  charge  that  the  release  given 
by  Catharine  Gordon   to  Jacob  Kohl  was  a  bar  to  a  recovery  in 
the  action  against  John  McCarty,  who  was  a  surety  in   the  bond, 
although  the  release  might  have  been  obtained  through  the  fraud- 
ulent representations  of  Jacob  Kohl,  the  principal  in  the  bond,  if 
tbe  defendant  was  not  privy  to  the  fraud 

The  court  refused  so  to  charge  the  jury. 

2.  The  court  was  requested  to  charge  that  if  the  jury  believed 
that  the  plaintiff  was,  at  the  time  of  the  execution  of  the  release, 
made  acquainted  with  its  contents  and  the  effect  of  it,  and  volun- 
tarily agreed  to  execute  it,  the  release  would  be  binding  upon  her. 

The  court  answered,  that  as  a  general  proposition  this  was  true, 
if  she  were  made  acquainted  with  all  her  rights,  more  particularly 
that  all  the  parties  to  the  bond  would  be  discharged. 

3.  The  court  was  requested  to  charge,  that  if  the  plaintiff  ne- 
glected to  bring  suit  upon  the  bond,  or  give  notice  to  the  defendant 
of  the  release  having  been  obtained  of  her  through  the  fraudulent 
and  false  representation  of  the  principal  in  the  bond,  for  a  period 
of  ten  years  after  the  discovery  of  the  fraud,  the  release  would 
operate  as  a  discharge  to  the  surety. 

To  which  the  court  answered,  that  if  she  discovered  the  fraud 
within  ten  years,  it  would  depend  upon  the  other  circumstances 
proved,  how  that  would  affect  her;  that  such  discovery  is  not  itself 
a  legal  bar. 

The  jury  having  found  for  the  plaintiff,  a  writ  of  error  was 
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taken :  and  the  admission  of  the  testimony  of  the  witness,  and  the 
charge  of  the  court  upon  the  points  above  mentioned  were  assigned 
in  this  court  for  error. 

Mr.  Porter  for  the  plaintiff  in  error,  cited  The  Commonwealth 
*1101  v-  *Et)erle,  3  S.  &  R.  9 ;  Wolf  v.  Carothers,  Id.  240; 
Whiting  t».  Johnson,  11  Id.  328;  Rogers  v.  Hall,  4  Watts 
359 ;  McKee  v.  Gilchrist,  3  Id.  230 ;  Reitenback  v.  Reitenback,  1 
Rawle  362 ;  Wilbur  v.  Strickland,  Id.  458 ;  Hoge  v.  Hoge,  1 
Watts  217  ;  Kreider  v.  Lafferty,  1  Whart.  303  ;  Iddings  v.  Id- 
dings,  7  S.  &  R.  115;  Stouffer  v.  Latshaw,  2  Watts  165;  Hawk 
v.  Geddes,  1  Id.  294 ;  Theobald  on  Principal  and  Sureties  68,  &c. 

Mr.  Miles,  contra,  cited  9  Co.  b. ;  Newland  on  Contracts  352 ; 
Chesterfield  v.  Jansen,  2  Ves.  155;  Jervoise  v.  Duke,  1  Vern.  20; 
Eq.  Ca.  Abr.  119  ;  1  Cases  in  Chan.  47  ;  2  Id.  120  ;  Huguenin 
v.  Barclay,  14  Ves.  273  ;  1  Cox  323  ;  2  Sch.  &  Lef.  214 ;  Ard- 
glass  v.  Pitt,  1  Vern.  239  ;  Hammond  v.  Stokes,  4  Price  161 ; 
Bates  v.  Graves,  2  Ves.  295 ;  Geiger  v.  Welsh,  1  Rawle  349 ; 
Coates  v.  Roberts,  4  Id.  100  ;  Johnson  v.  Thompson,  4  Watts  446  ; 
United  States  v.  Simpson,  3  P.  &  W.  539  ;  Stedman  v.  Rawlings, 
3  Atkyns  423. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  plaintiff  in  error  was  the  defendant  below. 
The  action  was  debt,  founded  upon  a  bond,  which  he  joined  in  exe- 
cuting as  one  of  the  sureties  of  Jacob  and  George  Kohl,  who  were 
the  principals  in  it.  The  defence  set  up  on  the  trial  of  the  cause 
was,  that  the  plaintiff  below,  on  the  1st  day  of  September,  1824, 
executed  a  release  in  writing  under  her  hand  and  seal,  to  Jacob 
Kohl,  one  of  the  principals  in  the  bond  ;  whereby  she  acknowledged 
that  she  had  received  of  him  her  full  distributive  share  out  of  the 
real  estate  of  her  late  father,  for,  and  on  account  of  which,  the 
bond  had  been  given  by  Jacob  and  George  Kohl,  in  pursuance  of  a 
decree  of  the  Orphans'  Court  of  the  county  wherein  the  estate  was 
situate;  and  in  consideration  thereof,  thereby  directed  and  author- 
ized the  clerk  of  the  Orphans'  Court,  for  her,  and  in  her  name,  to 
enter  satisfaction  upon  the  bond. 

The  sealing  and  delivery  of  the  release  was  proved ;  but  then  it 
was  alleged  by  the  plaintiff  below,  that  it  was  obtained  from  her 
through  false  representations  made  by  Jacob  Kohl ;  and  for  the 
purpose  of  establishing  this,  she  offered  to  prove  by  Mary  Jane 
McCarty  her  daughter,  the  conversation  that  took  place  between 
her,  the  plaintiff,  and  the  said  Jacob. 

The  counsel  of  the  defendant  below  objected  to  this  evidence, 
unless  it  were  shown  that  the  defendant  was  present,  or  was  privy 
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to  the  fraud.  The  court,  however,  overruled  the  objection,  and 
admitted  the  evidence.  The  opinion  of  the  court  in  this  behalf, 
was  excepted  to,  and  is  made  the  ground  of  the  first  error  assigned. 
The  evidence  was  clearly  admissible ;  because,  if  the  release  was 
*procured  by  fraud,  it  was  therefore  void  and  of  no  effect,.  1*411 
unless  rendered  otherwise  by  the  subsequent  conduct  of  the  "• 
plaintiff  below.  It  is  admitted  by  the  counsel  for  the  plaintiff  in 
error,  that  the  evidence  would  have  been  competent  in  an  action  on 
the  bond  against  Jacob  Kohl,  who  is  charged  with  the  fraud,  in  ob- 
taining the  release,  but  not  as  against  the  plaintiff  in  error,  who 
was  only  a  surety  in  the  bond,  unless  he  were  privy  to  the  fraud. 
This  distinction  however,  we  think  cannot  be  maintained.  No  good 
reason,  I  apprehend,  can  be  assigned  why  the  plaintiff  in  error 
should  gain  by,  or  take  advantage  of  the  fraud,  said  to  be  practised 
by  Jacob  Kohl  in  obtaining  the  release,  if  it  be,  that  he  has  been 
in  no  wise  prejudiced  by  it,  or  placed  in  no  worse  condition  now 
than  he  would  have  been  provided  no  such  release  had  ever  been 
obtained.  But  suppose  the  release  to  have  been  the  occasron  of  an 
injury  to  the  plaintiff  in  error,  if  he  were  now  to  be  held  liable  on 
the  bond,  which  could  not  otherwise  have  happened,  or  might  have 
been  provided  against  in  case  the  release  had  never  been  given  by 
the  defendant  in  error,  and  that  upon  this  ground  it  ought  to  be 
considered  an  available  defence  in  equity,  still  it  being  a  matter  of 
fact  not  necessarily,  in  its  nature,  connected  with  the  giving  of  the 
release,  the  proof  of  it  would  lie  upon  the  plaintiff  in  error,  and 
therefore  could  not  even  be  interposed  as  an  objection  to  the  evi- 
dence offered  to  establish  the  fraud.  To  hold  as  an  abstract  propo- 
sition, that  the  release,  though  procured  by  the  fraud  of  Jacob 
Kohl  without  the  slightest  participation  therein  of  the  plaintiff  in 
error,  is  a  discharge  of  the  latter  from  his  obligation,  because  he 
was  not  cognisant  of  the  fraud,  would  not  only  seem  to  contravene 
the  principles  of  common  honesty,  but  likewise  the  judicial  opinion 
as  often  as  it  has  been  expressed  on  this  point.  In  Bridgman  v. 
Green,  Wilmot's  Rep.  64,  where  two  of  the  defendants  had  money 
given  to  them  by  the  plaintiff,  who  was  prevailed  on  to  do  so  by  the 
imposition  and  undue  influence  exercised  over  him  by  a  third  defend- 
ant, Lord  Chief  Justice  Wilmot,  said,  "  There  was  no  pretence 
that  Green's  brother  or  his  wife  (the  two  to  whom  the  money  had 
been  given  through  the  improper  influence  of  Green  the  third 
defendant),  waa  party  to  any  imposition  or  had  any  due  or  undue 
influence  over  the  plaintiff ;  but  does  it  follow  from  thence  that  they 
must  keep  the  money  ?  No ;  whoever  receives  it,  must  take  it 
tainted  and  infected  with  the  undue  influence  and  imposition  of  the 
person  procuring  the  gift.  Let  the  hand  receiving  it  be  ever  so 
chaste,  yet  if  it  comes  through  a  corrupt,  polluted  channel,  the 
obligation  of  restitution  will  follow  it."  The  same  principle  also 
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seems  to  nave  been  entertained  by  Lord  Thurlow,  in  Lutteral  v. 
Lord  Waltham,  cited  4  Ves.  290,  and  reported  Dixon  v.  Olmias,  1 
Cox  Ch.  Ca.  415.  The  object  of  the  bill  in  that  case  was,  that 
an  estate  should  be  enjoyed,  as  if  a  recovery  had  been  suffered, 
upon  the  ground  that  Lutteral  had  prevented  Lord  Waltham  while 
*41i>1  on  ^}S  death-bed,  from  suffering  a  *recovery,  with  a  view 
J  that  the  estate  should  devolve  upon  the  person  with  whom 
Lutteral  was  connected.  There  the  estate  was  by  law  vested  in 
that  individual,  which  certainly  made  the  case  very  strong  in  her 
favor,  and  much  stronger  than  the  bare  acquisition  of  property  by 
imposition  ;  yet  whatever  might  have  been  the  final  decision  of  Lord 
Thurlow  upon  the  case,  he  had  no  doubt  that  it  was  against  con- 
science, that  one  person  should  hold  a  benefit  which  he  derived 
through  the  fraud  of  another.  This  doctrine  also  received  the 
entire  sanction  and  approbation  of  Lord  Eldon,  in  Huguenin  v. 
Barclay,  14  Ves.  288,  289,  where  he  says,  "I  should  regret  that 
any  doubt  could  be  entertained,  whether  it  is  not  competent  to  a 
Court  of  Equity  to  take  away  from  third  persons  the  benefit  which 
they  have  derived  from  the  fraud,  imposition,  or  undue  influence  of 
others  ;"  and  then  he  refers  to  the  opinions  mentioned  above  of 
Chief  Justice  Wilmot  and  Lord  Thurlow.  Now  it  cannot  be 
doubted,  that  it  may  be  as  great  a  benefit  to  a  person  to  be  released 
from  his  obligation  as  it  would  be  to  receive  a  gift  or  acquire  aright 
to  property:  and  when  he  has  parted  with,  or  given  up  nothing  for 
either,  there  is  no  reason  why  he  should  be  permitted  to  derive  any 
advantage  from  the  one  more  than  the  other,  when  procured  either 
by  the  fraud  of  himself  or  that  of  a  third  person.  We  therefore 
think  the  evidence  was  properly  admitted  by  the  court  below. 

The  second  error  is  an  exception  to  the  opinion  of  the  court 
upon  the  first  point  submitted  by  the  counsel  for  the  defendant 
below  ;  requesting  the  court  to  instruct  the  jury,  "  that  the  release 
given  by  Catharine  Gordon  to  Jacob  Kohl,  was  a  bar  to  a  recovery 
in  this  action  against  John  McCarty,  who  was  a  surety  in  the  bond, 
notwithstanding  the  release  might  have  been  obtained  through  the 
fraudulent  representations  of  Jacob  Kohl,  the  principal  in  the  bond, 
if  the  defendant  was  not  privy  to  the  fraud."  The  answer  of  the 
court  was,  that  "this  proposition  was  not  correct."  We  can  per- 
ceive no  error  in  this  answer.  On  the  contrary,  from  what  has  been 
shown  to  be  the  law,  above,  in  regard  to  the  question  embraced  in 
the  first  error,  it  is  very  clear  that  the  court  were  right. 

The  third  error  is  an  exception  to  the  opinion  of  the  court  on 
the  defendant's  third  point.  By  it,  the  court  were  requested  to 
instruct  the  jury,  "  that  if  they  believed,  that  the  plaintiff,  at  the 
time  of  the  execution  of  the  release,  was  made  acquainted  with  its 
contents,  and  the  effect  of  it,  and  voluntarily  agreed  to  execute  it, 
the  release  would  be  binding  upon  her."  The  court,  to  this, 
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answered,  "  that  as  a  general  proposition,  this  was  true,  if  she  were 
made  acquainted  with  all  her  rights,  more  particularly,  that  all  the 
parties  to  the  bond  would  be  discharged."  I  am  not  altogether 
satisfied,  that  this  answer  is  free  from  error.  For  if  the  court  meant 
to  charge  the  jury,  that  unless  the  plaintiff  below  were  made 
acquainted,  at  the  time  of  the  execution  of  the  release,  that  it  would 
discharge  all  the  *other  obligors  in  the  bond,  as  well  as  r*4iQ 
Jacob  Kohl,  the  release  would  not  be  good,  such  direction  •- 
was  clearly  erroneous :  because  it  was  matter  of  law,  of  which  she 
would  be  presumed  to  have  a  knowledge,  unless  it  had  been  shown 
that  she  was  advised  otherwise.  But  whether  the  court  intended  so 
to  instruct  the  jury,  or  not,  I  am  strongly  inclined  to  think,  that 
the  jury  might  have  understood  the  court  in  that  way,  and  thus 
have  been  misled  as  to  the  law  on  this  point.  Neither  am  I  con- 
vinced, but  the  jury  might  have  been  misled  by  the  previous  quali- 
fication of  the  court,  in  saying,  "  If  she  were  made  acquainted  with 
all  her  rights;"  for  if  the  jury  were  induced  to  believe  from  this,  as 
it  is  very  possible  they  may,  that  it  was  the  duty  of  Jacob  Kohl  to 
have  informed  the  plaintiff  below,  at  the  time  she  give  him  the 
release,  of  the  amount  that  was  coming  to  her  on  the  bond,  &c., 
otherwise  the  release  would  not  be  good,  it  would  seem  to  be  more 
than  was  required  of  him  by  law  ;  because  she  having  access  to  the 
bond  and  all  the  proceedings  in  the  Orphans'  Court  leading  to  it, 
must  be  presumed  to  have  known  the  amount  of  her  claim  on  the 
bond,  and  the  full  extent  of  her  right  in  this  respect ;  as  it  does 
not  appear  from  the  evidence,  that  there  was  any  misstatement  of  it 
made  to  her.  I  cannot  say,  however,  that  I  am  fully  satisfied,  that 
the  judgment  ought  to  be  reversed  on  account  of  this  assignment 
of  error  alone  ;  but  as  it  must  be  reversed  for  the  next  and  last 
error  assigned,  I  have  thought  it  right  to  mention  these  objections 
to  the  answer  of  the  court  on  the  defendant's  third  point,  that  they 
may  be  obviated  on  a  second  trial  of  the  cause. 

The  fourth  error  is  also  an  exception  to  the  opinion  of  the  court, 
as  given  to  the  jury,  in  answer  to  the  defendant's  fifth  point.  By 
it,  the  counsel  for  the  defendant  below  requested  the  court  to  charge 
the  jury,  "  That  if  the  plaintiff  neglected  to  bring  suit  upon  the 
bond,  or  give  notice  to  the  defendant  of  the  release  having  been 
obtained  of  her,  through  the  fraudulent  and  false  representations 
of  the  principal  in  the  bond,  for  a  period  of  ten  years  after  the  dis- 
covery of  the  fraud,  the  release  would  operate  as  a  discharge  to  the 
surety."  In  answer  to  this,  the  court  instructed  the  jury,  "  That 
if  the  plaintiff  below  discovered  the  fraud  within  ten  years,  it  would 
depend  upon  the  other  circumstances  proved,  how  that  would  affect 
her ;  that  such  discovery,  in  itself,  is  not  a  legal  bar."  Now  it 
seems,  that  it  appeared  on  the  trial,  that  Jacob  Kohl,  in  the  course  of 
the  ten  years,  become  insolvent,  and  still  continued  to  be  so,  at  the 
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time  of  the  trial.     This  circumstance,  taken  in  connection  wiih  the 
neglect  on  the  part  of  the  plaintiff  below,  either  to  bring  a  suit,  or 
make  known  to  the  defendant  below  the  fact  of  the  release,  as  she 
now  alleges,  having  been  obtained  of  her  by  false  and  fraudulent 
representations,  for  the   space  of  ten  years   after   she  discovered 
the  fraud  in  this  respect,  would  undoubtedly,  upon  equitable  prin- 
ciples, at  least,  be  sufficient  to  discharge  the  defendant,  and  make 
*  4.1 41   *ke  *release  a  good  protection  as  to  him.    Because  it  is  per- 
•"   fectly  evident,  that  if  the  plaintiff  below  came  to  the  know- 
ledge of  the  fraud,  which,  she  alleges,  was  practised  upon  her,  before 
Jacob  Kohl  became  insolvent,  and  she  had  immediately  advised  the 
defendant  of  it,  the  latter  might  have  obtained  an  indemnity  of 
Jacob  Kohl  against  his  liability  as  his  surety ;  or  have  paid  the 
money  to  the  plaintiff  below,  and  reimbursed  himself  by  suit  against 
his  principal;  but  after  the  insolvency  of  the  principal,  this  was 
impracticable.     Hence  it  would  be  unjust,  and  against  all  con- 
science, to  make  the  defendant  below  liable,  when,  by  the  act  of  the 
plaintiff  there,  in  giving  the  release,  he  had  reason  to  believe  he 
was  discharged  from  his  obligation  ;  and  in  the  next  place,  through 
her  neglect  to  advise  him  otherwise,  he  lost  all  possible  chance  of 
securing  himself  against  loss  on  account  of  his  suretyship.     It  is 
perfectly  manifest,  that  as  long  as  the  plaintiff  below  made  no  ob- 
jection to  the  release,  the  defendant  had  no  right  to  do  it,  but  had 
every  reason  to  conclude  it  was  good,  and  formed  a  complete  discharge 
of  himself  from  all  liability  on  the  obligation,  and  therefore  had  no 
occasion  to  give  himself  any  further  concern  about  it.     There  does 
not  appear  to  be  any  evidence  tending  to  prove  that  he  knew  of  any 
fraud  or  undue  influence  having  been  practised  by  Jacob  Kohl,  in 
procuring  the  release.     It  merely  appears  that  he  got  the  release 
written,  but  was  not  present  at  the  execution  of  it.     In  short,  it  is 
difficult  to  believe,  from  the  evidence,  that  any  fraud  was  practised 
upon  the  plaintiff  below,  in  obtaining  the  release  from  her.     The 
only  evidence  that  was  offered  by  the  plaintiff,  with  a  view  of  estab- 
lishing it,  was  that  of  her  daughter,  who  was  but  eight  years  of  age 
at  the  time,  and  that  time  about  thirteen  years  before  the  trial ! 
And  she  merely  says,  that  Jacob  Kohl  came  to  her  mother's  house 
with  a  piece  of  writing,  and  wanted  her  to  sign  it ;  that  her  mother 
said  she  was  unwilling  to  sign  it ;  that  she  was  unable  to  read  or 
write ;  that  her  mother  said  she  knew  nothing  of  a  release,  until 
she  pushed  for  her  money,  till  now  it  was  brought  in  ;  that  Jacob 
Kohl  told  her  mother,  the  paper  which  she  signed  was  for  her 
safety,  and  that  it  would  not  injure  her  ;  that  he  gave  her  no  money 
at  the  time  of  the  execution  of  the  release,  but  gave  her  money  at 
various  times  afterwards,  and  promised  to  build  her  a  house.     Now 
I  cannot  avoid  thinking,  if  this  evidence  proves  anything,  or  be 
entitled  to  any  weight  at  all,  that  it  rather  goes  to  show,  that  Jacob 
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Kohl  prevailed  on  his  sister  to  sign  the  release,  upon  the  faith  of  a 
promise  made  to  her  at  the  time,  that  he  would  provide  for  her,  and 
satisfy  her  fully  for  it  thereafter ;  and  this,  it  would  seem,  he  did 
fulfil,  in  part,  at  least,  if  not  in  whole.  If  this  was  the  ground 
upon  which  the  release  was  obtained,  though  Jacob  Kohl  may  after- 
wards have  failed  to  fulfil  his  promise,  still  it  would  not  amount  to 
such  a  fraud  as  would  avoid  the  release,  even  against  Jacob  himself. 
It  would  only  amount  to  a  breach  of  his  promise,  for  which  he 
would  *be  answerable  in  an  action  of  assumpsit.  But  the  r*A-i  - 
evidence  of  the  daughter  is  very  indistinct  and  confused.  It  "• 
consists  mostly  of  declarations  made  by  her  mother,  not  at  the  time 
of  giving  the  release,  but  afterwards,  which  were  not  evidence  at 
all,  and  ought,  therefore,  to  have  been  excluded  or  left  out  of  view 
altogether.  Fraud  is  not  to  be  presumed ;  it  ought  to  be  clearly 
established  by  satisfactory  proof.  The  charge  of  the  court  on  this 
point,  is  also  somewhat  indistinct  and  obscure,  in  saying,  "that  if 
the  plaintiff  below  discovered  the  fraud  within  ten  years,  it  would 
depend  upon  the  other  circumstances  proved,  how  that  would  affect 
her;  without  mentioning  or  explaining  what  those  other  circum- 
stances proved  were,  which  the  court  here  had  an  allusion  to  ;  thus 
leaving  it  to  the  jury  to  conjecture  what  they  were  ;  which  ought 
not  to  have  been. 

The  judgment  is   therefore   reversed ;   and   a   venire   de   novo 
awarded. 

Judgment  reversed,  and  venire  de  novo  awarded. 

Cited  Counsel,  12  Wright  475  ;  ||  16  Smith  175  ;  15  Norris  91.|| 
Brought  before  the  Court  again,  4  Whart.  321. 
UFollowed,  Buffington  v.  Bernard,  9  Norris  68.  |j 
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Frauen felt's  Estate. 


1.  Executors  cannot  apply  a  legacy  given  to  a  wife,  to  the  payment  of  a 
debt  due  by  her  husband  to  a  stranger,  without  the  authority  or  assent  of 
the  husband. 

2.  Where  the  executors  of  a  testator  paid  off  a  bond  given  by  the  husband 
of  a  legatee,  without  having  been  requested  to  do  so  by  the  obligor,  it  was 
held,  that  they  were  not  entitled  to  a  credit  for  the  amount  on  the  settlement 
of  their  accounts,  although  the  obligor  afterwards  got  possession  of  the  bond, 
and  refused  to  return  it  to  the  executors. 

THIS  was  an  appeal  from  the  decree  of  the  Orphans'  Court  of 
Northampton  County,  on  the  settlement  of  the  accounts  of  Jacob 
Frauenfelt  and  Conrad  Frauenfelt,  executors  of  the  will  of  Jacob 
Frauenfelt,  deceased. 
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*41fi1  *^n  *^c  cour^  below,  the  accounts  of  the  executors  were 
^  referred  to  an  auditor,  who  reported  that  there  wa's  a  bal- 
ance in  the  hands  of  the  executors  of  $1461.29,  to  be  paid  to  the 
children  of  the  testator,  according  to  the  directions  of  the  will. 
One  of  the  said  children  was  Elizabeth,  the  wife  of  Jonathan 
Brown.  In  making  distribution  of  the  said  balance,  the  auditor 
allowed  the  executors  the  following  credit  as  a  deduction  from  her 
share  of  the  estate,  viz. : 

"  1822,  July  22d.     Amount  of  John  Brown  s  bond 

due  to  Beers  paid  to  Peter  Ihrie.  Esq.  $255.85 

Interest  to  21st  Dec.  1835  205.96 


$461.81" 


Elizabeth  Brown  filed  the  following  exception  to  the  auditor's 
report. 

1st.  That  the  said  auditor  erred  in  allowing  the  accountants 
credit  for  $461.81,  the  amount  of  the  bond  alleged  to  have  been 
paid  by  them  to  Peter  Ihrie,  Esq.,  as  a  set-off  against  the  share 
of  Elizabeth  Brown,  late  Frauenfelt,  wife  of  Jonathan  Brown,  and 
one  of  the  daughters  and  legatees  of  the  said  Jacob  Frauenfelt, 
deceased. 

2d.  That  the  auditor  exceeded  his  authority  in  making  such  dis- 
tribution ;  and  in  allowing  the  said  accountants  to  set  off  against 
the  share  of  the  said  Elizabeth  Brown,  a  debt  alleged  to  be  due  by 
her  husband  to  the  accountants  individually,  and  not  in  their  repre- 
sentative character. 

3d.  That  the  amount  of  the  moneys  paid  by  the  accountants  to 
Peter  Ihrie,  Esq.,  was  not  the  subject  of  set-off,  even  against  Jon- 
athan Brown,  much  less  against  the  said  Elizabeth  Brown. 

On  the  argument  of  the  exceptions,  the  deposition  of  the  auditor 
was  read ;  and  was  in  substance  as  follows  : 

"  The  sum  of  $461.81  deducted  from  the  share  of  Elizabeth, 
wife  of  Jonathan  Brown,  one  of  the  legatees,  was  the  believed 
amount  of  a  bond  given  by  the  said  Jonathan  Brown  to  one 
George  Beers,  and  by  him  assigned  to  George  Ihrie,  Esq.,  to  whom 
the  same  was  paid  by  the  said  Jacob  and  Conrad  Frauenfelt, 
by  their  note  for  the  said  sum  of  $255.85,  calculated  on  by  me  as 
the  principal  in  the  said  distribution,  and  which  they  have  since  dis- 
charged. There  was  no  evidence  before  me  that  Jonathan  Brown 
ever  requested  them  to  pay  off  the  said  bond  or  anything  to  that 
effect ;  on  the  contrary  the  same  was  wholly  denied.  The  bond  was 
not  before  me,  it  being  *alleged  that  the  said  Jonathan  took 
the  same  from  the  said  Jacob  and  Conrad,  without  paying 
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therefor,  and  refuses  to  return  it ;  of  which  belief  I  was,  and  therefore 
allowed  the  amount  of  it  to  the  said  executors.  Both  Jonathan  Brown 
and  Elizabeth  his  wife  were  opposed  to  the  deduction,  and  denied  that 
the  same  of  right  could  be  done.  I  made  the  calculation  from  the  note 
given  by  Jacob  and  Conrad  to  George  Ihrie,  Esq.,  thereto  annexed. 
Brown  denied  the  right  of  the  accountants  to  pay  his  debts  without 
his  consent.  Jonathan  Brown  admitted  he  had  the  bond  above  re- 
ferred to,  and  it  was  for  them  to  account  for  the  manner  in  which 
he  got  it ;  and  contended  that  they  had  no  right  to  take  his  wife's 
•money  to  pay  his  debts.  Brown  never  alleged  that  he  had  paid 
the  bond,  but  merely  denied  the  right  to  take  his  wife's  money  or 
portion  to  pay  his  debts.  The  executors  of  Jacob  Frauenfelt  al- 
leged, that  they  went  to  the  house  of  Jonathan  Brown  with  the 
said  bond  given  by  the  said  Brown  to  George  Beers,  and  assigned 
to  George  Ihrie,  and  had  a  receipt  written  for  him,  Brown,  to  sign, 
for  the  amount :  that  Brown  took  the  bond,  and  walked  off  with 
it,  and  did  not  sign  the  receipt.  The  receipt  which  they  said  they 
took  with  them  was  produced  to  me;  it  was  in  the  handwriting  of 
Colonel  Ihrie,  and  not  signed.  They  said,  he  might  have  stolen 
the  bond.  Jonathan  was  before  me.  He  said  he  had  the  bond ; 
denied  their  right  to  take  his  wife's  money  to  pay  his  debts.  He 
admitted  that  he  had  the  bond,  and  had  not  paid  for  it.  He  insist- 
ed upon  it,  that  they  had  no  right  to  take  his  wife's  money  to  pay 
his  debts.  He  never  said  he  had  received  the  bond  on  account  of 
his  wife's  portion." 

The  Orphans'  Court  dismissed  the  exception,  and  made  a  decree 
according  to  the  report  of  the  auditor ;  from  which  decree  Eliza- 
beth Brown  appealed  to  this  court. 

Mr.  Porter,  for  the  appellant,  argued,  that  the  executor  had  no 
right  to  pay  off  the  bond  of  the  husband  of  the  legatee  with  the 
wife's  legacy,  against  the  will  of  both  the  husband  and  wife  ;  and 
that  the  fact  of  the  husband  having  obtained  possession  of  the  bond 
under  the  circumstances  mentioned  by  the  auditor,  did  not  amount 
to  a  reduction  of  the  legacy  into  possession  or  to  an  agreement  that 
it  should  be  set  off.  He  cited  Lodge  v.  Hamilton,  2  S.  &  R.  493  ; 
Wintercast  v.  Smith,  4  Rawle  182 ;  Dennison  v.  Nigh,  2  Watts  90; 
Robinson  v.  Woelpper,  1  Whart.  183;  1  Wms.  on  Executors  555; 

Bount  v.  ,  5  Ves.  515  ;  Smith  v.  Scudder,  11  S.  &  R.  325; 

Sturgin  v.  Hannah,  2  Nott  &  McCord  147  ;  Gregory  v.  Marks,  1 
Randolph  355;  Stanwood  v.  Stanwood,  17  Mass.  57 ;  Warner's 
Estate,  2  Whart.  301.  The  forty-eighth  section  of  the  act  of  1832, 
relating  to  the  Orphans'  Court,  declares  that  when,  upon  any  pro- 
ceedings in  that  court,  a  sum  of  money  shall  be  awarded  for  the 
*share  or  portion  to  which  a  married  woman  may  be  entitled,  r*A-t  o 
such  money  shall  not  be  paid  to  her  husband,  until  he  shall  •- 
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have  given  security,  to  the  satisfaction  of  the  court,  that  the 
amount  thereof,  or  so  much  as  the  court  shall  deem  proper,  shall 
be  paid  after  his  death  to  his  wife.  [KENNEDY,  J. — That  section 
obviously  applies  only  to  the  case  of  a  partition  of  her  real  estate, 
and  a  conversion  of  it  into  money;  and  not  to  the  case  of  a  legacy 
to  the  wife,  or  her  distributive  share  of  personal  property.] 

Mr.  Uirie,  contra,  cited  Yohe  v.  Barnet,  1  Binn.  35^ ;    Clancy 
on   Married   Women   110;    Carpenter  v.   Faustin,  1  Salk.  115; 

Bates  v.  Dandy,  2  Atk.  206 ;  Coppin  v. ,  2  Peere  Wms. 

497 ;  Siter  v.  Jordan,  4  Rawle  468 ;  Harlan's  Case,  5  Id.  323. 

Mr.  Porter,  in  reply,  was  stopped. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — The  question  is,  whether  the  court  below  were 
right  in  allowing  the  executors  a  credit  for  the  amount  of  the  bond 
of  Jonathan  Brown,  in  favor  of  George  Beers,  assigned  to  George 
Ihrie,  and  paid  by  the  executors  to  Ihrie.  Had  there  been  any  evi- 
dence of  authority  or  assent  by  Brown  to  this  payment,  or  even  a 
ratification  of  it  after  it  was  made,  it  might  have  been  deemed  a  pay- 
ment of  so  much  on  account  of  the  legacy  bequeathed  to  his  wife. 
But  there  is  not  the  least  ground  for  alleging  this  :  on  rhe  contrary, 
the  evidence  shows  that  he  explicitly  denied  the  authority  of  the  exe- 
cutors, and  condemned  their  proceedings.  A  debtor  cannot,  at  his 
own  will  and  pleasure,  apply  the  money  he  owes,  in  payment  of  a 
debt  due  by  his  creditor,  to  a  third  person,  without  the  assent  of  such 
creditor.  The  court  below  seem  to  have  thought,  that  the  conduct 
of  Brown,  in  withholding  the  bond  from  the  executors,  after  refus- 
ing to  comply  with  the  terms  on  which  it  was  delivered  to  him, 
was  tantamount  to  a  ratification  of  their  act  in  paying  off  the  bond. 
This  conduct  may  have  been  very  improper ;  but  the  executors 
had  their  remedy,  by  an  action  against  him ;  and  it  is  impossible 
to  consider  a  positive  denial  of  their  authority,  an  explicit  dis- 
claimer of  their  acts,  as  an  assent  to  those  acts.  It  is  directly 
the  reverse.  We  are  therefore  of  opinion,  that  the  court  below 
.were  wrong  in  confirming  the  auditor's  report  and  allowing  this 
credit  to  the  executors :  and  that  the  sum  credited  should  be  dis- 
allowed. 

Decree  accordingly. 

Cited  Counsel,  8  W.  &  S.  118  ;  2  Ban-  470. 
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Kelly  and  Another  against  Eichman  and  Another. 

IN    ERROR. 

1.  Where  an  action  for  work  and  labor  done  had  been    brought  by  A. 
against  B.  before  a  justice  of  the  peace,  and  on  a  hearing  C.  was  offered  as  a 
witness  for  the  plaintiffs,  and  objected  to,  on  the  ground  that  he  was  a  part- 
ner of  A.  in  the  contract,  and  the  witness  was  rejected  by  the  justice,  who 
dismissed  the  suit  on   the  ground  that  it  could  not  be  maintained   by  A. 
alone,  and  another  suit  was  then  brought  by  A.  and  C.  jointly,  against  B. 
for  the  same  cause  of  action :  it  was  held,  on  the  trial  of  that  cause,  that  the 
defendant  was  estopped   from  denying  that  the  action  was  well  brought : 
although  it  appeared  by  the  evidence  that  the  contract  was  with  A.  alone, 
and  that  C.  was  not  interested. 

2.  Where  an  action  of  assumpsit  for  work  and  labor  done,  was  instituted 
before  a  justice  of  the  peace  in  the  names  of  A.,  and  B.  (for  the  use  of  A.), 
pla'ntiffs,  against  C.,  it  was  held,  that  it  could  not  be  amended  on  the  appeal 
by  striking  out  the  name  of  B.,  so  as  to  make  the  action  conform  to  the 
evidence,  which  was,  of  a  contract  with  A.  alone. 

Error  to  the  Court  of  Common  Pleas  of  Northampton  County. 

The  case  came  into  that  court  on  an  appeal  from  the  judgment 
of  J.  K.  Heckman,  Esq.,  a  justice  of  the  peace,  before  whom  the 
action  of  assumpsit  was  brought  by  George  Kelly  and  John  Boyle 
(to  the  use  of  George  Kelly),  against  William  Eichman  and  Chris- 
topher Midler,  trading  under  the  firm  of  Eichman  &  Midler,  to 
recover  from  the  defendants  the  sum  of  $90,  being  a  balance  alleged 
to  be  due  to  the  plaintiffs  for  mason-work  done  and  performed  for 
the  defendants,  at  a  building  belonging  to  them  in  South  Easton. 
The  justice  gave  judgment  for  the  plaintiffs ;  upon  which  the 
defendants  appealed  to  the  Common  Pleas. 

On  the  trial  before  Banks,  President,  John  Boyle,  one  of  the 
plaintiffs,  was  examined  and  stated  that  he  had  no  interest  in  the 
question,  that  he  had  a  part  in  the  contract  originally  but  gave  it 
up  before  the  building  commenced,  and  that  Kelly  went  on  with  the 
work.  The  witness  also  proved  that  the  work  was  done  by  Kelly, 
and  that  the  defendants  promised  to  pay  him.  f 

J.  K.  Heckman,  Esq.,  proved  that  Kelly  alone  brought  a  suit 
before  him,  for  the  same  cause  of  action,  and  also  for  a  small  sum 
*due  to  him  upon  another  account ;  that  Midler,  one  of 
the  defendants,  appeared  in  that  case,  and  resisted  the 
plaintiff's  claim,  so  far  as  respected  the  work  done  for  the  build- 
ing, which  was  in  controversy  in  this  case,  on  the  ground  that  it 
was  a  partnership  concern  between  Kelly  and  Boyle ;  and  that 
he  dismissed  the  suit  as  to  that  part  of  the  claim  upon  this 
ground. 

The  following  transcript  from  the  docket  of  the  justice  was  then 
given  in  evidence. 
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"  George  Kelly  ) 

v.  \ 

William  Eichman  and  Christopher  Midler.    ) 

Summons  demand  not  exceeding  $100 — issued  October  1st  1836, 
directed  to  the  constable  of  the  borough  of  Easton,  returnable  tLe 
7th  instant,  at  two  o'clock  in  the  afternoon.  The  plaintiffs  demand 
is  for  work  done  and  performed  for  the  defendants  $3.06  :  aiso  for 
the  amount  assumed  to  pay  for  336  perches,  9  feet  2  j  inches  mason 
work  done,  as  per  verbal  contract  with  William  Hall,  to  the  defend- 
ants' house,  at  fifty-eight  cents  per  perch,  $195. — Cr.  By  cash  re- 
ceived $90 ;  also  orders  on  the  store  $15.  Summons  duly  served 
on  oath  of  H.  S.  Troxell.  And  now  October  7th  1836,  the  parties 
appeared,  by  consent  continued  until  the  15th  instant,  at  one  o'clock 
P.  M.  And  now  October  15th  1836,  the  plaintiff  and  C.  Midler, 
one  of  the  defendants,  appear ;  the  plaintiff  offers  John  Boyle,  who 
is  objected  to  by  the  defendants,  and  after  hearing  William  Hall  on 
oath,  he  is  rejected ;  and  after  hearing  the  evidence  of  Jacob  Haz- 
ard and  William  Hall  on  their  oaths,  it  appeared  that  the  original 
contract  was  entered  into  between  William  Hall,  of  the  one  part, 
and  George  Kelly  and  John  Boyle  of  the  other  part,  therefore  the 
assumption  is  not  allowed ;  and  judgment  for  the  plaintiff  for  his 
individual  account  for  $3.06  with  costs." 

The  present  suit  was  commenced  before  the  same  justice,  on  the 
15th  day  of  October  1836. 

The  court  here  said  that  the  plaintiffs  could  not  recover ;  the 
suit  being  joint  by  Kelly  and  Boyle,  and  the  evidence  showing 
that  Kelly  alone  had  the  contract  and  had  done  the  work,  and 
added  that  the  defendants  were  not  estopped  from  denying  the 
partnership  by  the  former  proceeding  and  judgment  before  the 
justice. 

The  plaintiffs'  counsel  then  asked  for  leave  to  amend  the  decla- 
ration and  title  of  the  suit — so  that  the  cause  should  proceed  in  the 
name  of  George  Kelly  alone,  and  so  that  the  plaintiff  should  be 
permitted  to  try  his  cause  upon  the  same  evidence  upon  which  it 
was  tried  before  the  justice;  which  amendment  the  court  refused 
to  allow. 

$491-1       *The  plaintiffs  then  closed;  and  the  defendants  offering 
J  no  evidence  the  court  delivered  the  following  charge  to  the 
jjury  :  (After  stating  the  evidence.) 

"  The  evidence  proves  that  Kelly  alone  had  the  contract  and 
did  the  work.  There  is  no  contradiction  in  the  evidence  on  this 
point.  The  suit  is  a  joint  suit,  by  Kelly  and  Boyle,  and  it  is 
therefore  necessary  that  an  indebtedness  to  them  jointly  should  be 
shown.  The  plaintiff  must  prove  his  claim  as  laid.  If  he  fails  to 
do  this  he  cannot  recover.  It  is  said  that  Kelly  is  the  party  in 
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interest,  and  that  the  suit  may  be  tried,  as  if  he  stood  alone  on  the 
record.  Boyle  is  as  much  a  party  on  the  record  as  Kelly  is. 
Neither  Kelly  nor  Boyle  is  the  party,  but  both  of  them.  The  jury 
was  sworn  to  try  the  issue  between  them  and  the  defendants,  and 
not  between  Kelly  and  the  defendants. 

The  court  cannot  add  a  party  to  the  record  by  way  of  amendment, 
as  appears  in  the  case  in  8  S.  &  R.  57,  and  in  14  Id.  432. 

If  the  court  cannot  add  a  party  nor  change  a  party,  it  would 
appear  that  we  could  not  disregard  the  party  on  the  record.  This 
being  the  case,  the  plaintiffs  not  having  proved  a  contract  between 
them  and  the  defendants,  nor  an  indebtedness  by  the  defendants  to 
them,  they  cannot  recover  in  this  case. 

Nor  is  there  any  thing  in  the  former  suit  between  Kelly  and  the 
defendants  before  Esquire  Heckman,  which  would  estop  the 
defendants  from  taking  advantage  of  this  defence  in  this  action. 
If  Kelly  was  dissatisfied  with  the  decision  of  the  justice,  or  if  the 
decision  of  the  justice  was  wrong,  his  remedy  was  to  appeal  from 
the  judgment. 

The  plaintiff's  counsel  excepted  to  the  charge ;  and  the  jury 
having  found  for  the  defendants,  a  writ  of  error  was  taken,  and  the 
following  errors  assigned. 

1.  The  court  erred  in  charging  the  jury  that  the  former  suit  be- 
tween Kelly  and  the  defendants,  before  Esquire  Heckman,  did  not 
estop  the  defendants  from  denying  that  Kelly  and  Boyle  were 
jointly  interested  in  this  transaction,  and  in  not  charging  that  the 
defendants  were  estopped  from  alleging  that  this  suit   was   not 
rightly  brought  in  the  plaintiff's  names. 

2.  The  court  erred  in  charging  the  jury  that  the  plaintiffs  could 
not  recover  in  this  case. 

3.  The  court  erred  in  refusing  the  amendment  asked  for  by  the 
plaintiff's  counsel,  and  in  their  charge  to  the  jury  in  relation  to  that 
matter. 

Mr.  Hepburn,  for  the  plaintiff  in  error,  cited  Archbold's  Civil 
Pleading  204 ;  Co.  Litt.  352,  (b.) ;  Martin   v.  Ives,  17  S.  &  R. 
364  ;  *Lyon  v.  Chalker,  2  Watts  14 ;  Graham  v.  Vande-  r^no 
leur,  2  Id.  131  ;  Bratton  v.  Seymour,  4  Id.  329 ;  Comfort  L  * 
v.  Leland,  ante,  p.  82. 

Mr.  Brodhead,  Junior,  contra,  cited,  Wilson  v.  Wallace,  8  S.  & 
R.  53 ;  Dunn  v.  The  Commonwealth,  14  Id.  432 ;  Farmers'  and 
Mechanics'  Bank  v.  Israel,  6  Id.  284  ;  Coxe  v.  Tilghman,  1  Whart. 
182  ;  Owen  v.  Shelmaker,  2  Binn.  46  ;  Wright  v.  Gay,  10  S.  & 
R.  229  ;  Caldwell  v.  Thompson,  1  Rawle  307  ;  Dawson  v.  Condy. 
7  S.  &  R.  368. 
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The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — For  the  purposes  of  the  point  raised  by  the  first 
exception,  we  must  take  it,  that  the  contract  on  which  the  suit  is 
brought  was  with  Kelly  alone:  and  this  is  the  fair  import  of  the 
evidence.  Have  the  defendants,  then,  precluded  themselves  from 
the  benefit  of  this  defence,  by  their  own  act  ?  for  unless  they  have, 
it  is  very  clear,  that  the  action  in  the  name  of  Kelly  and  Boyle 
cannot  be  supported  by  proof  of  a  contract  with  Kelly  alone.  It  is 
contended,  that  the  defendants  were  estopped  from  denying  that 
Boyle  and  Kelly  were  jointly  interested  in  the  contract,  because,  in 
a  former  suit  with  Kelly,  Kelly  was  prevented  from  availing  him- 
self of  this  claim,  on  the  allegation,  that  the  contract  was  made 
with  Kelly  and  Boyle,  and  not  with  Kelly  alone.  An  estoppel  is 
when  a  man  is  precluded,  by  his  own  act  or  acceptance,  from  saying 
the  truth.  And  it  may  be  by  matter  of  record,  of  writing,  or  in 
pais.  Co.  Litt.  352,  c.  The  defendants  availed  themselves  of 
the  plea,  that  the  action  was  joint,  when  it  suited  their  purpose; 
and  shall  they  be  permitted  now  to  deny  their  own  suggestion,  when 
it  operates  against  them  ?  If  they  are  at  liberty  to  do  so,  where 
will  it  end  ?  May  it  not  be  repeated,  again  and  again,  to  meet  the 
emergency  of  each  particular  case  ?  To  prevent  such  injustice  and 
delay,  it  has  been  repeatedly  ruled,  that  a  party  may  preclude  him- 
self, by  his  own  act,  from  alleging  the  truth  :  and  in  accordance 
with  this  principle,  it  was  decided,  in  Martin  v.  Ives,  17  S.  &  R. 
364,  that  when  the  defendant  gave  in  evidence  an  award  of  arbitra- 
tors, in  an  action  of  ejectment,  between  the  same  parties  he  was 
estopped  from  denying  its  validity,  on  error.  That  a  party  should 
be  estopped,  under  such  circumstances,  from  showing  the  truth,  is 
an  equitable,  as  well  as  legal  principle  ;  for  where  a  person  has  the 
benefit  of  a  defence,  as  far  as  it  serves  his  turn,  good  faith  and  fair 
dealing  require,  as  between  the  same  parties,  that  he  should  not  be 
allowed  afterwards  to  repudiate  it,  when  it  makes  against  him.1  It 
is  the  duty  of  the  court,  so  far  as  practicable,  to  discourage  false 
pleas ;  and  this  may,  in  some  measure,  be  done  by  preventing  the 
*J.OQT  *Party  wno  resorts  to  such  shifts,  from  reaping  any  advan- 
-•  tage  from  them. 

Next,  as  to  the  refusal  of  the  court  to  allow  the  amendment. 
It  has  been  decided  in  two  cases,  Wilson  v.  Williams's  Executors, 
8  S.  &  R.  57,  and  Dunn  v.  Conner,  17  Id.  432,  that  a  new  party 
cannot  be  added,  nor  a  new  cause  of  action  introduced,  under  the 
pretence  of  an  amendment.  Now  it  is  difficult  to  perceive  a  dis- 
tinction between  adding  and  striking  out  the  names  of  parties  to  a 
suit ;  for  the  effect,  in  either  case,  is  to  change  the  whole  ground 
of  controversy.  The  decisions  under  the  fourth  section  of  the  act 

1  See  ante  274. 
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of  the  20th  of  March,  1810,  under  which  the  amendment  is 
claimed,  have  been  sufficiently  liberal,  but  have  not  yet  gone  to  the 
extent  proposed.  Appeals  from  justices  of  the  peace,  under  the 
act,  are  subject  to  the  same  rules  as  other  actions,  where  the  par- 
ties are  considered  to  be  in  court.  Ne  deficiency  in  form,  or  sub- 
stance, in  the  record,  or  proceedings  returned,  nor  any  mistake  in 
the  form  or  name  of  the  action,  prejudices  either  party,  in  the 
court  to  which  the  appeal  is  made.  By  the  use  of  the  terms,  either 
party,  the  legislature  evidently  refers  to  the  parties  before  the  jus- 
tice. The  parties  and  the  cause  of  action  being  the  same  as  before 
the  justice,  the  act  authorizes  the  appellate  court  to  allow  amend- 
ments in  substance,  as  well  as  in  form  :  and  this,  perhaps,  is  as  far 
as  can  be  prudently  permitted ;  for  it  is  the  opinion  of  some  of  our 
wisest  judges,  that  a  greater  latitude  would  lead  to  inextricable  con- 
fusion and  difficulty.  But  be  this  as  it  may,  the  amendment,  as 
laid,  is  neither  within  the  words,  nor  in  the  spirit  of  the  act  of 
1810,  and  was  therefore  properly  refused.  Such  radical  changes 
should  not  be  allowed,  without  express  legislative  direction.1 

Judgment  reversed  and  a  venire  de  novo  awarded. 

Cited  by  Counsel,  1  W.  &  S.  242,  298 ;  8  Id.  30  ;  2  Barr  426 ;  3  Casey  180. 
||  16  Smith  472  ;  21  Id.  191  ;  22  Id.  105  ;  24  Id.  308  ;  25  Id.  382  ;  13  Norris 
30  ;  s.  c.  9  W.  N.  C.  351. || 

Cited  by  the  Court  below,  1  Jones  402. 

Cited  by  the  Court,  4  Whart.  346  ;  1  Jones  55,  227  ;  7  Harris  177. 

Brought  before  the  Court  again,  5  Whart.  446. 

1  See  ante,  87  ;  2  Harris  70,  133  ;  3  Id.  22 ;  Act  of  May  4,  1852,  P.  L. 
574;  Pur.  Dig.  (ed.  1873)  70,  pi.  3.  ||  Act  of  12th  April  1858,  P.  L.  243; 
Pur.  Dig.  70,  pi.  4,  and  notes  (6),  (c),  (d). 
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MoCredy  against  The  Schuylkill  Navigation  Co. 

IN    ERROR. 

1.  Evidence  of  the  contents  of  an  instrument  alleged  to  have  been  lost 
cannot  be  given  without  previous  proof  of  its  due  execution,  which  includes 
proof  of  its  delivery  ;  and  where  a  witness  called  to  prove  the  former  exist- 
ence of  an  instrument,  testified  that  it  had  been  put  into  the  hands  of  A.  as 
an  escrow,  and   A.,  on  his  examination  said  that  he  could  not  recollect  on 
what  occasion,  or  with  certainty  to  whom  it  was  given  up,  and  that  he  should 
not  have  given  it  up  without  the  consent  of  both  parties,  it  waa  held,  that 
evidence  of  the  contents  of  the  instrument  was  properly  rejected. 

2.  In  an  action  of  covenant  on  an  agreement  by  which  the  defendant 
covenanted  to  raise  a  certain  darn  to  a  certain  number  of  inches  above  its 
then  height,  and  to  maintain  and  keep  it  at  that  height,  and  in  good  order, 
casualties  excepted,  it  was  held,  that  evidence  was  not  admissible  on  the  part 
of  the  plaintiff,  to  show  the  condition  of  the  dam  orevious  to  the  agreement. 
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3.  In  covenant  on  articles  of  agreement  by  which  the  defendants  (the 
Schuylkill  Navigation  Company),  covenanted  to  raise  a  certain  dam,  and  to 
maintain  it  at  a  certain  height,  it  was  held,  that  persons  employed  as  superin- 
tendents and  agents  of  the  defendants  in  repairing  a  breach  in  the  dam,  were 
competent  witnesses  for  the  defendants,  to  prove  that  repairs  were  made  with 
all  due  expedition,  and  in  a  proper  manner. 

THIS  was  a  writ  of  error  to  the  Court  of  Common  Pleas  of  the 
County  of  Delaware,  to  remove  the  record  of  an  action  of  covenant, 
brought  by  Bernard  McCredy,  against  The  President,  Managers 
and  Company  of  the  Schuylkill  Navigation  Company. 

The  action  was  brought  in  the  Common  Pleas  of  Montgomery 
County  to  August  term,  1834,  and  removed  for  trial  to  Delaware 
County. 

The  declaration  set  forth, 

"  That  whereas  by  certain  articles  of  agreement  made,  at  Mont- 
gomery county  aforesaid,  the  eighth  day  of  October,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  nineteen,  between  the 
aforesaid  '  The  President,  Managers  and  Company  of  the  Schuyl- 
kill Navigation  Company'  of  the  one  part,  and  Levi  Pawling,  by 
the  name  of  Levi  Pawling  of  Norristown  in  the  county  of  Mont- 
gomery and  State  of  Pennsylvania,  Esquire,  of  the  other  part,  [the 

*4o;il  t't'e  °^  *wn^cn  8£"d  -kevi  to  tne  estate  in  said  articles  of 
-"  agreement  mentioned  and  hereafter  more  fully  recited,  by 
virtue  of  divers  conveyances  and  assurances,  is  now  in  part  vested 
in  said  Bernard,]  which  said  articles  of  agreement  with  the  seal  of 
the  said  *  The  President,  Managers  and  Company  of  the  Schuylkill 
Navigation  Company  '  sealed,  the  said  Bernard  here  into  court 
brings,  the  date  whereof  is  the  same  day  and  year  aforesaid,  it  was 
concluded  and  agreed  by  and  between  the  said  '  The  President, 
Managers  and  Company  of  the  Schuylkill  Navigation  Company  ' 
and  the  said  Levi  Pawling,  in  manner  following  to  wit :  the  said 
'  The  President,  Managers  and  Company  of  the  Schuylkill  Naviga- 
tion Company '  did,  by  the  same  articles,  promise,  covenant  and 
agreed  to  and  with  the  said  Levi  Pawling,  his  heirs  and  assigns, 
that  they,  the  said  '  The  President,  Managers  and  Company  of  the 
Schuylkill  Navigation  Company,'  should  and  would  at  the  expense 
of  the  said  company,  erect  and  build  a  dam  across  the  river  from 
the  middle  of  the  small  island  near  the  said  Levi  Pawling's  mill, 
therein  mentioned,  to  the  southwestern  shore  of  said  river,  in  such 
a  direction  as  will  pass  between  the  lower  end  of  an  island,  called 
Barbadoes  Island,  therein  more  fully  mentioned,  and  a  small  island 
a  few  perches  to  the  southward  thereof;  that  the  said  dam  should 
be  erected  of  good  materials,  and  that  the  top  of  it  should  be  in 
every  part,  as  near  as  may  be,  on  a  perfect  level  and  seven  feet  in 
perpendicular  height  above  the  sheeting  under  the  water-wheels  of 
the  said  Levi  Pawling's  wheat  or  corn  mills  aforesaid,  [as  is  and 
422 


1838.]  OF  PENNSYLVANIA.  425 

[McCredy  v.  Schuylkill  Navigation  Co.] 

by  said  articles  of  agreement  amongst  other  things  more  fully  ap- 
pears.] 

"  In  consideration  whereof  the  said  Levi  Pawling  covenanted, 
promised  and  agreed  to  and  with  the  said  '  The  President, 
Managers  and  Company  of  the  Schuylkill  Navigation  Company,' 
that  he  would  erect,  build  and  finish  at  his  own  expense  a  dam  in 
a  line  with  the  said  company's  dam,  to  extend  from  the  north- 
eastern shore  of  said  river  near  his  mills  to  the  middle  of  the  said 
first-mentioned  small  island  at  a  small  distance  from  said  shore  : 
and  the  said  dam  should  be  erected  of  good  materials,  and  that 
the  top  of  it  should  be  in  every  part  thereof  as  high  or  higher  than 
the  top  of  said  company's  dam.  Each  of  the  said  parties  to  uphold, 
support  and  forever  maintain  and  keep  in  good  repair  the  dam  or 
parts  of  dam  to  be  by  him  or  them  respectively  constructed  as 
above  mentioned ;  and  each  party  should  cause  his  or  their  dam  or 
parts  of  the  said  darn  to  be  made  and  forever  in  future  keep  so  close 
that  not  more  than  one-tenth  part  of  the  water  of  said  river  should 
be  permitted  to  leak  through  or  under  the  whole  length  of  said 
dam  :  and  in  respect  to  the  use  to  be  made  of  the  water  of  the  said 
river,  after  allowing  for  the  leakage  of  one-tenth  part  thereof 
through  or  under  the  said  dam,  it  was  mutually  covenanted  and  agreed 
that  the  said  Levi  Pawling,  his  heirs  and  assigns,  should  be  entitled 
to  draw  off  five  equal  twelfth  parts  thereof  for  the  use  of  his  or 
their  *mills  or  other  water-works  then  or  thereafter  to  be  r*4O« 
erected  at  or  near  Norristown  ;  and  that  the  said  '  The  *- 
President,  Managers  and  Company  of  the  Schuylkill  Navigation 
Company '  should  be  entitled  to  draw  off  five  equal  twelfth  parts 
thereof  to  be  applied  for  mills  or  other  water-powers  on  the  south- 
western side  of  said  river ;  and  two-twelfth  parts  thereof  for  the 
purpose  of  navigation ;  neither  party  to  be  ever  at  liberty  to  draw 
off  the  water  below  the  level  of  the  top  of  said  dam  to  be  erected 
by  the  said  company  :  and  further  in  consideration  of  the  covenants 
entered  into  by  the  said  '  The  President,  Managers  and  Company 
of  the  Schuylkill  Navigation  Company,'  the  said  Levi  Pawling 
covenanted  and  agreed,  that  he,  or  his  heirs  or  assigns,  would  bear, 
sustain  and  pay  all  damages  that  should,  at  any  time  thereafter,  by 
any  person  or  persons,  be  claimed  and  lawfully  recovered  either 
against  him,  his  heirs  or  assigns,  or  against  them  the  said  '  The 
President,  Managers  and  Company  of  the  Schuylkill  Naviga- 
tion Company,'  for  or  by  reason  of  the  erection  of  the  said  dam  or 
dams,  or  of  the  swelling  or  flooding  of  the  water  thereby,  and  also, 
all  costs,  charges  and  expenses  that  should  accure  from  or  by  reason 
of  all  and  every  such  claims  forever  thereafter.  And  further,  in 
consideration  of  the  covenants  entered  into  by  the  said  company, 
the  said  Levi  covenanted  and  agreed  for  himself,  his  heirs  and 
assigns,  that  he,  his  heirs,  executors,  administrators  and  assigns, 
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should  and  would  pay  to  the  said  '  The  President,  Managers  and 
Company  of  the  Schuylkill  Navigation  Company '  or  to  their 
treasurer,  the  sum  of  fifteen  hundred  dollars  lawful  money  of  the 
United  States  as  soon  as  their  part  of  the  dam  was  completed  and 
approved  by  the  commissioners  appointed  by  the  governor  of  the 
commonwealth,  [as  by  the  same  articles  of  agreement  amongst 
other  things  more  fully  appears.] 

"  And  the  said  Bernard  in  fact  saith,  that  although  the  said  Levi 
Pawling,  from  the  time  of  making  of  the  sakl  agreement,  hitherto 
hath  always  been  ready  to  perform  and  hath  fully  performed  all 
and  singular  those  things  in  the  same  agreement  contained,  which 
on  the  part  of  the  said  Levi  Pawling  were  to  be  performed  ac- 
cording to  the  true  intent  and  meaning  thereof;  and  although 
the  said  Bernard,  since  the  vesting  in  him  of  the  title  of  the 
said  Levi  Pawling,  hitherto  hath  always  been  ready  to  perform, 
and  hath  fully  performed  all  and  singular  those  things  in  the 
same  agreement  contained,  which  on  his  part  as  assignee  were  to 
be  performed  according  to  the  true  intent  and  meaning  thereof, 
yet  the  aforesaid,  '  The  President,  Managers  and  Company  of 
the  Schuylkill  Navigation  Company,'  their  covenants  aforesaid 
as  in  said  agreement  contained,  have  altogether  disregarded  and 
neglected  to  perform,  and  have  not  in  accordance  with  and 
agreeably  to  the  said  covenants  erected  of  good  materials  a  dam 
across  the  said  river,  from  the  mi.ddle  of  a  small  island  near  the 
said  Levi  Pawling's  mill  above  mentioned  to  the  southwestern 
*4971  8nore  °f  ^6  Tlveri  i&  such  a  direction  *as  will  pass  be- 
'  tween  the  lower  end  of  the  said  Barbadoes  island  and  a 
small  island  a  few  perches  to  the  southward  thereof,  on  a  perfect 
level,  and  seven  feet  in  perpendicular  height  above  the  sheeting 
under  the  water-wheels  of  the  said  Levi  Pawling's  wheat  or  corn 
mills  aforesaid  ;  nor  have  they  the  said  '  The  President,  Mana- 
gers and  Company  of  the  Schuylkill  Navigation  Company'  upheld, 
supported,  maintained  or  kept  in  good  repair  such  a  dam  as  by  their 
covenants  aforesaid  they  promised  and  agreed  to  uphold,  support 
and  forever  maintain  and  keep,  but  on  the  contrary  the  dam  erected 
by  the  said  'The  President,  Managers  and  Company  of  the  Schuyl- 
kill Navigation  Company'  was  so  badly,  improperly  and  inartifi- 
cially  erected  and  constructed  and  built,  that  the  same  was  broken 
and  a  part  thereof  carried  away  upon  the  ninth  day  of  January  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty-two ; 
and  upon  the  fourth  day  of  February  in  the  same  year,  about 
eighty  feet  of  the  breast  of  the  said  dam  was  completely  and  en- 
tirely carried  away  ;  and  the  said  the  '  President,  Managers  and 
Company  of  the  Schuylkill  Navigation  Company'  altogether  ne- 
glected and  refused  to  renew  and  put  said  dam  into  good  repair  for 
a  long  time,  to  wit,  for  the  space  of  about  one  hundred  days ;  by 
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reason  whereof  and  of  neglect  of  the  said  '  The  President,  Mana- 
gers and  Company  of  the  Schuylkill  Navigation  Company'  to  per- 
form their  covenants  aforesaid  entered  into  the  agreement  aforesaid, 
the  wheat,  corn,  cotton  and  other  mills  and  factories  of  the  said 
Bernard  were  for  a  long  time,  to  wit,  for  the  space  of  about  one 
hundred  days,  idle  and  unemployed,  and  the  said  Bernard  deprived 
of  any  and  every  benefit  therefrom,  and  entirely  and  altogether 
deprived  of  the  possession  and  enjoyment  of  the  five  equal  twelfth 
parts  of  the  water  aforesaid,  secured  to  him  by  the  covenants  of  the 
company  aforesaid,  for  the  use  aud  benefit  of  the  mills  and  factories 
aforesaid. 

"  And  the  said  Bernard,  by  his  attorney  aforesaid,  in  fact  fur- 
ther saith,  That  whereas,  by  certain  articles  of  agreement  made,  at 
Montgomery  county  aforesaid,  the  thirty-first  day  of  August,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty,  be- 
tween the  aforesaid,  'The  President,  Managers  and  Company  of  the 
Schuylkill  Navigation  Company,'  of  the  one  part,  and  the  said 
Bernard  McCredy  and  one  John  Savage,  of  the  other  part,  which 
said  articles,  sealed  with  the  seal  of  the  said  '  The  President,  Man- 
agers and  Company  of  the  Schuylkill  Navigation  Company,'  the 
said  Bernard  brings  here  into  court,  bearing  date  the  same  day  and 
year  last  above  said,  reciting,  That  whereas  the  said  parties  of  the 
second  part,  under  and  by  virtue  of  divers  conveyances  and  assur- 
ances, have  become  and  are  now  seised  and  entitled  to  the  mill-seat, 
water-power,  rights  and  privileges  at  Norristown,  in  the  county  of 
Montgomery,  on  the  northeastern  side  of  the  river  Schuylkill, 
which  were  formerly  of  Levi  Pawling,  Esquire,  of  Norristown 
*aforesaid,  and  by  virtue  thereof  claim  to  be  entitled  to  r*49o 
draw  water  from  the  river  Schuylkill,  above  and  near  to  the  "• 
dam  of  the  said  party  of  the  first  part,  called  the  Norristown  dam, 
for  the  use  of  their  respective  works,  erected  and  constructed  in 
that  neighborhood,  it  was  by  the  said  articles  concluded  and  agreed, 
covenanted  and  promised,  by  and  between  the  said  '  The  President, 
Managers  and  Company  of  the  Schuylkill  Navigation  Company,' 
and  the  said  Bernard  McCredy  and  John  Savage,  and  each  and 
every  of  them  severally  and  apart,  for  and  concerning  the  acts, 
deeds  and  defaults  of  himself  only,  and  not  any  of  them  jointly 
with  any  other  of  them,  or  for  or  concerning  the  acts,  deeds  and 
defaults  of  any  other  of  them  ;  that  they  said  '  The  President,  Man- 
agers and  Company  of  the  Schuylkill  Navigation  Company,'  should 
and  would,  within  one  year  from  the  date  of  said  articles,  at  their 
own  proper  cost  and  charge,  raise  their  said  dam,  called  the  Norris- 
town dam,  not  less  than  eighteen  inches  above  its  height  throughout 
its  whole  extent,  as  it  then  stood  and  existed,  and  [casualties  ex- 
cepted]  would  maintain  and  keep  it  at  that  height  and  in  good 
order  [allowance  of  ten  per  cent,  being  made  for  leakage],  and  in 
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all  cases  of  casualty  would  repair  and  reconstrucc  the  same  as  soon 
as  might  be  conveniently  practicable;  and  it  was  further  covenanted 
by  the  said  '  The  President,  Managers  and  Company  of  the  Schuyl- 
kill Navigation  Company,'  to  and  with  the  said  Bernard  McCredy 
and  John  Savage  that  they,  the  said  '  The  President,  Managers  and 
Company  of  the  Schuylkill  Navigation  Company,'  would  bear  all 
the  damage,  compensation,  costs,  charges  and  expenses  which  might 
be  recovered  of  them,  or  to  which  they  might  be  put  by  reason  of 
raising  the  said  dam  ;  and  it  was  further  covenanted  and  agreed  by 
the  said  '  The  President,  Managers  and  Company  of  the  Schuyl- 
kill Navigation  Company,'  to  and  with  the  said  Bernard  and  John 
that,  after  taking  from  the  waters  of  the  river  Schuylkill  so  much 
as  might  be  requisite  and  necessary  for  the  purposes  of  the  Schuyl- 
kill navigation  as  authorized  by  law,  so  that  the  same  navigation 
might  be  at  all  times  fully  supplied,  the  remainder  of  the  said  water, 
after  the  said  navigation  should  be  as  aforesaid  fully  supplied,  should 
be  equally  divided  between  them  the  said  '  The  President,  Managers 
and  Company  of  the  Schuylkill  Navigation  Company, 'and  the  said 
Bernard  and  John,  their  heirs,  executors,  administrators  and  as- 
signs, so  that  each  might  have  one-half  part  thereof  to  be  used  for 
mill  power  or  such  purposes  other  than  the  navigation  aforesaid,  as 
the  same  might  be  lawfully  used  for  [as  in  and  by  the  same  articles 
of  agreement  among  other  things  more  fully  appears.] 

"  In  consideration  whereof  the  said  Bernard  McCredy  and  John 
Savage,  and  each  of  them  severally  and  apart  for  and  concern- 
ing the  acts,  deeds  and  defaults  of  himself  only,  and  not  either 
of  them  jointly  with  the  other,  or  for  or  concerning  the  acts, 
deeds  and  defaults  of  the  other,  did  by  the  same  articles  of  agree- 
„  i.7Q-|  ment  covenant  *and  agree  to  and  with  the  said  '  The 
'  President,  Managers  and  Company  of  the  Schuylkill  Navi- 
gation Company,'  that  they  the  said  Bernard  and  John  should  and 
would  pay  to  them  '  The  said  President,  Managers  and  Company 
of  the  Schuylkill  Navigation  Company,'  at  the  execution  of  said 
articles,  the  sum  of  fifteen  hundred  dollars  as  a  full  indemnity  there- 
for :  It  being  understood,  that  in  consequence  of  the  said  payment, 
the  said  Bernard  and  John,  their  heirs,  executors,  administrators 
and  assigns,  were  freed  and  discharged  from  all  further  liability  for 
the  said  damages,  compensation,  costs,  charges  and  expenses  ;  and 
that  the  said  *  The  President,  Managers  and  Company  of  the 
Schuylkill  Navigation  Company,'  were  to  take  upon  themselves  the 
risk  of  the  same,  be  it  more  or  less  [as  in  and  by  said  articles  of 
agreement  among  other  things  more  fully  appear.] 

"And  the  said  Bernard  in  fact  saith,  that  although  the  aforesaid 
sum  of  fifteen  hundred  dollars  was  duly  and  properly  paid  upon 
the  execution  of  the  aforesaid  articles,  by  them  the  aforesaid  Ber- 
nard and  John,  to  the  aforesaid  '  The  President,  Managers  arid 
426 


1838.]  OF  PENNSYLVANIA.  429 

[McCredy  v.  Schuylkill  Navigation  Co.] 

Company  of  the  Schuylkill  Navigation  Company,'  in  accordance 
with  the  provisions  of  the  aforesaid  articles,  and  the  covenants  of 
the  said  Bernard  and  John  therein  contained  ;  and  although  he,  the 
said  Bernard,  from  the  time  of  the  making  of  the  said  articles  of 
agreements,  hitherto  hath  always  been  ready  to  perform,  and  hath 
fully  performed  all  and  singular  those  things  in  the  same  agree- 
ment contained,  which  on  his  part  were  to  be  performed,  according 
to  the  true  intent  and  meaning  thereof;  yet  the  aforesaid  '  The 
President,  Managers  and  Company  of  the  Schuylkill  Navigation 
Company,'  their  covenants,  promises  and  agreements,  in  said  arti- 
cles contained  and  set  forth,  [although  often  required  to  do  so],  have 
not  kept  to  the  said  Bernard,  but  have  broken  the  same,  and  to 
keep  the  same  to  him  have  hitherto  refused  and  still  do  refuse ;  and 
have  not,  in  accordance  with  and  agreeably  to  their  covenants  afore- 
said in  the  articles  of  agreement  aforesaid  contained,  within  one 
year  from  the  day  of  the  date  of  the  articles  of  agreement  aforesaid, 
raised  their  said  dam  called  the  Norristown  dam,  not  less  than 
eighteen  inches  above  its  height,  as  existing  and  being  at  the  time 
of  the  execution  of  the  same  articles,  throughout  its  whole  extent ; 
nor  have  they,  the  said  '  The  President,  Managers  and  Company 
of  the  Schuylkill  Navigation  Company,'  [as  by  their  said  covenants 
in  said  articles  they  were  bound  to  do]  maintained,  kept  and  sup- 
ported said  dam  in  good  order  eighteen  inches  higher  than  it  pre- 
viously was  constructed  and  existed  ;  nor  have  they^  the  said  'The 
President,  Managers  and  Company  of  the  Schuylkill  Navigation 
Company,'  in  all  cases  of  casualty  repaired,  reconstructed,  and 
rebuilt  the  same  dam  as  soon  as  was  conveniently  practicable  there- 
after ;  but  on  the  contrary  they  the  said  '  The  President,  Managers 
and  Company  of  the  Schuylkill  Navigation  Company,'  erected, 
built,  constructed  and  raised  their  said  dam  so  badly,  improperly, 
and  inartificially,  that  the  *same  was  broken,  and  a  part  r*4Qn 
thereof  carried  away  on  or  about  the  ninth  of  January,  in  •- 
the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty-two, 
and  on  or  about  the  fourth  day  of  February,  in  the  same  year,  a 
large  portion  of  the  breast  of  the  said  dam,  to  wit,  about  eighty 
feet,  were  completely  and  entirely  carried  away,  and  they  '  The 
said  President,  Managers  and  Company  of  the  Schuylkill  Naviga- 
tion Company,'  altogether  refused  and  neglected  to  rebuild,  recon- 
struct, renew  and  put  said  dam  into  good  repair  and  order,  for  a 
long  time,  to  wit,  for  the  space  of  about  one  hundred  days. 

"  And  the  said  Bernard  in  fact  further  saith,  that  since  the  recon- 
struction, renewing  and  rebuilding  of  the  same  dam  by  the  said 
'  The  President,  Managers  and  Company  of  the  Schuylkill  Naviga- 
tion Company,'  the  same  dam  has  been  rebuilt,  renewed  and  recon- 
structed in  so  inartificial  a  manner,  and  so  large  a  portion  and 
quantity  of  improper  materials  have  been  placed  by  them  the  said 
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'  The  President,  Managers  and  Company  of  the  Schuylkill  Naviga 
tion  Company,'  at,  about,  and  around  said  dam,  that  the  said  ma 
terials  have  caused  the  water  to  back  upon  the  wheels  and  works  of 
the  said  Bernard,  and  have  in  a  great  measure  deprived  the  said 
Bernard  of  the  benefit  and  advantage  of  said  water  power  to  which 
he  is  entitled  under  and  by  virtue  of  said  before-mentioned  articles 
of  agreement ;  by  reason  whereof,  and  of  the  neglect  of  the  said  '  The 
President,  Managers  and  Company  of  the  Schuylkill  Navigation 
Company,'  to  perform  their  covenants  aforesaid,  entered  into  as  afore- 
said in  the  articles  of  agreement  aforesaid,  the  wheat,  cotton,  corn, 
and  other  mills  and  factories  of  the  said  Bernard  were  for  a  long 
time,  to  wit,  for  the  space  of  about  one  hundred  days,  idle  and 
unemployed,  and  the  said  Bernard  deprived  of  any  and  every 
benefit,  profit  or  advantage  therefrom  ;  and  entirely  and  altogether 
deprived  of  the  possession  and  enjoyment  of  the  water  power  afore- 
said, secured  to  him  by  the  covenants  contained  and  set  forth  in  the 
articles  of  agreement  aforesaid ;  and  by  reason  of  the  inartificial 
manner  in  which  said  dam  has  been  repaired  and  renewed,  and  the 
improper  materials  with  which  said  dam  has  been  so  repaired  and 
renewed,  the  said  Bernard  continues  to  be  in  a  great  measure 
deprived  of  all  benefit  and  advantage  from  said  before-mentioned 
water  power,  and  of  his  mills  and  factories  propelled  by  the 
same." 

The  defendants,  having  craved  oyer  of  the  covenants  stated 
in  the  declaration,  pleaded  performance ;  upon  which  issue  was 
joined. 

Afterwards,  on  the  29th  of  November,  1836,  an  additional  coimt 
was  filed  by  the  plaintiff,  as  follows  : 

"  And  the  said  Bernard,  by  his  attorney  aforesaid,  in  fact  further 
saith,  that  whereas,  by  the  articles  of  agreement  aforesaid,  made  as 
aforesaid,  in  the  years  aforesaid,  the  said  '  The  President,  Managers 
*ioi-i  *and  Company  of  the  Schuylkill  Navigation  Company,' 
'  were  bound,  and  have  been  for  a  long  time  bound,  to  erect, 
build  and  construct,  and  having  erected,  built  and  constructed,  to 
uphold,  maintain  and  support  a  dam  of  good  materials,  and  in  good 
order,  across  said  river  Schuylkill,  from  the  middle  of  a  small 
island,  near  the  said  Bernard  McCredy 's  wheat  or  corn  mills  afore- 
said, to  the  southwestern  shore  of  said  river,  in  such  a  direction  as 
would  pass  between  the  lower  end  of  Barbadoes  island,  and  a  small 
island  a  few  perches  to  the  southward  thereof,  said  dam  in  every 
part  as  near  as  may  be,  to  be  on  a  perfect  level,  and  seven  feet  and 
eighteen  inches  in  perpendicular  height  above  the  sheeting,  under 
the  water-wheels  of  the  said  Bernard's  wheat  or  corn  mills  aforesaid  : 
nevertheless,  the  said  '  The  President,  Managers  and  Company  of 
the  Schuylkill  Navigation  Company,'  their  covenants  and  agree- 
ments aforesaid,  not  regarding,  did  not  build,  construct  and  erect 
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the  aforesaid  dam  according  to  their  covenants  and  agreements 
aforesaid,  nor  did  they,  the  aforesaid  '  The  President,  Managers  and 
Company  of  the  Schuylkill  Navigation  Company,'  keep  the  same 
dam  in  good  order;  but  on  the  contrary,  they  the  said  company 
erected,  built,  constructed  and  raised  their  said  dam,  so  badly,  im- 
properly, and  inartificially,  that  the  same  dam  was  broken  and  a  part 
thereof  carried  away,  on  or  about  the  ninth  day  of  January,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  thirty-two ;  and 
on  or  about  the  fourth  day  of  February  in  the  same  year,  a  large 
portion  of  the  breast  of  the  said  dam,  to  wit,  about  eighty  feet, 
were  completely  and  entirely  carried  away,  by  reason  whereof  a 
large  quantity  of  earth,  stone,  gravel,  rubbish,  and  other  materials, 
together  with  the  backing  of  the  said  dam  and  the  bed  of  the  said 
river,  or  a  portion  thereof,  were  by  the  force  and  power  of  the  cur- 
rent of  the  stream  or  river  carried  down  the  same,  and  deposited  in 
the  bed  of  the  river,  about,  around,  opposite  to  and  below  the  mills 
and  factories  aforesaid,  of  the  said  Bernard,  by  which  the  course  of 
the  river  was  impeded,  and  the  water  of  the  same  backed  on  and 
upon  the  sheeting,  wheels  and  works  of  the  said  Bernard,  in  and 
about  his  aforesaid  mills  and  factories,  by  reason  whereof  the  wheels 
of  the  said  mills  or  factories  have  been  clogged  with  water,  impeded, 
injured  and  destroyed,  and  the  said  Bernard  in  a  great  measure  de- 
prived of  the  use,  profit,  benefit  and  advantage  of  said  water 
power,  to  which  he  is  entitled  under  and  by  virtue  of  said  before- 
mentioned  articles  of  agreement,  and  of  the  use  and  benefit,  profit 
and  advantage  of  his  said  mills  and  factories. 

"  And  the  said  Bernard  in  fact  further  saith,  by  his  attorney 
aforesaid,  that  whereas,  by  the  articles  of  agreement  aforesaid, 
made  as  aforesaid,  in  the  years  aforesaid,  the  said  '  The  President, 
Managers  and  Company  of  the  Schuylkill  Navigation  Company,' 
were  bound,  and  have  been  for  a  long  time  bound,  to  erect,  build 
and  construct,  and  having  erected,  built  and  constructed,  to  uphold, 
*maintain  and  support  a  dam  of  good  materials  across  the  [-#409 
said  river  Schuylkill,  from  the  middle  of  a  small  island  near  *• 
the  said  Bernard  McCredy's  wheat  or  corn  mills  aforesaid,  to  thje 
southwestern  shore  of  said  river,  in  such  a  direction  as  would  pass 
between  the  lower  end  of  Barbadoes  island,  and  a  small  island  a 
few  perches  to  the  southward  thereof,  said  dam  in  every  part,  as 
near  as  may  be,  to  be  on  a  perfect  level  and  seven  feet  and  eighteen 
inches  in  perpendicular  height,  above  the  sheeting,  under  the  water- 
wheels  of  the  said  Bernard's  wheat  or  corn  mills  aforesaid  :  never- 
theless, the  said  '  The  President,  Managers  and  Company  of  the 
Schuylkill  Navigation  Company,'  designing  to  hinder  and  obstruct 
the  said  Bernard  McCredy  in  the  use  and  enjoyment  of  his  said 
mills  and  factories  aforesaid,  to  deprive  him  of  all  profit,  benefit 
and  advantage  from  the  waters  of  the  said  river,  and  to  prevent 
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him,  the  said  Bernard,  from  applying  the  said  waters  for  the  pur- 
pose of  mill  power  or  otherwise,  as  under  the  provisions  of  the 
agreements  aforesaid,  made  as  aforesaid,  in  the  years  aforesaid,  he 
had  right,  power,  and  authority  to  do,  altogether  neglected  and  re- 
fused to  erect,  build,  raise  and  construct  a  dam  as  aforesaid,  where- 
by the  said  Bernard,  fora  long  time,  to  wit,  from  the  thirty-first 
day  of  August,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  thirty,  until  the  eighth  day  of  August,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  thirty-four,  and  long  before  and 
ever  since,  was  deprived  of  the  benefit  and  use  of  the  waters  tc 
which,  under  the  agreements  made  as  aforesaid,  in  the  years  afore- 
said, he  was  entitled,  and  of  the  use  and  benefit  of  his  said  mills, 
in  as  full,  ample,  and  large  a  manner,  as  under  the  agreements 
aforesaid,  made  as  aforesaid,  he  had  the  right  to  use  the  same,  and 
of  all  profit  and  advantage  therefrom." 

On  the  1st  of  September,  1837,  the  defendants,  by  leave  of 
the  court,  withdrew  the  plea  of  performance,  so  far  as  the  same 
was  pleaded  to  the  articles  of  agreement  declared  upon  by  the 
plaintiff,  and  alleged  to  be  dated  the  8th  day  of  October,  1819, 
and  as  to  the  said  alleged  articles,  so  dated,  pleaded  non  est 
factum  ;  and  abided  by  their  pleas  already  entered  as  to  the  other 
matters  declared  upon  by  the  plaintiff. 

Upon  these  issues,  the  cause  came  on  for  trial  before  Darling- 
ton, President,  on  the  23d  of  October  1837,  when  the  plaintiffs 
counsel  called  George  Emlen,  a  witness,  who  testified  in  substance 
as  follows : 

"  On  the  evening  of  the  8th  October,  A.  D.  1819,  I  received  a 
written  paper  at  Norristown,  from  Mr.  Samuel  Mifflin,  or  Mr.  Levi 
Pawling,  or  one  or  both  of  them.  It  is  now  eighteen  years  since 
that  paper  was  delivered  to  me,  and  I  cannot  say  for  what  purpose 
it  was  delivered  to  me  ;  nor  can  I  say  that  any  specific  purpose 
*4oq-i  *was  stated.  I  should  not  have  delivered  up  that  paper 
*  unless  the  consent  of  both  parties  had  been  obtained ;  nor 
did  I  deliver  it  up  until  I  thought  that  consent  had  been  obtained. 
I  presume,  but  this  is  matter  of  inference,  that  Mr.  Mifflin  repre- 
sented the  Schuylkill  Navigation  Company  (the  defendants^.  I 
kept  that  instrument  for  many  years.  My  memory  is  not  charged 
with  any  instructions  that  both  parties  were  to  have  access  to  it. 
I  spoke  to  Joseph  S.  Lewis,  on  more  than  one  occasion  on  the  sub- 
ject of  this  paper,  and  desired  to  give  it  up,  as  I  did  not  wish  to 
be  the  depositary  of  it.  Upon  one  occasion  Mr.  Lewis  told  me,  I 
might  give  up  that  paper,  that  all  the  parties  consented  that  it 
should  be  given  up ;  and  I  delivered  it  up,  to  some  one,  in  the  pre- 
sence of  Mr.  Lewis  and  the  representative  of  Mr.  Levi  Pawling, 
who,  I  think,  was  Mr.  Thomas  Kittera.  This  occurred  in  his  office. 
I  always  understood  this  paper  to  relate  to  the  rights  of  the  defend- 
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ants  and  Mr.  L.  Pawling  to  the  water  of  the  river  Schuylkill ;  but 
I  can't  say  if  I  got  this  impression  from  reading  that  paper,  or 
from  conversation.  I  have  not  seen  that  paper  since  I  gave  it  up. 
I  kept  no  copy  of  it.  I  cannot  distinctly  say  if  anything  was  done 
at  the  time  of  its  delivery  to  me.  I  have  a  confused  notion  that 
there  was  a  table,  and  the  usual  apparatus  for  writing  in  the  room. 
I  did  not  recollect  the  day  nor  the  year  of  this  occurrence,  and  I 
referred  to  a  little  diary  which  I  kept,  and  by  it  I  found  that  I  was 
at  Norristown,  with  Mr.  Samuel  Mifflin,  Mr.  Poinsett  and  Dr. 
Mifflin,  on  the  8th  and  9th  of  October ;  and  I  never  was  there 
with  them  except  when  this  paper  was  delivered.  I  do  not  think 
the  president  of  the  company  or  myself  referred  to  the  contents  of 
the  instrument ;  though  I  read  it,  I  cannot  say  it  was  the  same 
with  the  copy  shown  me.  Mr.  Lewis  was  the  President  of  the 
Schuylkill  Navigation  Company,  and  I  spoke  to  him  as  such.  I 
have  no  recollection  of  what  fell  from  Mr.  Lewis,  except  that  he 
was  interested  in  this  instrument.  I  cannot  say  when  I  delivered 
up  this  instrument ;  think  it  was  more  than  five,  and  less  than  ten 
years  ago." 

On  his  cross-examination  the  witness  said : 

"  I  moved  into  my  present  residence  in  1830-'31.  I  was  living 
in  my  present  house  in  the  cholera  season,  and  probably  moved 
there  in  1831.  I  recollect  placing  that  paper  in  a  particular 
drawer  ;  and  I  think  that  drawer  was  in  my  present  house ;  but  I 
would  not  have  the  court  or  jury  rely  at  all  upon  my  recollection 
of  this  fact." 

The  plaintiffs  counsel  then  read  a  notice  to  produce  the 
original  or  counterpart  of  the  agreement  of  October  8th  1819, 
which  had  been  duly  served  on  the  defendants,  dated  October  14th 
1837. 

*To  which  call  the  defendants  replied  that  they  had  not, 
and  never  had,  the  instrument  called  for. 

The  plaintiff  then  offered  himself  to  prove  that  he  had  made  dil- 
igent search  for  this  paper,  and  could  not  find  it.  And  being  sworn 
on  his  voire  dire,  he  said  : 

"  I  never  saw  the  instrument  in  question  ;  and  never  had  it  in 
my  possession.  I  heard  of  it  in  the  hands  of  Mr.  Emlen.  I  pur- 
chased my  property  in  1825,  if  my  memory  serves  me  right." 

The  counsel  for  the  plaintiff  then  gave  in  evidence  certain  articles 
of  agreement,  dated  the  31st  of  August  1830,  between  the  Schuyl- 
kill Navigation  Company  and  John  Savage  and  Bernard  McCredy, 
as  set  forth  in  the  declaration. 

The  plaintiffs  counsel  then  called  Samuel  R.  Wood,  a  witness, 
who  testified  in  substance  as  follows : 

"  I  have  resided  at  Norristown.  I  went  there  in  1824,  and 
left  there  in  1829,  or  thereabouts.  The  plaintiff  and  myself  pur- 
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chased  from  Levi  Pawling,  all  the  Bull  property  on  the  Schuyl- 
kill,  water-power  and  all;  we  also  purchased  a  property  from  Mr. 
Markley,  extending  down  the  Schuylkill  to  De  Kalb  street.  I  took 
the  lower,  and  the  plaintiff  the  upper  part,  next  to  Norristown 
dam. 

"  I  know  of  an  agreement  made  between  Levi  Pawling  and  the 
Navigation  Company,  relating  to  the  water-rights  of  the  river 
Sclmylkill.  It  is  difficult  so  speak  positively,  but  my  impression 
is  clear,  that  I  saw  in  the  office  of  Thomas  Kittera,  Esq.,  an 
instrument  of  writing  executed  by  the  Schuylkill  Navigation 
Company  with  the  seal  of  the  company  to  it ;  being,  or  purport- 
ing to  be  an  agreement,  between  Levi  Pawling  on  the  one  part, 
and  the  Schuylkill  Navigation  Company  on  the  other  part.  I 
well  recollect  the  stipulations  of  that  agreement,  but  I  cannot 
say  who  the  witnesses  were.  It  never  was  in  my  possession.  I 
know  the  whole  history  of  it.  It  was  an  escrow,  that  is  what  I 
believe  the  lawyers  call  it.  George  Emlen  told  me  he  had  that 
paper,  and  Thomas  Kittera  told  me  he  had  borrowed  it  from  him. 
I  feel  confident  the  president's  name  was  to  it,  and  the  seal  of  the 
company  also  ;  but  I  cannot  say  if  there  was  any  other  name  than 
Cadwalader  Evans." 

The  plaintiff's  counsel  then  offered  to  prove  the  contents  of 
the  said  paper ;  which  evidence  was  objected  to  by  the  counsel  for 
the  defendants,  and  rejected  by  the  court. 

The  counsel  for  the  plaintiff,  then,  by  leave  of  the  said  court, 

and  without  objection,  amended  the  declaration,  by  striking  out  the 

profert  of  the  articles  of  agreement,  dated  the  8th  of  October,  A.  D. 

*43~  1   *1^19,  and  alleging  that  the  same  had  been  lost  or  destroyed 

'  by  time  or  accident,  &c. 

The  counsel  for  the  plaintiff  then  called  Samuel  R.  Wood  again, 
who  deposed  as  follows : — 

"  I  was  acquainted  with  the  situation  of  the  Norristown  dam 
previous  to  the  9th  January  1832.  I  resided  at  Norristown, 
and  at  my  works  up  to  the  first  of  August  1829,  and  was  daily 
and  almost  hourly  in  sight  of  it.  My  works  were  immediately 
below  it." 

The  counsel  for  the  plaintiff  then  proposed  to  ask  the  witness 
what  was  the  state  and  condition  of  the  Norristown  dam  when  he 
was  there ;  which  question  was  objected  to  because  it  referred  to  a 
period  anterior  to  the  month  of  August  1830. 

The  court  overruled  the  question,  and  decided  that  no  evidence 
of  the  insufficiency  of  the  said  dam,  or  of  its  state  or  situation  pre- 
vious to  the  month  of  August  1830,  should  be  given  ;  adding  that 
"  the  first  covenant  in  the  agreement  of  31st  August  1830,  was  to 
raise  the  Norristown  dam,  as  it  then  existed,  eighteen  inches  within 
a  year ;  and  by  the  ninth  covenant,  they  had  liberty  to  build  if 
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necessary,  on  the  same  foundation  ;  and  whether  the  dam  was  good  or 
bad  before  that  time,  in  its  foundation  or  otherwise,  must  be  an  irre- 
levant inquiry,  for  it  was  that  dam  such  as  it  was,  which  was  to  be 
raised.  Evidence  of  the  height  of  the  dam  is,  however,  relevant, 
for  it  was  to  be  raised  eighteen  inches  ;  but  evidence  of  its  suffi- 
ciency, or  insufficiency,  or  its  permanence  prior  to  the  covenant  to 
raise  it,  is  irrelevant," 

The  counsel  for  the  plaintiff  thereupon  excepted  to  the  opinion 
and  decision  of  the  court  upon  this  point. 

The  plaintiff  then  called  Thomas  Kittera,  Esq.,  a  witness  on  his 
behalf,  who  testified  as  follows : — 

"  I  have  searched  on  several  occasions  for  the  first  agreement. 
I  refer  to  an  instrument  between  Mr.  Levi  Pawling  and  the  Schuyl- 
kill Navigation  Company.  I  do  not  know  its  date.  I  cannot  say 
that  I  did  receive  such  an  instrument  from  George  Ernlen.  I  acted 
as  a  friend  of  Mr.  Levi  Pawling,  in  his  negotiations  with  the  com- 
pany. I  have  a  recollection  that  there  was  an  agreement  between 
them,  and  at  the  time  I  was  perfectly  familiar  with  its  character. 
My  recollection  is,  that  I  have  seen  that  instrument,  but  upon  what 
occasion  I  am  unable  to  say.  I  have  also  a  recollection  that  a  paper 
of  that  character  was  placed  for  some  purpose  I  cannot  tell  what, 
by  the  parties  in  the  hands  of  George  Emlen.  I  think  Mr.  Emlen 
on  one  occasion  called  at  my  office,  or  spoke  to  me  some  where  else, 
in  consequence  of  a  call  upon  him  to  bring  that  *paper  into  r*^o^ 
court  at  Norristown,  for  what  purpose  1  cannot  recollect.  * 
That  is  the  paper  for  which  I  have  made  search.  I  kept  the  papers 
of  the  mill  property  of  L.  Pawling,  which  afterwards  became 
McCredy  &  Wood's,  by  themselves  together.  Were  that  paper  in 
my  possession,  my  belief  is,  it  would  be  in  that  bundle.  These 
papers  I  have  examined,  and  find  it  is  not  with  them.  In  addition 
to  which,  I  have  made  search  in  every  place  where  I  supposed  that 
that  paper,  if  in  my  possession,  would  be ;  and  from  the  search  I 
have  made,  I  believe  I  have  it  not  in  my  possession.  The  words 
'  Wood  &  McCredy,'  (on  a  paper  shown  to  witness)  are  in  my  hand- 
writing, and  that  paper  has  therefore  been  in  my  possession.  I 
cannot  say  where  I  got  it." 

The  plaintiff  then  called  James  M.  Pawling,  Esq.,  a  witness  on 
his  behalf,  who  testified  as  follows : 

"  Since  the  autumn  of  1831,  I  have  been  in  the  possession  of 
all  my  father.  Levi  Pawlmg's  papers,  and  have  exclusively  attended 
to  all  his  business ;  his  health  prior  to,  and  since  that  period  has 
been  such  as  to  prevent  his  attention  to  any  business  whatever.  I 
have  searched  several  times  among  his  papers,  and  in  other  places 
for  this  instrument,  and  have  no  doubt  that  it  is  not  among  his 
papers.  His  health  is  betUT  now,  but  it  would  be  dangerous  for 
him  to  attempt  a  journey  like  this.  Excitement  brings  on  gout. 
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My  father's  indisposition  has  affected  his  memory.     He  is  perfectly 
sane,  but  his  memory  is  affected." 

The  plaintiff  then  called  Samuel  R.  Wood  again,  and  offered  to 
prove  the  contents  of  the  said  instrument. 

Which  evidence  was  objected  to  by  the  counsel  for  the  defend- 
ants, and  rejected  by  the  court,  who  said  (among  other  reasons) 
that  if  Mr.  Pawling  could  not  come,  his  evidence  should  have  been 
taken. 

Whereupon  the  counsel  for  the  plaintiff  excepted  to  the  opinion 
of  the  court. 

The  plaintiff  then  called  Philip  Koplin,  a  witness  on  his  part, 
who  testified  as  follow  : — 

"  I  have  resided  for  a  long  time  at  Norristown ;  since  1801. 
Levi  Pawling  built  the  abutment  of  stone  which  connects  with 
the  company's  dam.  Both  the  abutment  and  dam  went  on  at  the 
same  time  together  in  1819.  The  part  other  than  the  abutment 
was  built  by  the  company  under  the  directions  of  Cooley.  The  part 
put  up  by  Mr.  L.  Pawling  was  one  hundred  and  fifty  feet  in  length 
from  the  saw-mill,  and  joined  on  the  centre  of  the  little  island, 
*4371  w^  the  *cornpany's  dam.  It  was  ten  feet  in  height  from 
^  the  low  water  below  the  dam.  The  wood  work  of  the 
company's  dam  was  raised  seven  feet  from  the  sheeting  of  the  dam. 
That  was  the  intention,  though  it  was  not  quite  level.  The  stone 
work  was  three  feet  higher.  Mr.  Pawling's  part  has  stood.  The 
Navigation  Company's  dam  was  raised  in  1830.  Said  to  be  raised 
eighteen  inches.  It  was  not  all  finished.  There  were  fifty  to 
seventy-five  feet  in  several  places,  including  the  whole  left  un- 
planked.  More  or  less  of  the  sheeting  logs  had  been  carried  away. 
They  were  never  replaced.  Could  not  be  replaced.  I  perceived 
some  of  the  sheeting  logs  were  loose.  Underneath  it  had  got  worn 
out  hollow  before  they  raised  the  dam.  The  dam  might  perhaps 
have  stood  if  the  planking  had  been  on  it ;  but  I  never  worked  at 
it.  Nathan  Hallowell,  who  was  the  agent  of  the  company,  asked  me 
in  the  autumn  of  1830,  if  I  could  plank  the  dam.  I  told  him  I 
would  do  it  almost  any  time,  when  I  could  get  the  plank.  I  am  a 
carpenter.  He  told  me  he  thought  the  plank  was  ready  sawed  at 
Freedly's  mill,  and  I  must  go  and  see  if  they  were  there.  I  said  I 
would.  Mr.  Freedly  told  me,  that  except  a  few  they  were  not  sawed. 
I  thought  it  not  worth  while  to  begin  with  a  small  number.  I 
told  Nathan  a  few  days  after,  that  the  plank  was  not  sawed.  Nathan 
said  he  would  see  about  it,  and  let  me  know  when  they  were  ready. 
I  had  no  further  conversation  with  him  at  that  time,  that  fall  or 
winter  about  the  dam.  In  the  summer  or  fall  of  1831,  we  were 
walking  about  a  little,  and  I  met  him  near,  and  told  him  I  thought 
it  a  proper  time  to  plank  the  rest  of  the  dam.  He  said  he  thought 
so  too,  and  would  get  Charles  Ramsey  to  do  it,  but  he  was  very 
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busy.     I  told  him  I  thought  the  sooner  it  was  done  the  better ;  and 
so  we  parted."  ,, 

The  plaintiff  then  again  offered  to  prove  the  contents  of  the  said 
agreement  of  1819,  under  which  the  dam  and  abutment  aforesaid, 
were  respectively  built  by  L.  Pawling  and  the  company,  to  which 
evidence  the  defendants  objected,  and  the  same  was  overruled  and 
rejected  by  the  court. 

Whereupon  the  plaintiff  excepted  to  the  opinion  of  the  court. 

Evidence  was  given  on  both  sides,  respecting  the  injury  to  the 
dam,  the  consequences  to  the  plaintiff's  works,  and  the  extent  and 
character  of  the  repairs  made  by  the  defendants.  Among  other 
witnesses  examined,  were  two,  viz.,  Nathan  Hallowell  and  Robert 
Hallowell,  who  testified  that  they  were  the  agents  of  the  company 
and  superintendents  of  the  works,  and  as  such,  were  employed  in 
raising  the  dam  in  1830,  and  directing  the  repairs  in  1832.  The 
testimony  of  these  witnesses  was  objected  toby  the  plaintiff's  coun- 
sel, on  the  ground  of  their  being  interested,' but  it  was  admitted  by 
the  court,  and  exceptions  taken. 

*The  jury  found  a  verdict  for  the  defendants  ;  where-  1*400 
upon  the   plaintiff  removed  the  record,    and  assigned  the  * 
following  errors. 

1.  That   the  court  erred  in   refusing  to  allow  the  plaintiff  to 
give  evidence  of  the  contents  of  the  articles  of  agreement  dated  in 
1819. 

2.  That  the  court  erred  in  refusing  to  allow  the  plaintiff  to  give 
evidence  of  the  insufficiency  of  the  dam,  or  of  its  state  or  situation 
previous  to  the  9th  of  August,  1830. 

3.  The  court  erred  in  allowing  the  evidence  of  Nathan   Hallo- 
well  to  be  given  to  the  jury. 

4.  That  the  court  erred  in  refusing  to  direct  the  jury  to  disregard 
the  evidence  of  N.  Hallowell,  and  to  have  the  same  stricken  out 
from  the  testimony  in  the  cause. 

5.  That  the  court  erred  in  allowing  the   deposition  of  Robert 
Hallowell  to  be  read  to  the  jury. 

6.  That  the  court  erred  in. not  directing  the  jury  to  disregard  the 
evidence  of  Robert  Hallowell,  and  in  not  having  the  same  stricken 
from  the  testimony  in  the  cause. 

Mr.  Williams,  for  the  plaintiff  in  error. 

1.  The  court  ought  to  have  allowed  the  plaintiff  to  give  evidence 
of  the  contents  of  the  agreement  of  1819.  The  testimony  of  the 
witnesses,  Emlen,  Wood,  Kittera  and  Pawling,  sufficiently  proved 
the  existence  and  loss  of  the  paper,  and  we  were  entitled  to  go  to 
the  jury,  upon  the  question  of  its  delivery.  Strict  proof  of  the 
execution  of  a  lost  deed  has  never  been  required :  it  is  enough,  if 
it  is  shown  to  have  existed.  1  Ves.  389.  The  sole  question  for 
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the  court  is,  whether  the  Joss  has  been  proved.  Jackson  v.  Frier, 
16%Johns.  Rep.  193.  By  the  first  plea  of  these  defendants,  the 
execution  and  existence  of  the  instrument  were  admitted.  The 
proof  of  a  delivery  is  very  strong.  It  was  delivered  by  Mr.  Emlen 
to  Mr.  Kittera,  who  was  attorney  for  Pawling,  and  this  amounted 
to  a  delivering  to  Pawling.  At  all  events,  it  was  sufficient  to 
authorize  the  jury  to  pass  upon  it.  It  was  not  necessary  to 
examine  Mr.  Levi  Pawling,  because,  from  the  testimony  of  Mr. 
Emlen,  it  appears  probable,  that  the  instrument  was  not  delivered 
until  1831 ;  and  after  that  time,  Mr.  Pawling  was  not  the  legal  pos- 
sessor of  the  paper.  Doxon  v.  Haigh,  1  Esp.  N.  P.  Cases  409 ; 
Cooke  v.  Tanswell,  8  Taunt.  450 ;  s.  c.  4  E.  C.  L.  R.  163  ; 
Meeker  v.  Jackson,  3  Yeates  442 ;  King  v.  Morton,  4  Maule  & 
Selwyn  48;  Gully  v.  Bishop  of  Exeter,  4  Bingh.  294;  s.  c.  13 
E.  C*  L.  R.  439 ;  Kensington  v.  Inglis,  8  'East  273 ;  Caufman 
i'.  Cedar  Spring,  6  Binn.  59  ;  Brown  v.  Woodman,  6  Car.  &  Payne 
206 ;  s.  c.  25  E.  C.  L.  R.  358. 

*4.^Q1  *^'  ^  ^e  ^rs^  error  ls  made  out,  it  follows  of  course, 
J  that  the  evidence  under  this  head  ought  to  have  been  ad- 
mitted. At  all  events,  under  the  agreement  of  1830,  we  had  a 
right  to  give  this  evidence.  We  could  have  shown  that  at  the  time 
of  the  execution  of  the  second  agreement,  the  dam  was  so  weak,  as 
riot  to  be  able  to  support  the  additional  eighteen  inches  required  by 
that  agreement,  and  that  one  of  the  inducements  to  our  making 
that  agreement  was,  that  it  was  necessary  that  the  dam  should  be 
put  into  proper  order  to  bear  the  additional  weight.  The  offer  and 
rejection  were  general.  We  did  not  adopt  the  darn  as  it  stood  in 
August  1830.  The  expressions  are  large,  and  they  ought  not  to 
be  so  construed  as  to  authorize  a  building  upon  an  insufficient 
foundation. 

3.  The  witnesses  whose  testimony  was  objected  to  by  us  were 
both  superintendents.  Through  their  negligence  in  altering  the 
dam,  the  breaches  took  place.  It  is  settled  that  where  the  gist  of 
the  action  is  the  negligence  of  a  servant,  the  latter  is  not  a  com- 
petent witness.  Green  v.  New  River  Co.,  4  Term  Rep.  589.  Here 
through  the  negligence  of  the  witness,  the  dam  was  left  unplanked 
by  reason  of  which  the  misch'ief  took  place.  Martin  v.  Ilenrick- 
son,  2  Ld.  Raym.  1007 ;  Aislabie  v.  Rice,  8  Taunt.  454 ;  s.  c.  4 
E.  C.  L.  R.  164;  Peake's  N.  P.  84,  117;  Miller  v.  Falconer,  1 
Campbell  251. 

Mr.  Dillingham  and  Mr.  B.  Tilghman,  for  the  defendants. 

1..  If  there  was  any  agreement  executed  and  delivered  in  1819, 
it  was  expressly  annulled  by  the  agreement  of  1830. 

[The  counsel  were  here  told  that  it  was  unnecessary  to  argue  this 
exception.] 
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2.  The    terms  of   the  agreement  of  1830  are  sufficiently  "lear 
and  explicit.     The  words  "  raise  the  said  dam,"  mean  the  dam  as 
it  then  stood.     The  agreement  is  prospective  entirely.      It  contains 
no  insurance  of  the  condition  of  the  dam  prior  to  its  date.    In  point 
of  fact,  some  evidence  of  the  state  of  the  dam  prior  to   1830  was 
given ;  and  therefore  the  court  will  not  reverse  on  this  exception. 
Grouse  v.  Miller,  10  S.  &  R.  155. 

3.  The  interest  of  a  person  offered  as  a  witness   must  be  direct 
aiid  certain,  either  as  regards  immediate  benefit,  or  for  the  purposes 
of  evidence.     In  all  the  cases  cited  on  the  other  side,  the  issue  was 
upon  the  negligence  of  the  agent,  which  was  not  the  case  here.     2 
Starkie  745,  753 ;  Wakely  v.  Hart,  6  Binn.  319  ;  Hayes  v.  Grier, 
4  Id.  83 ;  Bennet  v.  Hethington,  10  S.  &  R.  195.     The  witnesses 
in  this  case  were  not  contractors,  but  merely  agents  of  the  officers 
of  the  company. 

Mr.  Meredith,  in  reply. 

1.  The  fact  of  the  deed  of  1819  having  been  released  by  that 
of  1830,  has  nothing  to  do  with  the  question  of  the  admissibility 
of  the  *contents  of  the  deed  of  1819.     On  non  estfactum  r*4jA 
the  release  could  not  thus  be  taken  advantage  of.     Suppose   "- 
that  the  deed  of  1819  was  delivered  to  Emlen  as  an  escrow  ;  yet  if 
made  a  deed  afterwards,  it  would  take  effect  from  the  time  of  deliv- 
ery as  an  escrow. 

2.  It  was  material  to  the  plaintiff   to   show  the  state  of  the 
dam  prior  to  August  1830.     It  was  to  be  raised  and  kept  in  re- 
pair ;    and  unless  its    condition    prior    to  August    1830,   can  be 
known,  there  is  no  time  with  which  its  situation  after  1830  can 
be  compared.      Certainly  we  ought  not  to  have  been  confined  to 
the  very  day  on  which  the  agreement  was  signed,  when  the  ques- 
tion was  as  to  the  situation  of  the  dam   generally,  or  about  that 
time. 

3.  The  negligence  of  the  witnesses  was  proved ;  and  that  negli- 
gence is  shown  to  have  caused  the  disaster.    They  proved  their  own 
interest  in  showing  that  they  were  superintendents.     The  verdict 
in  this  case  would  be  evidence  in  a  suit  by  these  defendants  against 
the  witnesses,  to  show  the  amount  of  the  damages  which  they  have 
sustained  by  their  negligence  or  misconduct. 

GIBSON,  C.  J.,  delivered  the  opinion  of  the  court. 

As  was  determined  in  McReynolds  v.  McCord,  6  Watts  288,  evi- 
dence of  contents  must  be  preceded  by- proof  of  existence,  which 
includes  proof  of  execution.  The  rule  has  long  been  established, 
with  this  qualification,  however,  that  proof  of  suppression  or  de- 
struction, by  the  party  to  be  affected,  where  no  better  can  be  had, 
be  taken  for  proof  of  execution.  That,  however,  is  strictly  not  a 
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qualification,  but  a  subjunction  of  the  rule,  that  the  best  evidence 
be  produced.  How  stood  the  preliminary  proofs,  when  the  offer  was 
submitted?  Of  delivery,  which  is  an  integrant  part  of  execution, 
there  was  no  color.  On  the  contrary,  the  only  witness  who  touched 
the  fact,  declared  that  the  instrument  had  been  put  into  the  hands 
of  Mr.  Etnlen,  its  depositary  as  an  escrow ;  and  the  latter  did  not 
recollect  on  what  occasion  or,  with  certainty,  to  whom  it  was  given 
up.  There  is  little  doubt,  however,  that  having  been  retained  as  a 
security  for  something  left  undone  by  the  plaintiffs  predecessor  in 
the  contract,  it  was  given  up  in  the  presence  of  the  parties  to  it, 
when  previous  stipulations  were  urged  in  the  present  covenants  ;  and 
it  would  seem  that  it  had  not  in  fact  become  a  deed — at  least, 
there  was  no  spark  of  proof  that  it  had.  There  was,  therefore, 
not  only  no  proof  of  execution,  but  actual  disproof  of  it ;  and  in 
these  circumstances,  proof  of  contents  was  altogether  inadmissible. 
Besides,  the  recollection  of  Mr.  Pawling,  who,  had  the  paper 
become  a  deed,  might  have  been  its  possessor,  ought  to  have  been 
consulted.1 

The  condition  of  the  dam,  previous  to  the  only  agreement  that 
has  been  produced,  was  properly  excluded  from  consideration. 
That  this  agreement  was  made  to  settle  and  satisfy  past  differ- 
*4in  ences»  *as  we^  ^  to  provide  for  the  future,  is  expressly 
•"  declared  in  it;  and  that  the  evidence  excluded  could  have 
legitimately  made  the  defendant  liable  on  the  original  covenants, 
if  any  had  existed,  is  not  pretended.  But  as  he  covenanted  to 
maintain  the  dam  at  an  increased  height  and,  casualties  excepted, 
in  good  condition,  it  is  said  he  was  bound  to  build  on  a  foundation 
capable  of  supporting  the  superstructure ;  and  this,  it  is  urged,  the 
evidence  would  have  shown  he  had  not  done.  By  the  contract,  how- 
ever, he  was  held  no  further  than  to  put  the  additional  superstruc- 
ture on  the  existing  one  ;  and  such  being  the  words,  each  party 
took  on  himself  the  risk  of  its  sufficiency.  Had  the  fitness  and 
stability  of  the  original  dam  been  a  matter  for  subsequent  determi- 
nation, there  ought  to  have  been  a  provision  for  a  survey  of  it: 
but  that  it  would  be  sufficient  to  resist  the  ordinary  pressure  of  the 
current,  was  taken  for  granted, ;  and  for  the  consequences  of  floods 
the  defendant  was  bound  no  further  than  to  repair  or  rebuild — to 
rebuild,  however,  not  in  the  first  instance,  but  only  when  experi- 
ment should  prove  it  to  be  necessary.  Evidence,  therefore,  that  it 
would  have  been  better  to  rebuild  in  the  first  instanee,  could  have 
tended  only  to  mislead. 

Neither  was  the  witness  to  whose  testimony  exception  was  taken 
disqualified  by  interest.  He  was  not  in  the  predicament  of  a  ser- 
vant contingently  liable  to  his  employer  for  the  event.  He  was  in 
the  defendant's  service  as  superintendent  of  repairs  ;  but  the  nature 

1  See  5  Casey  377. 
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of  his  duties  is  not  shown,  or  that  he  disobeyed  his  instructions  and 
acted  tortiously  of  his  own  head.  He  may  have  been,  and  probably 
was,  no  more  than  an  overseer ;  and  if  he  failed  to  keep  the  labor- 
ers duly  at  work,  his  neglect  in  that  particular  might  make  him 
answerable  to  the  defendant,  but  it  could  not  make  the  defendant 
answerable  to  the  plaintiff.  The  argument  is  that  there  may  have 
been  delay  in  the  execution  of  his  task,  and  a  correspondent  hin- 
drance of  the  plaintiff's  business  ;  but,  in  default  of  counter  proof, 
the  presumption  is  in  favor  of  diligence ;  and  even  the  possibility 
af  being  secondarily  liable  to  an  action  for  it,  is  classed  with  those 
remote  and  contingent  interests  which  go  to  credibility.  A  decla- 
ration for  consequential  loss  from  the  act;  of  a  servant,  contains  an 
averment  of  negligence  or  misfeasance,  which  must  be  proved  ;  and 
to  maintain  it  against  the  master,  necessarily  requires  the  plaintiff 
to  make  out  a  case  for  the  master  against  the  servant,  which  the  ser- 
vant is  consequently  incompetent  to  disprove ;  but  the  eventual  lia- 
bility of  the  witness  here,  is  by  no  means  a  postulate  of  the  action, 
and  a  possibility  of  liability  is  insufficient  to  exclude  him.  The 
want  of  a  direction  to  disregard  the  testimony  of  certain  witnesses, 
has  not  been  pressed ;  nor  could  it  be,  as  no  prayer  for  direction 
seems  to  have  been  submitted.1 

Judgment  affirmed. 

Cited  by  Counsel,  4  Whart.  497  ;  7  Watts  171  ;  10  Id.  14  ;  1  Barr  51  ;  3 
Id.  198  ;  2  Jones  210  ;  8  Harris  285  ;  12  Casey  358  :  1116  Smith  257  :  26  Id. 
372;  1  W.  N.  C.  24;  11  Smith  397.|| 

Cited  by  the  Court.  6  W.  &  S.  369. 

1  See  6  Whart.  153. 
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Saulnier's  Estate. 

APPEAL. 

1.  A  husband  has  no  peculiar  right  to  administer  to  his  wife's  separate 
estate. 

2.  Where  a  married  woman  having  a  separate  estate,  died  in  1830,  and 
administration  was  granted  to  A.,  and  on  his  death,  in  1835,  administration 
de  bonis  non  was  granted  to  B.,  a  creditor,  it  was  held,  that  the  Orphans' 
Court  were  not  bouud  to  revoke  the  letters  of  administration  on  the  applica- 
tion of  the  appointee  of  the  surviving  husband. 

THIS  was  an  appeal  from  a  decree  of  the  Orphans'  Court  of 
Montgomery  county,  in  the  matter  of  the  administration  of  the 
goods  of  Sarah  Saulnier,  deceased. 

On  the  17th  day  of  August  1836,  Thomas  Humphreys,  guar- 
dian and  next  friend  of  John  W.  Saulnier,  a  minor,  who  was  the 
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son  of  John  B.  Saulnier  and  Sarah  his  wife,  presented  a  petition 
to  the  Orphans'  Court  at  Montgomery  county,  setting  forth, 
that  James  Anderson,  of  Lower  Merion  township,  in  Montgomery 
county,  had  applied  to  and  surreptitiously  obtained,  from  the  reg- 
ister of  wills  in  the  said  county,  letters  of  administration  of  the 
estate  of  the  said  Sarah  Saulnier,  now  deceased,  to  which  he  was 
mt  entitled,  in  the  place  of  George  Wilson,  deceased;  that  the  said 
James  Anderson  was  plaintiff  in  two  different  suits  now  pending  in 
the  Supreme  Court  of  Pennsylvania,  against  the  estate  of  the  said 
Sarah  Saulnier ;  and  the  petitioner  believed,  that  the  said  James 
Anderson  took  out  the  said  letters  of  administration  from  sinister 
motives,  for  the  purpose  of  having  some  control  over  the  actions, 
and  not  for  the  benefit  of  the  minor  child  ;  and  was  therefore  an 
improper  person  to  have  charge  of  the  said  estate ;  that  Sarah  Saul- 
nier, at  the  time  of  her  death,  was  a  married  woman ;  that  her  hus- 
band, John  B.  Saulnier,  the  petitioner  believed  to  be  in  full  life ; 
and  praying  a  citation  to  James  Anderson  to  appear  before  the 
court  on  the  14th  of  November  1836,  to  show  cause  why  the  said 
letters  of  administration  should  not  be  revoked.  The  court 
awarded  the  citation  accordingly. 

The  answer  of  James  Anderson  stated,  that  it  was  true,  that  he 
obtained  from  the  register,  the  letters  of  administration  to  the  estate 
of  "  the  widow,  Sarah  Saulnier,"  deceased,  in  the  place  of  George 
Wilson,  deceased  ;  and  that  they  "were  granted  by  the  register  with 
*  '-131  *a  ^u^  knowledge  of  the  relations  and  kindred  of  the  said 
'  Sarah,  and  of  the  circumstances  of  her  estate,  and  also  with 
the  full  knowledge  and  approbation  of  Thomas  Read,  the  guardian 
of  the  estate  of  John  W.  Saulnier,  a  minor,  and  the  only  child  of 
the  said  Sarah,  to  whom  her  whole  estate,  under  the  intestate  laws 
of  this  Commonwealth,  will  go;  and  that  it  was  therefore  untrue, 
that  the  said  letters  of  administration  were  "surreptitiously  ob- 
tained," as  was  in  the  petition  alleged;  nor  was  it  true,  that  they 
were  taken  out  by  the  respondent  with  an  improper  and  sinister 
motive,  or  for  the  purpose  of  having  any  control  over  the  actions 
depending  in  the  Supreme  Court,  as  in  the  petition  was  alleged ; 
nor  had  he  interfered  with  the  same.  That  one  of  the  said  actions 
was  brought  in  the  Court  of  Common  Pleas  of  Montgomery  County, 
to  August  term  1831,  against  George  Wilson,  administrator  of  the 
said  Sarah  Saulnier,  upon  his  administration  bond,  and  not  against 
her  estate ;  in  which  there  was  a  trial,  and  a  verdict  for  the  Common- 
wealth, for  the  penalty  of  the  bond,  on  the  15th  of  October  1833, 
without  an  objection  or  exception  by  the  defendant,  which  was  re- 
moved by  him  to  the  Supreme  Court,  in  April  1834.  The  other 
was  brought  by  the  respondent  in  the  same  court,  against  the  same 
defendant,  to  November  term  1831,  for  money  lent  to  Sarah  Saul- 
nier, which  her  said  administrator  refused  to  pay  ;  in  which  there 
440 


1838.]  OF  PENNSYLVANIA.  443 

[Saulniers  Estate.] 

was  a  verdict  for  the  plaintiff  for  a  small  sum,  on  November  14, 
1834,  and  which  was  removed  to  the  Supreme  Court  by  the  defend- 
ant, in  January  1835.  That  since  their  removal,  the  said  George 
Wilson  had  not  to  the  knowledge  of  this  respondent,  taken  any 
steps  to  have  either  case  determined  ;  and  the  respondent  believed 
he  had  abandoned  the  prosecution  of  the  writs  of  error  before  his 
death.  That  the  respondent  was  perfectly  willing  that,  so  far  as 
the  estate  of  the  said  Sarah  Saulnier  was  concerned,  in  the  case  in 
which  he  was  interested,  it  should  be  controlled  and  managed  by 
the  said  guardian,  in  such  manner  as  he  should  think  best  for  the 
said  estate,  and  the  interest  of  his  ward.  That  it  was  not  kno-.vn  to 
the  respondent,  that  the  husband  of  the  said  Sarah  was  in  full  life. 
He  removed  from  these  parts,  to  South  America,  as  is  believed, 
upwards  of  ten  years  ago;  since  when,  he  had  never  returned.- 
That  she  died  about  the  year  1830,  and  letters  of  administration 
of  her  estate  were  granted  to  the  said  George  Wilson,  so  long  as 
1831,  which  must  have  been  known  to  her  husband  if  living ;  in 
which,  however,  he  had  never  interfered  in  any  manner  whatever; 
he  having,  by  a  marriage  settlement  between  him  and  the  said 
Sarah,  prohibited  himself  from  any  interference  with  her  estate, 
and  secured  the  same  to  her  children.  That  at  the  time  the  said 
letters  of  administration  were  granted  to  the  respondent,  the  rela- 
tions and  kindred  of  the  said  Sarah  in  the  nearest  degree  to  her, 
(except  her  minor  son),  were  one  brother,  William  Wilson,  (who 
then  was,  and  still  is,  notori'ously  and  entirely  incompetent  and 
unfit  for  such  a  trust),  and  two  sisters,  namely,  *Ann  Hum-  r*ji  i 
phreys,  wife  of  the  said  Thomas  Humphreys,  and  Mary  •- 
Anderson,  wife  of  the  respondent. 

The  answer  then  proceeded  to  state  various  reasons  why,  in  the 
opinion  of  the  respondent,  the  petitioner  was  not  a  suitable  person 
to  act  as  administrator. 

Annexed  to  the  answer  was  a  certificate  signed  by  Thomas  Read, 
guardian  of  the  estate  of  John  W.  Saulnier,  minor  child  of  Sarah 
Saulnier,  deceased,  stating  his  approval  of  James  Anderson's  ap- 
pointment, and  of  his  conduct  in  the  office. 

The  replication  of  Thomas  Humphreys  denied  that  the  letters  of 
administration  were  granted  to  the  respondent  with  the  knowledge 
of  the  relations  and  kindred  of  Sarah  Saulnier,  and  averred  that 
they  disapproved  of  the  same,  and  were  desirous  that  the  letters  of 
administration  should  be  vacated.  The  repliant  denied  that  Thomas 
Read  had  any  control  of  the  estate  of  John  W.  Saulnier,  or  of  his 
mother,  and  alleged,  that  Sarah  Saulnier  left  no  debts  due  by  her 
except  that  to  James  Anderson,  which  was  disputed,  and  still  pend- 
ing in  the  Supreme  Court ;  and  that  James  Anderson  is  both 
plaintiff  and  defendant  therein,  by  means  of  the  said  letters  of  ad- 
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ministration.  The  replication  then  proceeded  to  deny  the  circum- 
stances set  forth  in  the  answer  relating  to  the  acts  of  the  repliant. 

Certain  documents  appear  to  have  been  annexed  to  the  repli- 
cation, which  showed  that  John  Saulnier,  the  husband  of  Sarah 
Saulnier,  was  living  at  Vera  Cruz  in  July  1837  ;  and  that  he  dis- 
approved of  James  Anderson  being  administrator,  and  appointed 
Thomas  Humphreys  his  representative  for  the  purpose,  and  guar- 
dian for  the  son,  &c. 

On  the  10th  of  October  1837,  the  Orphans'  Court  dismissed  the 
petition. 

From  this  decree  the  petitioner  appealed  to  this  court. 

Mr.  Hare  (with  whom  was  Mr.  Kittera],  for  the  plaintiff  in  error, 
cited  Ellmaker's  Estate,  4  Watts  34. 

The  court  declined  hearing  Mr.  Sterigere  and  Mr.  Freedty,  who 
were  for  the  appellee. 

PER  CURIAM. — A  husband  has  no  peculiar  right  to  administra- 
tion of  his  wife's  separate  estate ;  and  the  interference  of  the  hus- 
band here  is  to  be  disregarded.  Even  had  he  been  entitled,  his 
negligence  in  the  assertion  of  his  right  would  be  a  waiver  of  it ; 
and  he  could  not  now  prevent  it  .from  devolving  on  another.  A 
wife's  creditors  are  not  bound  to  wait  forever.  There  is  no  personal 
objection  to  the  appellee  ;  and  we  cannot  say  the  Orphans'  Court 
erred  in  refusing  to  repeal  the  letters  of  administration. 

Decree  affirmed. 

Cited  by  Counsel,  7  Watts  565. 

|| As  to  the  husband's  right  to  administration,  see  cases  in  note  (e),  Pur. 
Dig.  (ed.  1873)  410,  pi.  27  ;  Sieber's  Appeal,  1  Pennypacker  191. 
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Case  of  "The  Medical  College  of  Philadelphia." 

1.  The  Supreme  Court  will  not  certify  under  the  act  of  1791,  "to  confer  on 
certain  associations  the  powers  and  immunities  of  corporations,"  where  the 
constitution  of  the  association  confers  powers  not  specified  in  that  act. 

2.  Therefore,  where  the  constitution  of  a  "  Medical  College,"  submitted 
to  the  court,  contained  a  clause  authorizing  the  college  to  confer  degrees  in 
medicine  upon  students  and  others,  the  court  declined  certifying  in  favor 
of  the  application.1 

AN  application  was  made  at  the  last  term  of  this  court  by  a 
society  of  physicians,  for  a  certificate,  entitling  them  to  a  charter 
of  incorporation,  under  the  provisions  of  the  Act  of  Assembly  of 

|| »  See  In  re  Electropathic  Institute,  9  W.  N.  C.  31.  C.  P.|| 
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the  6th  of  April  1791,  entitled  "  An  act  to  confer  on  certain  asso- 
ciations of  the  citizens  of  this  Commonwealth,  the  powers  and 
immunities  of  corporations  or  body  politic  in  law." 

The  following  preamble  was  annexed  to  the  constitution  presented 
for  the  consideration  of  the  court. 

"Whereas,  we,  the  undersigned,  physicians  of  Philadelphia,  have 
agreed  to  associate  ourselves  for  the  purpose  of  claiming,  on  behalf 
of  the  profession,  that  influence  over  the  regulation  of  medical  in- 
struction, and  the  means  of  medical  improvement,  which  is  so  essen- 
tial to  the  respectability  of  the  profession,  and  to  the  best  interests 
of  humanity  ;  and 

"  Whereas,  we  are  desirous  of  acquiring  the  rights  and  immunities 
of  a  body  politic  and  corporate,  for  the  furtherance  of  this  legal 
and  honorable  purpose. 

"  Now,  therefore,  we  do  hereby  associate  ourselves,  under  the  fol- 
lowing constitution  for  the  purposes  therein  expressed." 

The  following  were  the  material  provisions  of  the  constitu- 
tion : 

"  Article  I.  The  association  shall  forever  hereafter  be  called 
and  known  by  the  name  of  the  '  Medical  College  of  Philadel- 
phia.' 

"  Article  II.  The  object  of  the  said  college  shall  be  to  cultivate 
the  science  of  medicine,  and  all  its  collateral  branches  ;  to  desig- 
nate *such  courses  of  instruction  as  from  time  to  time,  may  r^^jt- 
be  deemed  necessary  for  the  advancement  of  the  science,  *- 
and  the  elevation  of  the  medical  character ;  to  examine  and  decide 
on  the  qualifications  of  candidates  for  degrees,  and  to  secure  these 
advantages  to  the  profession. 

"  Article  V.  The  said  college  shall  have  power  to  grant  and 
confirm  in  the  manner  and  form  prescribed  by  its  by-laws,  such 
degrees  in  medicine,  to  such  students  or  others,  whom,  by  their  pro- 
ficiency in  learning  or  other  meritorious  distinction,  they  shall  deem 
entitled  to  them,  as  are  usually  conferred  in  other  colleges  and  uni- 
versities ;  and  to  grant  to  such  graduates  such  diplomas  or  certifi- 
cates, under  its  common  seal,  as  may  authenticate  and  perpetuate 
the  memory  of  such  graduation. 

"  Article  VI.  The  said  college  shall  establish  on  or  before  the 
first  day  of  June  1837,  a  board  of  examiners,  to  consist  of  not  less 
than  six  persons,  physicians,  resident  in  the  city  and  county  of 
Philadelphia,  who  shall  be  chosen  at  such  times  and  in  such  man- 
ner and  for  such  periods  as  the  by-laws  of  the  college  shall  ordain ; 
and  it  shall  be  the  duty  of  the  said  board  to  examine  into  the  qual- 
ifications of  such  students  or  others  as  may  appear  before  them,  and 
to  certify  the  same  to  the  college. 

ik  Article  VIII.  The  said  college  shall  hold  regular  meetings 
at  least  once  in  every  period  of  three  months :  Provided  always, 
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That  no  meeting  of  said  college,  shall  be  held,  unless  called  and 
announced  in  two  or  more  of  the  daily  papers  published  in  Phila- 
delphia, at  least  one  week  before  the  time  at  which  the  said  meet- 
ing is  intended  to  be  held." 

Among  the  by-laws  which  were  annexed  to  the  constitution  were 
the  following: 

'•  CIIAP.  II.  Section  VIII.  The  college  shall  choose  by  ballot 
at  the  time  of  the  first  annual  election  subsequent  to  its  organiza- 
tion, or  as  soon  thereafter  as  convenient,  six  graduates  of  medicine, 
of  at  least  ten  years  standing,  and  of  distinguished  reputation  in  their 
profession  ;  each  of  whom  shall  have  attained  the  age  of  thirty-five 
years,  to  serve  as  a  board  of  examiners,  the  duties  of  which  are 
hereafter  prescribed.  Of  the  said  six  examiners,  two  shall  be 
chosen,  by  name  to  serve  for  the  term  of  one  year,  two  others  by 
name  to  serve  for  the  term  of  two  years,  and  two  others  by  name 
to  serve  for  the  term  of  three  years ;  and  annually  thereafter,  the 
college  shall  elect  by  ballot,  two  persons,  qualified  as  above,  to  serve 
for  the  term  of  three  years,  in  the  place  of  those  whose  term  of 
service  shall  have  expired. 

*  ,  ,7-1  **'  Section  IX. — No  person  shall  be  elected  a  member  of 
*  the  board  of  examiners  who  is  engaged  in  giving  public 
instructions,  whether  by  lectures  or  examinations,  upon  any  branch 
of  medical  science,  included  in  the  course  prescribed  by  the  college ; 
and  if  any  person  elected  to  the  board  of  examiners  shall  so  engage 
at  any  time  during  his  term  of  service  therein,  his  station  in  the 
board,  shall  thereby  be  rendered  vacant ;  Provided,  however,  that 
remarks  at  the  bed-side  in  an  hospital,  shall  not  be  considered  as 
constituting  lectures." 

"  CHAP.  V.  Section  I. — The  board  of  examiners  shall,  as  soon 
as  practicable  after  its  election,  meet,  and  organize  by  appointing 
one  of  its  members  to  act  as  chairman  and  another  as  dean.  The 
board  shall  hold  stated  and  other  meetings  as  often  as  it  may  deem 
proper,  and  shall  adopt  such  rules  for  its  own  government  as  may 
be  found  necessary,  provided  the  same  be  not  inconsistent  with  the 
constitution  and  by-laws  of  the  college. 

"  Section  II. — The  board  shall  meet  regularly  during  the  months 
of  March  and  November  of  every  year,  for  the  examination  of  such 
candidates  for  the  degree  of  doctor  of  medicine  as  have  complied 
with  the  requisitions  of  the  college  and  duly  registered  their  names 
with  tiie  dean. 

"  Section  III. — The  board  shall  have  power  to  make  among  its 
members  such  a  distribution  of  the  duty  of  examination  as  it  shall 
judge  proper ;  but  each  member  thereof  present  at  an  examination 
shall  be  required  to  express  his  opinion  on  the  general  fitness  of 
the  candidate  for  medical  honors,  without  especial  regard  to  the 
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particular  branch  or  branches  upon  which  he  shall    be   called  to 
examine. 

"  Section  VII. — Each  candidate  shall  be  examined  on  such 
branches  of  medicine  and  its  collateral  sciences  as  the  college 
shall  from  time  to  time  direct;  Provided,  however,  that  no  altera- 
tion in  relation  to  the  course  of  instruction  shall  be  permitted  to 
prejudice  the  interests  of  any  candidate  who  shall  have  pursued  his 
preliminary  studies,  in  good  faith,  according  to  the  previous  regu- 
lations of  the  college. 

"  Section  XI. — Each  member  of  the  board  of  examiners  shall 
receive  from  the  college  a  fee  of  five  dollars  for  the  examination  of 
each  candidate  at  which  he  shall  have  officiated  agreeably  to  the 
regulations  of  the  college. 

"  Section  XII. — The  dean  shall  keep,  in  a  book  provided  forslhe 
purpose,  a  full  and  regular  list  of  all  such  candidates  as,  upon 
examination  have  been  approved  of  by  the  board,  showing  their 
^respective  ages,  the  states  to  which  they  belong,  and  r*AAo 
the  date  of  their  examination  ;  which  list  shall  be  open,  L 
at  all  reasonable  times,  to  the  inspection  of  the  members  of  the 
college. 

"  Section  XIII. — The  dean  shall  keep  an  accurate  account  of  all 
sums  of  money  received  by  him  as  fees  from  candidates  registered 
for  examination,  and  for  diplomas ;  and  shall  pay  the  same  over  to 
the  treasurer  of  the  college." 

"  CHAP.  VI.  Section  I. — Any  respectable  graduate  in  medi- 
cine who  is  engaged  in  lecturing  on  any  one  of  the  branches  em- 
braced in  the  scheme  of  instruction  laid  down  or  the  time  being 
by  the  college,  and  who  has  delivered  one  or  more  course  of 
lectures  thereon,  may  be  proposed  as  a  candidate  for  recognition 
at  any  stated  tweeting  of  the  board  of  examiners.  At  the  subse- 
quent stated  meeting,  the  said  proposal  shall  be  decided  upon  by 
ballot,  and  provided  four  votes  are  given  in  favor  of  the  candi- 
date, his  nomination  shall  be  presented  for  the  action  of  the 
college  at  its  next  stated  meeting,  when,  if  a  majority  of  the  mem- 
bers present  shall  confirm  the  nomination,  the  said  lecture  shall 
be  deemed  duly  recognised  by  the  college ;  Provided,  that  the 
said  recognition  may  at  any  time  be  recalled  by  a  vote  of  the 
college. 

u  Section  II. — All  lecturers,  resident  within  the  United  States, 
who  shall  have  been  duly  recognised  as  above,  shall  be  notified 
thereof  by  the  corresponding  secretary,  and  the  recognition  shall 
take  effect  from  the  first  Monday  in  March,  or  the  first  Monday 
in  November  immediately  succeeding  the  action  thereon  of  the 
college. 

"  Section  III. — Teachers  of  subdivisions  of  any  of  the  branches 
embraced  in  the  scheme  or  instruction  laid  down  by  the  college, 
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may  be  recognised  in  the  manner  pointed  out  in  the  first  section  of 
this  chapter.  The  subdivisions  which  shall  be  deemed  equivalent 
to  the  primary  branch  being  at  the  same  time  declared  by  the 
college. 

"  Section  IV. — No  lecturer  or  teacher  whose  proposal  as  a  can- 
didate for  recognition  by  the  college  has  been  rejected  by  the  board 
of  examiners,  or  whose  nomination  to  the  college  has  been  disap- 
proved of  by  the  vote  of  the  latter,  shall  be  again  proposed  in  the 
board  of  examin  rs  or  renorainated  to  the  college,  until  after  the 
expiration  of  one  year  from  the  period  of  his  first  proposal  or 
nomination. 

"  CHAP.  VII.  Section  I. — Any  student  of  medicine  who  has 
complied  with  the  regulations  of  the  college,  may  become  a  can- 
didate for  the  degree  of  doctor  of  medicine,  and  if  'he  shall  be 
*44Q1  f°und  *duly  qualified  by  the  board  of  examiners,  shall 
J  have  the  said  degree  conferred  upon  him  by  the  col- 
lege. 

Section  II. — A  candidate  for  the  degree  of  doctor  of  medicine 
shall  have  attained  twenty-one  years  of  age ;  he  shall  have  pur- 
sued the  study  of  medicine,  for  the  term  of  at  least  three  years 
as  a  private  pupil,  under  the  direction  of  one  or  more  regular  prac- 
titioners ;  he  shall  have  attended  lectures  on  each  of  the  following 
branches  delivered  by  lectures  recognised  by  the  college,  and  during 
the  number  of  courses  set  opposite  to  each  branch. 

"•  He  shall  have  pursued  at  least  one  course  of  dissections  under 
the  direction  of  a  teacher  recognised  by  the  college  ;  he  shall  have 
attended  for  at  least  one  year  the  practice  of  some  hospital  or 
infirmary  recognised  by  the  college,  and  in  which  clinical  instruc- 
tion is  given. 

"  Section  III. — Candidates  for  examination  shall  be  required  to 
register  their  names  with  the  dean  during  either  the  month  of  Feb- 
ruary or  of  November. 

"  Section  IV. — At  the  time  of  registry,  the  candidate  shall 
present  to  the  dean  satisfactory  evidence  of  his  having  attained  the 
legal  age ;  a  certificate  from  his  preceptor  or  preceptors  that  his 
medical  studies  have  been  extended  to  the  full  period  of  three 
years,  and  also  the  tickets  or  certificates  showing  that  he  has  attended- 
the  requisite  number  of  courses  of  -instruction  delivered  by  recog- 
nised lecturers  and  teachers. 

"  Section  V. — The  candidate  shall  likewise,  at  the  time  of  regis- 
try, present  to  the  dean  a  thesis  of  his  own  composition  on  some 
medical  subject,  and  also  the  history  in  writing  of  two  cases,  the 
one  medical  and  the  other  surgical,  which  he  has  observed  and 
investigated  in  some  public  institution,  in  the  private  practice  of 
his  preceptor  or  otherwise. 

"  Section  VI. — Each  candidate  shall  pay  to  the  dean  at  the  time 
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of  his  registry  the  sum  of  thirty  dollars  as  the  fee  for  examination, 
and  he  shall  pay  an  additional  sum  of  five  dollars  for  his  diploma, 
should  he  be  approved  of  by  the  board  of  examiners. 

"  Section  VII. — The  candidates  whose  names  have  been  duly  reg- 
istered shall,  when  notified  to  that  effect  by  the  dean,  present  them- 
selves, individually,  before  the  board  of  examiners,  in  order  that 
they  may  undergo  an  examination  upon  the  several  branches  in- 
cluded in  the  scheme  of  instruction  laid  down  by  the  college.  The 
examination  shall  be  conducted  by  oral  and  written  questions  to  be 
*answered  accordingly,  orally  or  in  writing,  and  shall  em-  r*AZ(\ 
brace  the  thesis  and  cases  presented  by  the  candidate,  as  '• 
well  as  medicine  in  general.  The  candidate  shall  likewise  be  re- 
quired to  write  prescriptions  in  Latin,  both  abbreviated  and  at 
length,  agreeabl}'  to  the  customary  formula." 

CHAP.  VIII.  Section  I. — At  the  termination  of  each  period  of 
examination,  the  dean  shall  report  in  writing  to  the  college  at  its 
next  meeting,  the  names  of  those  candidates  who  have  been  found 
deserving  of  the  degree  of  doctor  of  medicine ;  when  the  presiding 
officer  shall  declare  those  candidates  entitled  to  the  said  degree,  and 
shall  direct  the  corresponding  secretary  to  cause  the  necessary  diplo- 
mas to  be  prepared.  The  college  shall  then  determine  by  vote  the 
period  at  which  the  degree  shall  be  formally  conferred  upon  the 
said  candidates. 

"  Section  II. — The  degree  shall  be  formally  conferred  at  a  meet- 
ing of  the  college  to  be  held  for  that  purpose,  and  an  address  shall 
be  delivered  by  the  president,  one  of  the  vice-presidents,  or  by  a 
member  selected  by  the  college. 

"  Section  III. — All  diplomas  for  degrees  in  medicine  granted  by 
the  college  shall  be  signed  by  the  members  of  the  board  of  exam- 
iners, and  by  the  president,  vice-president  and  corresponding  sec- 
retary;  which  officers  shall  have  the  right  of  being  present  *at  all 
examinations." 

The  Trustees  of  the  University  of  Pennsylvania  having  appointed 
a  committee  to  suggest  their  views  in  relation  to  the  powers  of  the 
court  in  regard  to  charters  for  literary  purposes,  the  committee  ac- 
cordingly appeared  in  court  for  the  purpose,  when  the  court  after 
the  opening  of  the  case,  directed  that  it  should  stand  over  until  the 
first  motion  day  in  this  term,  and  that  the  question  should  then  be 
argued  by  counsel. 

The  case  having  now  come  up,  it  was  argued  by  Mr.  Meredith, 
for  the  application,  and  by  Mr.  T.  I.  Wharton  and  Mr.  James  S. 
tfmith,  against  it. 

Mr.  Meredith. — There  are  two  questions  to  be  considered,  which 
arise  out  of  this  application. 
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1.  Whether  the  association  is  one  of  those  contemplated  by  the 
act  of  assembly. 

2.  If  the  objects,  articles  and  conditions  are  lawful. 

1st.  The  act  of  assembly  is  mandatory  on  the  court,  If  the 
society  is  within  the  act,  there  H  no  discretion  about  it.  Now 
the  act  speaks  of  associations  for  literary,  charitable,  or  religious 
*4511  PurP°se3-  *This  may  be  considered  either  as  a  literary 
J  or  charitable  institution.  The  object  is  the  advancement 
of  the  knowledge  or  learning  of  medicine,  not  surgery.  It  is 
therefore  a  literary  or  learned  society.  The  legislature  have  in 
several  instances  shown  that  they  regarded  colleges  as  literary 
institutions  ;  as  in  The  Case  of  Dickinson  College,  2  Sm.  Laws 
71;  the  preamble  to  which  distinguishes  between  science  and 
literature ;  Jefferson  College,  3  Sm.  Laws  478 ;  Washington 
College,  4  Sm.  Laws  335;  Franklin  College,  2  Sm.  Laws  398; 
University  of  Pennsylvania,  3  Sm.  Laws  53  ;  La  Fayette  College, 
Pamph.  Laws  1825—6,  p.  56 ;  Gettysburg  College,  Pamph.  Laws 
1831-2,  p.  365.  In  1789,  only  two  years  before  the  passing  of 
the  act  under  which  this  question  arises,  the  legislature  incorpo- 
rated the  College  of  Physicians  of  Philadelphia.  If  not  strictly  a 
literary,  this  may  be  considered  a  charitable  association.  Ex  parte 
Wrangham,  2  Ves.  Jr.  609.  In  The  Attorney  General  v.  The 
Earl  of  Londsdale,  1  Simons  105 ;  s.  c.  2  Eng.  Chan.  Rep.  55, 
the  Vice  Chancellor  said,  "  The  institution  of  a  school  for  the  sons 
of  gentlemen  is  not,  in  popular  language,  a  charity;  but  in  the  view 
of  the  statute  of  Elizabeth,  all  schools  for  learning  are  to  be  so  consid- 
ered." Stat.  43  Eliz.;  23  Hen.  8,  c.  10;  1  Edw.  6,  c.  14 :  Porter's 
Case,  1  Rep.  22,  b  ;  Martindale  v.  Martindale,  Cro.  Eliz.  288  ; 
Case  of  Magdalen  College,  11  Rep.  71.  Charitable  uses  for  edu- 
cation are  held  to  be  good,  notwithstanding  the  statutes  of  mort- 
main. Bacon's  reading  on  the  Statute  of  Uses,  4  Bacon's  Works 
167-8 ;  1  Kyd  on  Corp.  61.  In  fact,  this  is  not  the  first  applica- 
tion of  the  kind.  In  1827,  the  charter  of  the  Medical  Society  of 
Philadelphia  was  amended  on  the  certificate  of  this  court.  About 
the  same  time,  the  Central  Medical  Society  was  incorporated  ;  and 
in  1837,  the  Medical  Institute ;  the  members  of  which  receive  com- 
pensation from  those  who  attend  their  lectures. 

2d.  Is  there  any  thing  in  the  articles  unlawful?  If  there  is 
not,  how  can  the  court  refuse  to  give  their  certificate  ?  The  power 
of  conferring  degrees  has  been  objected  to.  Now  it  is  well  known, 
that  this  is  a  mere  honorary  distinction.  In  Pennsylvania,  it 
confers  no  civil  right  or  privilege.  There  is  no  law  here  requiring 
a  license  or  diploma  to  practice  medicine.  In  some  parts  of 
Europe,  the  title  of  M.D.  may  be  bought  for  money.  The  charter 
of  the  University  of  Pennsylvania  confers  no  power  on  that  body 
to  grant  degrees.  Act  of  1791,  3  Sm.  Laws  53.  Such  is  the  case 
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with  several  other  colleges  established  by  the  legislature.  In  Eng- 
land, a  decree  of  M.D.  is  not  necessary  to  authorize  the  practice 
of  medicine.  Willcock  on  the  Laws  of  the  Medical  Profession, 
part  II.,  p.  4.  Degrees  appear  to  have  been  originally  granted 
in  Paris ;  and  they  have  since  been  usually  conferred  by 
colleges  and  universities;  but  there  is  no  law  which  limits  the 
right  of  conferring  them  to  the  colleges  incorporated  by  the  legisla- 
ture. 

*Mr.  WJiarton  and  Mr.  Smith,  contra.  r*d.rf) 

The  trustees  of  the  University  of  Pennsylvania,  the  *• 
oldest  college  in  the  Commonwealth,  have  felt  it  to  be  their  duty  to 
state  to  the  court  the  objections  that  have  occurred  to  them  in  rela- 
tion to  this  method  of  incorporating  colleges,  by  application  to  the 
court  instead  of  the  legislature.  It  is  proper  to  remark,  that  the 
medical  faculty  of  the  University  have  taken  no  part  whatever  in 
the  opposition  to  the  proposed  charter;  and  the  trustees  by  whom 
the  objections  are  made  entertain  great  respect  for  the  many  emi- 
nent persons  connected  with  the  society  asking  to  be  incorporated. 
The  objections  of  the  trustees  are  not  to  the  society  being  incorpo- 
rated, but  to  the  manner  in  which  it  asks  to  be  incorporated. 

If  it  is  in  the  power  of  the  court  to  grant  charters  of  this  kind 
asked  for,  the  court  must  grant  them.  They  can  exercise  no  dis- 
cretionary control.  It  is  the  apprehension  of  the  injurious  conse- 
quences which  may  result  from  the  establishment  of  a  power,  the 
exercise  of  which  the  court  itself  cannot  control,  that  has  induced 
the  trustees  of  the  University  to  object  to  the  present  application. 
They  have  considered  it  more  especially  their  duty  to  call  the  atten- 
tion of  the  court  to  the  subject,  because,  although  the  act  authoriz- 
ing the  court  to  grant  charters  in  certain  cases  has  been  in  force 
for  forty-seven  years,  this  is  the  first  instance  of  an  application  to 
incorporate  a  college,  with  power  to  confer  degrees ;  and  the  re- 
spectability of  the  applicants  might  induce  a  supposition,  that  the 
application  was  well  founded,  unless  the  legal  objections  to  it  were 
formally  presented. 

The  preamble  of  the  act  of  1791  declares,  that  "  a  great  portion 
of  the  time  of  the  legislature  has  heretofore  been  employed  in 
enacting  laws  to  incorporate  private  associations,"  &c.,  and  it 
provides  a  method  of  relieving  the  legislature  from  the  burthen. 
Now  since  the  passing  of  the  act,  nearly  one  hundred  colleges 
have  been  incorporated  by  the  legislature.  This  is  a  strong  argu- 
ment against  the  application.  1st.  The  preamble  speaks  of  pri- 
vate associations.  Is  this,  therefore,  such  a  private  association? 
Can  a  medical  college,  invested  with  large  jurisdiction,  and 
powers  to  be  exercised  upon  a  subject  of  great  public  importance, 
and  with  power  to  grant  honors  and  privileges  to  persons  not 
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members,  be  properly  called  a  private  society  ?  In  all  countries, 
the  profession  of  medicine  has  been  considered  in  the  light  of  a  pub- 
lic trust ;  and  in  many  states  no  one  can  practice  without  a  license 
granted  by  the  public  authority.  Whatever  may  have  been  the 
original  meaning  of  the  word  college,  it  has  come  now  to  signify  an 
institution  for  the  higher  branches  of  education,  established  or  incor- 
porated by  the  state.  2  Kent's  Comm.  270.  2d.  To  authorize 
the  court  to  grant  a  certificate,  the  association  must  be  either  for  a 
literary,  charitable  or  religious  purpose.  The  court  will  not  go 
beyond  their  authority  In  The  Case  of  St.  Mary's  Church,  6  S. 
&  R.  505,  C.  J.  Tilghman  said,  "  In  this  business  of  charters,  the 
*4ri31  court  ac^s  under  *tne  grant  of  an  extraordinary  power  of  a 
J  special  nature,  and  is  confined  to  the  cases  described  in  the 
Acts  of  Assembly."  This  can  hardly  be  called  a  literary  institu- 
tion. This  word  seems  to  be  applicable  in  the  connection,  to  libra- 
ries and  other  associations  connected  with  literature.  Medicine  is 
a  science.  The  constitution  of  this  Commonwealth  (Art.  VII., 
sect.  11)  declares,  that  "  The  arts  and  sciences  shall  be  promoted 
in  one  or  more  seminaries  of  learning :"  that  is,  as  would  seem, 
promoted  by  the  direct  action  of  the  legislature.  Here  a  distinc- 
tion seems  to  be  taken  between  the  sciences  and  other  knowledge, 
which  has  been  followed  since.  Then  it  is  said  that  this  may  be 
considered  as  an  association  for  a  charitable  purpose.  Certainly,  in 
a  large  sense,  all  scientific  associations  may  be  so  considered ;  and 
colleges  have  been  sometimes  ranked  among  eleemosynary  corpo- 
rations ;  but  it  is  obvious  that  the  legislature  had  in  view  in- 
stitutions established  for  the  purpose  of  affording  relief  to  the 
indigent  and  unfortunate.  The  decisions  under  the  English  stat- 
utes of  charitable  uses  are  not  at  all  applicable.  3d.  Supposing, 
however,  that  colleges  and  academies  are  within  the  purview  of  the 
Act  of  1791,  there  is  a  peculiar  feature  here,  viz.,  the  power  to 
confer  degrees.  This  is  undoubtedly  a  very  high  power,  and  how- 
ever it  may  have  originated,  or  whatever  may  be  the  intrinsic  value 
of  the  distinctions,  it  is  certain,  that  none  but  the  highest  institu- 
tions have  heretofore  undertaken  to  grant  degrees  in  the  arts  and 
sciences,  and  that  the  power  has  been  granted  only  by  legislative 
acts  of  incorporation.  It  is  believed  that  there  is  no  instance  of 
any  private  association  having  undertaken  to  grant  the  degree  of 
Doctor  in  Medicine.  It  is  in  effect  granting  a  license  to  practice, 
since  that  degree  is  of  great  weight  in  public  opinion.  In  several 
of  the  acts  referred  to  on  the  other  side,  the  legislature  has  shown 
its  sense  of  the  importance  of  the  distinction.  In  the  Act  of  1791, 
the  legislature  has  enumerated  the  cases  in  which  it  shall  be  lawful 
for  this  court  to  act ;  and  it  is  not  a  subject  on  which  they  will 
be  disposed  ampliare  jurisdictionem.  The  fourth  section  of  the 
Act  of  1791  enumerates  the  powers  of  the  corporations  to  be  cre- 
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ated  by  that  act,  and  it  would  seem  to  follow  that  no  special  power 
can  be  conferred,  not  mentioned  in  the  act.  It  is  true  that  the  Act 
of  1791,  relating  to  the  University  of  Pennsylvania,  does  not  give 
the  power  of  conferring  degrees ;  but  that  act  merely  united  two 
institutions,  which  severally  possessed  that  power  by  their  previous 
charter. 

Reply. — All  the  universities  and  colleges  in  this  country  are  pri- 
vate institutions  ;  that  is,  they  were  founded  in  a  great  measure,  at 
least,  by  private  persons.  If  there  be  a  difference  between  the 
preamble  and  the  act,  the  latter  is  to  govern.  There  is  nothing  in 
the  constitution  or  laws  to  prevent  the  incorporation  of  colleges  by 
the  court.  Nor  is  there  any  reason,  in  relation  to  medical  science, 
which  distinguishes  it  from  any  other.  The  legislature  has  fre- 
quently incorporated  *churches  since  1791 ;  yet  they  are  r*A'A 
clearly  within  the  act.  In  fact  an  examination  of  the  *• 
list  of  charters  granted  before  the  Act  of  1791,  will  show  that 
the  applications  for  colleges  were  then  very  few.  What  is  a  degree 
but  an  honorary  distinction,  such  as  is  awarded  by  societies  to  per- 
sons of  merit  ? 

HUSTON,  J.,  delivered  the  opinion  of  the  court. 

On  the  16th  of  April  1791,  was  passed  an  Act  of  Assembly 
entitled  "  an  act  to  confer  on  certain  associations  of  the  citizens  of 
this  Commonwealth  the  powers  and  immunities  of  corporations  or 
bodies  politic  in  law/'  and  is  in  part  as  follows  : 

"  Whereas  a  great  portion  of  the  time  of  the  legislature  has  here- 
tofore been  employed  in  enacting  laws  to  incorporate  private  asso- 
ciations; and  it  would  not  only  be  more  advantageous  to  the  pub- 
lic, but  also  convenient  to  individuals,  who  are  desirous  of  being  so 
incorporated  that  the  same  might  lawfully  be  effected  without  an 
immediate  application  in  all  cases  to  the  general  assembly  of  this 
Commonwealth ;  therefore  be  it  enacted  that, 

"  Section  1.  When  any  number  of  persons,  citizens  of  this  Com- 
monwealth, are  associated  or  mean  to  associate,  for  any  literary, 
charitable  or  religious  purpose,  and  shall  be  desirous  to  acquire 
and  enjoy  the  powers  and  immunities  of  a  corporation  or  body 
politic  in  law,  it  shall  and  may  be  lawful  for  such  persons  to  pre- 
pare an  instrument  in  writing,  specifying  the  objects,  articles, 
conditions  and  name,  style  or  title,  under  which  they  have  asso- 
ciated, or  mean  to  associate,  and  exhibit  and  present  the  same  to 
the  attorney- general  of  the  Commonwealth,  for  the  time  being, 
who  is  hereby  required  to  peruse  and  examine  the  said  instrument ; 
and  after  such  perusal  and  examination  to  transmit  it  with  a  certifi- 
cate thereon  endorsed,  testifying  his  opinion  of  the  lawfulness  of 
the  objects,  articles  and  conditions  therein  set  forth  and  contained, 
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unto  the  Supreme  Court;  and  the  said  court  is  hereby  also  required, 
thereupon  to  peruse  and  examine  the  said  instrument,  and  transmit 
with  a  certificate  thereon  endorsed,  testifying  also  the  opinion  of 
the  said  court,  touching  the  lawfulness  of  the  objects,  articles  and 
conditions  therein  set  forth  and  contained  unto  the  governor  of  the 
Commonwealth  :  and  if  the  said  attorney-general  and  said  court 
shall  certify  their  opinion  as  aforesaid,  to  be,  that  the  objects, 
articles  and  conditions  in  such  instrument  set  forth  and  contained 
are  lawful,  the  governor  shall  transmit  the  same  to  the  Master  of 
the  Rolls,  &c.,  &c. ;  and  they  shall  become  a  body  corporate  in 
law  and  in  fact,  by  the  name,  style  and  title  in  such  instrument  de- 
clared." 

The  succeeding  sections  proceed  to  state  by  powers  of  such 
corporation,  which  are  precisely  those  stated  by  Blackstone  and 
others  to  be  the  rights  and  powers  incident  to  every  corporation. 
The  property  to  be  held  is  by  this  law  not  to  exceed  500J.  per 
annum. 

By  an  act  of  the  3d  April  1833,  a  supplement  to  the  above  the 
*4r^l  *Prov's'ons  °f  the  above  act  are  extended  to  beneficial 
J  societies  and  associations,  and  to  fire  engine  and  hose  com- 
panies ;  and  the  amount  of  property  which  may  be  owned  may  be 
two  thousand  dollars  per  annum. 

Some  of  the  words  used  in  the  preceding  acts  would  seem  to  give 
very  extensive  powers,  but  they  have  been  considered  as  not  admit- 
ting so  large  a  construction  as  here  contended  for ;  in  short,  as 
authorizing  this  court  to  certify  only  in  cases  where  the  articles, 
objects  and  conditions  are  those  specified  in  the  following  sections, 
and  as  are  incident  to  every  corporation.  In  the  first  place,  the 
court  cannot  certify  except  in  case  of  private  associations ;  and  in 
the  next  it  is  to  prevent  the  necessity  of  making  application  to  the 
legislature  in  all  cases.  In  other  words,  the  objects,  articles  and 
conditions,  might  be  quite  constitutional  in  a  charter  granted  by 
act  of  assembly,  and  yet  such  as  were  not  within  purview  of  this 
act.  The  word  powers,  is  not  added  to  the  objects,  articles  and 
conditions  in  the  first  section ;  and  when  the  association  wishes  for 
a  power  or  powers,  or  authorities,  not  mentioned  in  this  act,  it  must 
apply  to  the  legislature.  The  court  can  certify  as  far  as  the  law 
gives  power  ;  but  when  an  association  asks  not  only  to  have  the 
powers  and  rights  specified  in  the  act  above  cited,  but  other 
powers  not  there  mentioned  or  alluded  to,  it  requires  of  us  what 
the  law  does  not  authorize  us  to  do.  For  example,  the  fifth  article 
in  the  proposed  charter,  is,  "  the  college  shall  have  power  to  grant 
and  confirm,  in  the  manner  and  form  prescribed  by  its  by-laws, 
such  degrees  in  medicine  to  such  students  or  others,  whom  by  their 
proficiency  in  learning  or  other  meritorious  distinction,  they  shall 
deem  entitled  to  them,  as  are  usually  conferred  in  other  colleges 
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and  universities,  and  to  grant  to  such  graduates  such  diplomas  or 
certificates  under  their  common  seal,  as  may  authenticate  and  per- 
petuate the  memory  of  such  graduation."  Now  we  look  in  vain 
for  any  such  authority  among  the  powers  which  shall  belong  to  a 
corporation  established  under  the  provisions  of  this  act ;  and  if  we 
do  not  find  it  there,  we  have  not  power  to  certify  as  to  it. 

In  Kyd  on  Corporations  61,  the  author  speaks  of  powers  exist- 
ing in  certain  corporations,  which  powers  could  not  by  common  law 
be  granted  by  the  king,  who  at  one  time  was  supposed  to  have  the 
exclusive  power  of  creating  corporations.  In  such  case,  says  the 
author,  recourse  must  be  had  to  parliament  to  grant  them,  or  con- 
firm them  when  such  has  been  granted  by  the  king ;  as  in  the  case 
of  the  powers  exercised  by  the  Universities  of  Oxford  and  Cam- 
bridge, and  the  College  of  Physicians  in  London. 

In  this  state  there  was,  previous  to  1791,  no  mode  of  obtaining 
a  charter  of  incorporation  except  by  act  of  assembly ;  and  it  is  a 
sound  principle,  that  even  in  such  a  charter,  from  the  legislature, 
the  corporation  has  no  powers  except  what  are  expressly  granted, 
or  are  necessary  to  effect  the  objects  expressly  granted.  We  have' 


many  schools  and  academies  for  the  advancement  of  learn- 
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ing  ;  none  of  which,  no  institution  except  a  college  having 
express  power  by  legislative  enactment,  have  attempted  to  confer 
degrees  or  give  diplomas  ;  and  none  of  which  has  power  to  con- 
fer such  degrees  or  grant  diplomas  unless  so  expressly  given.  There 
is  a  Medical  Society  and  a  Medical  Institute  already  in  this  city ; 
and  the  members  of  those  bodies  are  very  much  the  same  persons 
who  propose  to  form  this  medical  college.  They  understand  per- 
fectly that  their  several  acts  of  incorporation  do  not  give  the  power 
asked  by  this  fifth  section. 

We  admit  that  men  of  higher  grade  in  the  department  of 
medical  science,  or  of  greater  moral  worth  than  many  of  the 
applicants  for  this  charter  are  not  to  be  found;  but  they  have 
been  mistaken  as  to  the  duty  and  authority  of  this  court,  in  the 
premises.  Wherever  we  have  authority  to  certify,  we  are  bound 
to  certify ;  if  we  have  authority  to  certify,  and  thus  in  effect  in- 
corporate this  college  with  these  powers,  we  must  if  applied  to, 
grant  a  similar  charter  with  similar  powers  to  the  physicians  of 
every  county  and  town  in  the  state ;  we  have  no  more  right  to 
decide  on  the  degree  of  medical  science  in  the  applicants,  than 
on  the  piety  of  a  congregation  of  any  religious  sect,  who  apply 
to  us  to  certify  to  a  proposed  charter  of  incorporation ;  and  this 
might  place  the  degree  of  doctor  of  medicine  in  a  situation  some- 
what similar  to  what  was  threatened  by  a  celebrated  minister  of 
France,  who  said  he  would  create  so  many  dukes,  that  it  would  be 
a  shame  not  to  be  a  duke,  and  no  honor  to  be  a  duke. 

The  degrees  conferred  in  college  are  not  offices  or  appointments, 
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but  they  confer  honor,  influence  and  respectability  to  a  certain 
extent.  The  power  of  conferring  such  degrees  was  never  meant  to 
be  put  in  such  a  situation  that  the  attorney-general  and  this  court 
were  bound  to  concur  in  granting  it  to  any  association  which  wished 
to  be  incorporated  for  literary  or  scientific  purposes,  and  this  with- 
out the  power  of  inquiring  as  to  the  qualifications  of  the  applicants, 
to  exercise  such  power  with  advantage  to  the  community,  or  advance- 
ment of  medical  science. 

We  repeat,  the  act  of  1791  authorizes  us  to  certify  on  the  appli- 
cation for  a  charter  by  any  literary,  charitable  or  religious  asso- 
ciation, who  wish  to  be  a  corporation  or  body  politic,  with  a  right 
of  perpetual  succession,  of  a  common  seal,  of  suing  and  being 
sued,  of  making  by-laws  and  holding  property  of  a  yearly  value 
not  exceeding  $2000.  These  powers  are  specified  in  that  act.  Our 
authority  extends  no  further ;  and  when  an  association  wishes  other 
authority,  or  greater  powers,  such  can  only  be  obtained  from  the 
legislature  of  the  state. 

Application  denied. 


*457]  [PHILADELPHIA,  APRIL  16,  1838.] 

Jamison  against  Jamison. 

IN  ERROR. 

1.  The  certificate  or  the  judge  or  justice  as  to  the  acknowledgment  of  a 
deed  by  a  married  woman  is  to  be  judged  of  solely  by  what  appears  on  the 
face  of  the  certificate  itself;  and  parol  evidence  of  what  passed  at  the  time 
of  the  acknowledgment  is  not  admissible  for  the  purpose  of  contradicting  the 
certificate,  except  in  cases  of  fraud  and  imposition. 

2.  An  indenture  of  mortgage  between   A.  and  B.  recited  that  A.  was 
indebted  in  a  certain  bond  to  B.,  and  in  consideration  thereof,  and  of  one 
dollar  to  him  paid,  &c.,  hath  granted,  &c.,  and  doth  grant,  &c.,  a  certain 
tract  of  land  (describing  it),  together  with  the  appurtenances,  and  all  the 
estate,  right,  title,  &c.,  in  them  the  said  A.  and  S.  his  wife,  of,  in,  and  to  the 
sume  :  Habendum  to  the  said  B.,  his  heirs  and  assigns  :  provided,  that  if  the 
said  A.  and  S.  his  wife,  or  their  heirs,  executors,  &c.,  shall  pay  the  amount 
of  the  bond  at  the  time  appointed,  then  the  indenture  to  be  void,  Ac.     The 
deed  was  signed  and  sealed  by  both  husband  and  wife,  and  acknowledged  by 
both,  and  as  respects  the  wife  after  a  separate  examination,  A.C.     The  land 
mortgaged  was  the  estate  of  the  wife  :  Held,  that  the  deed  was  sufficient  to 
pass  the  estate  of  the  wife. 

3.  A  mortgage  of  the  wife's  real  estate  executed  by  husband  and  wife  to 
secure  a  debt  of  the  husband,  and  acknowledged  by  the  wife  in  the  manner 
required  by  law  in  respect  to  absolute  conveyances,  will  bind  the  estate. 

4.  A  certificate  of  an  acknowledgment  of  a  deed  by  a  married  woman 
stated  that  "  she  being  of  full  age,  separate  and  apart  from  her  husband  by 
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me  examined,  declared  that  she  did  voluntarily  of  her  own  free  will  and 
accord,  seal  and  acknowledge  the  within  indenture  without  coercion  of  her 
said  husband,  the  contents  being  by  me  first  made  known  to  her  "  :  Held, 
that  this  was  sufficient. 

THIS  was  a  writ  of  error  to  the  Court  of  Common  Pleas  of 
Montgomery  county. 

On  the  return  of  the  record,  it  appeared  that  a  writ  of  scire 
facias  issued  out  of  that  court  to  January  term  1834  at  the  suit 
of  Robert  Jamison,  against  Syndonia  Jamison,  who  survived 
Hugh  Jamison,  upon  a  mortgage  dated  the  31st  day  of  January, 
1827,  executed  by  the  said  Robert  Jamison  and  Syndonia 
Jamison. 

The  defendant  pleaded  non  est  factum  and  payment,  with  leave 
to  give  the  special  matter  in  evidence,  &c. 

The  cause  came  on  for  trial  before  Fox,  President,  on  the  24th 
*of  May  1836,  when  the  plaintiff  to  maintain  the  issue  on  r*jro 
his  part,  called  James  Cummings,  to  prove  the  execution  of  "• 
the  mortgage  on  which  the  scire  facias  issued ;  who  being  duly 
sworn  testified  as  follows : — "  I  am  a  subscribing  witness  to  the 
mortgage.  I  saw  Syndonia  Jamison  execute  the  mortgage.  I  saw 
Hugh  Jamison  execute  the  mortgage  also.  Michael  Rapp,  the  other 
subscribing  witness,  is  dead.  I  am  a  justice  of  the  peace.  The 
mortgage  was  acknowledged  before  me,  as  a  justice  of  the  peace,  by 
Hugh  Jamison  and  Syndonia  Jamison.  I  took  the  acknowledg- 
ment." And  on  being  cross-examined  he  testified  as  follows : — 
"  This  transaction  took  place  at  the  house  of  Hugh  Jamison.  Syn- 
donia Jamison  was  examined  before  it  was  acknowledged.  Her 
husband  was  then  unwell  and  in  bed.  I  took  her  out  of  the  room 
from  her  husband.  She  said  it  was  done  of  her  on  free  will  and 
accord,  and  that  she  had  at  first  proposed  it.  This  was  before  she 
signed  it.  We  then  went  back  in  the  room  and  they  both  signed  it. 
I  read  it  to  both  in  the  hearing  of  the  husband  and  wife  before  I 
took  her  out  of  the  room.  When  we  went  back  in  the  room  they 
both  signed  it,  and  I  took  the  acknowledgment  in  the  room  with 
her  husband.  I  took  the  acknowledgment  of  them  both  in  the 
room  in  the  presence  of  each  other.  John  Jamison,  the  brother  of 
the  plaintiff,  the  plaintiff,  and  Michael  Rapp,  the  other  witness,  were 
in  the  room  when  I  took  the  acknowledgment.  Robert  Jamison 
took  possession  of  the  mortgage  before  we  left  the  room,  after  giving 
them  the  money.  I  think  the  mortgage  remained  in  my  possession 
till  they  got  the  matter  arranged.  This  was  not  long,  not  half  an 

hour.     I  think  it  was  ten  minutes.     I  think  it  was  only  while  they 

-,  .  * .  J 

were  counting  out  the  money  it  remained  in  my  possession,  or  per- 
haps it  might  have  remained  on  the  table.  There  was  nothing 
done  by  Syndonia  Jamison  except  signing  the  mortgage,  that  I  re- 
collect of.  Robert  Jamison  took  possession  of  the  mortgage  before 
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Syndonia  Jamison  left  the  room.  The  acknowledgment  of  Syn- 
donia  Jamison  which  I  took  was  in  the  room  where  she  signed  it. 
They  lived  in  the  room.  Hugh  Jamison  was  in  bed.  He  sat  upon 
the  side  of  the  bed  to  sign  it.  He  was  sick,  he  never  got  well  after 
that.  I  don't  know  who  counted  the  money.  I  can't  tell  how 
much  money  was  counted.  There  was  a  note  that  Robert  Jamison 
had  against  Hugh  Jamison  that  went  in  part,  but  I  don't  recollect 
what  amount.  This  transaction  was  in  the  evening  after  candle- 
light. When  I  took  the  acknowledgment  of  Mrs.  Jamison  she 
stood  alongside  of  the  bed.  The  land  on  which  the  mortgage  was 
given  was  the  land  she  inherited  of  her  father.  The  money  was 
paid  down  on  the  table,  I  believe,  and  a  request  made  by  Syndonia 
to  John  Jamison  and  myself,  that  we  should  take  a  part  of  it  and 
pay  it  to  the  sheriff.  We  did  so.  I  have  not  a  recollection  how  much 
we  took.  The  sheriff  had  an  execution  against  Hugh  Jamison. 
The  acknowledgment  of  the  mortgage  I  have  mentioned,  was  when 
*4rq-i  Hugh  Jamison  was  sitting  *on  the  side  of  his  bed  and  Syn- 
'  donia  standing  by  it.  There  was  no  other  taken  after  the 
execution  of  the  mortgage.  There  was  no  other  acknowledgment 
of  the  mortgage  by  Mrs.  Jamison  excepting  the  one  in  the  entry 
before  we  went  in  to  sign  it.  The  acknowledgment  by  the  bedside 
was  that  of  Hugh  Jamison  and  Syndonia  also.  There  is  an  ac- 
knowledgment on  the  mortgage  in  writing,  signed  by  me.  I  can't 
say  positively  when  the  mortgage  was  delivered  to  Robert  Jamison; 
can't  be  positive  in  regard  to  who  delivered  it  to  him.  Mrs.  Jami- 
son was  up  and  took  an  active  part.  Her  husband  was  not  out  of 
bed.  I  wrote  the  mortgage.  Robert  Jamison  first  spoke  to  me  to 
write  it." 

The  defendant's  counsel  then  proposed  to  ask  the  witness  "what 
was  the  form  of  the  acknowledgment  of  Syndonia  Jamison?" 
which  was  objected  to  by  the  plaintiff's  counsel,  and  overruled  by 
the  court.  Whereupon  the  defendant's  counsel  excepted. 

The  plaintiff's  counsel  then  offered  the  mortgage  in  evidence, 
which  was  objected  to  by  the  defendant's  counsel,  but  admitted  by 
the  court,  and  exception  taken. 

The  mortgage  was  in  the  following  words: — 

"  This  indenture  made  the  thirty-first  day  of  January,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  twenty-seven, 
between  Hugh  Jamison  of  Warwick  township,  in  the  county  of 
Bucks  in  the  state  of  Pennsylvania,  (yeoman),  of  the  one  part,  and 
Robert  Jamison  of  the  township  and  county  aforesaid,  (yeoman),  of 
the  other  part.  Whereas  the  said  Hugh  Jamison  in  and  by  a  cer- 
tain obligation  or  writing  obligatory  under  his  hand  and  seal  duly 
executed,  bearing  even  date  herewith,  stands  bound  unto  the  said 
Robert  Jamison  in  the  sum  of  six  hundred  and  fifty-two  dollars  law- 
ful money  of  the  United  States  conditioned  for  the  payment  of 
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three  hundred  and  twenty-six  dollars  lawful  money  as  aforesaid, 
together  with  lawful  interest  for  the  same,  on  or  before  the  first  day 
of  April,  one  thousand  eight  hundred  and  twenty-eight,  without 
any  fraud  or  further  delay,  as  in  and  by  the  said  recited  obligation 
and  condition  thereof,  relation  thereunto  being  had  may  more  fully 
and  at  large  appear.  Now,  this  indenture  witnesseth,  that  the  said 
Hugh  Jamison  as  well  for  and  in  consideration  of  the  aforesaid  debt 
or  sum  of  three  hundred  and  twenty-six  dollars,  and  for  the  better 
securing  the  payment  thereof,  with  its  interest,  unto  the  said  Robert 
Jamison,  his  executors,  administrators  and  assigns,  in  discharge  of 
the  said  recited  obligation,  as  for  and  in  consideration  of  tlie  fur- 
ther sum  of  one  dollar  unto  him  in  hand  well  and  truly  paid  by  the 
said  Robert  Jamison,  at  and  before  the  sealing  and  delivery  hereof, 
the  receipt  of  which  one  dollar  is  hereby  acknowledged,  hath  granted, 
bargained,  sold,  released  and  confirmed,  and  *by  these  pre-  r^^^n 
sents  doth  grant,  bargain,  sell,  release  and  confirm  unto  ^ 
the  said  Robert  Jamison,  his  heirs  and  assigns,  all  that  parcel  and 
tract  or  tracts  of  land  situate,"  &c.  [Here  the  description  of  sixty- 
five  acres  sixty-one  perches  of  land  is  inserted,  with  the  recitals  of 
title,  recording,  &c.]  "Together  with  all  and  singular  the  build- 
ings, woods,  ways,  waters,  water-courses,  rights,  liberties,  privi- 
leges, improvements,  hereditaments  and  apurtenances  whatsoever 
thereunto  belonging  or  in  any  wise  appertaining,  and  the  reversions 
and  remainders,  rents,  issues  and  profits  thereof,  and  also  all  the 
estate,  right,  title,  interest,  use,  possession,  property,  claim  and  de- 
mand, whatsoever  of  them  the  said  Hugh  Jamison  and  Syndonia 
his  wife,  of,  in,  to  or  out  of  the  same.  To  have  and  to  hold  the 
said  described  sixty-five  acres  and  sixty-one  perches  of  land,  here- 
ditaments and  premises  hereby  granted  or  mentioned  so  to  be,  with 
the  appurtenances  unto  the  said  Robert  Jamison  and  to  his  heirs  and 
assigns  to  the  only  proper  use  and  behoof  of  the  said  Robert  Jamison 
and  to  his  heirs  and  assigns  forever:  Provided  always,  nevertheless, 
that  if  the  said  Hugh  Jamison  and  Syndonia  his  wife  or  their  heirs, 
executors,  administrators,  or  assigns,  do,  and  shall  well  and  truly  pay, 
or  cause  to  be  paid,  unto  the  said  Robert  Jamison  or  to  his  execu- 
tors, administrators  or  assigns,  the  aforesaid  debt  or  sum  of  three 
hundred  and  twenty-six  dollars  like  money  as  aforesaid,  on  the  day 
and  time  thereinbefore  mentioned,  and  appointed  for  payment 
thereof,  together  with  the  lawful  interest  for  the  same,  without  any 
fraud  or  further  delay,  and  without  any  deduction,  defalcation  or 
abatement  to  be  made  of  anything,  for,  or  in  respect  of  any  taxes, 
charges  or  assessments  whatsoever,  then,  and  from  thenceforth,  as 
well  this  present  indenture,  and  the  estate  hereby  granted,  as  the 
said  recited  obligation,  shall  cease,  determine  and  become  void,  any- 
thing thereinbefore  contained  to  the  contrary  thereof  in  anywise 
notwithstanding.  In  witness  whereof,  the  said  parties  to  these 
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presents  have  interchangeably  set  their  hands  and  seals  hereunto. 
Dated  the  day  and  year  first  above  written. 

HUGH  JAMISON,  [L.  s.] 

SYNDONIA  JAMISON,     [L.  s.] 
Sealed  and  delivered,  in 
in  the  presence  of  us, 

JAMES  CUM  MINGS, 
MICHAEL  RAPP." 

Certificate  endorsed — 

"  Bucks  county,  ss.  The  thirty-first  day  of  January  1827, 
before  me  the  subscriber,  a  justice  of  the  peace,  in  and  for  the 
county  of  Bucks,  came  and  appeared  the  within-named  Hugh 
Jamison  and  Syndonia  his  wife,  and  acknowledged  the  within  in- 
denture of  mortgage  to  be  their  and  each  of  their  act  and  deed, 
*4fi11  anc^  Desired  *that  the  same  might  be  recorded  as  such 
-*  according  to  law.  The  said  Syndonia  being  of  full  age, 
separate  and  apart  from  her  husband  by  me  examined,  declared 
that  she  did  voluntarily  of  her  own  free  will  and  accord,  seal  and 
acknowledge  the  within  indenture  of  mortgage,  without  coercion 
of  her  said  husband,  the  contents  being  by  me  first  made  known 
to  her. 

Witness  my  hand  and  seal  the  day  and  year  aforesaid. 

JAMES  CUMMINGS." 

(Recorded  February  1st  1827,  at  1  o'clock  p.  M.  (Book  17, 
p.  50.) 

The  defendant's  counsel  having  read  the  notice  of  special  matter 
which  had  been  given  to  the  other  party,  called  Abraham  Clayton, 
who  testified  as  follows  : 

"  I  am  acquainted  with  the  lands  mentioned  in  the  mortgage. 
One  part,  about  fifty-four  acres,  she  inherited  from  her  father. 
The  other  part,  about  fifteen  acres,  she  inherited  from  her  mother's 
estate.  There  are  no  improvements  on  the  property.  Hugh  Jam- 
ison made  no  improvements  on  it.  I  don't  know  who  received  the 
rents." 

After  examining  several  witnesses  in  relation  to  the  capacity  of 
Syndonia  Jamison  to  execute  a  contract  at  the  time  of  the  date  of 
the  mortgage,  the  counsel  for  Syndonia  Jamison  offered  to  prove 
by  James  Cummings,  Esq.,  whose  name  is  subscribed  to  the  cer- 
tificate of  acknowledgment,  "That  the  said  Syndonia  Jamison  never 
acknowledged  the  said  mortgage  on  which  the  said  writ  of  scire 
facias  issued,  after  the  execution  thereof,  separate  and  apart  from 
her  husband,  and  did  not  acknowledge  the  same  as  set  forth  in  the 
certificate  of  acknowledgment  endorsed  on  the  said  mortgage,  nor 
make  the  declarations  specified  therein ;"  which  evidence  was  ob- 
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jected  to  by  the  plaintiff,  and  overruled  by  the  court.    The  opinion 
of  the  court  was  then  excepted  to. 

The,  plaintiff  having  examined  several  witnesses  to  rebut  the 
testimony  on  the  other  side,  in  relation  to  the  capacity  of  the 
defendant — 

The  court  then  charged  the  jury ;  and  the  following  part  of  the 
charge  was  excepted  to. 

u  It  is  said  there  is  no  proof  that  James  Cammings  was  a  justice 
of  the  peace  when  he  took  the  acknowledgment.  The  court  say 
there  is  proof  sufficient  that  James  Cummings  was  a  justice  of  the 
peace.  We  therefore  lay  it  down  that  the  certificate  of  acknowl- 
edgment endorsed  on  the  mortgage  is  conclusive  evidence  that 
Syndonia  Jamison  acknowledged  the  same  as  therein  set  forth, 
*and  that  the  certificate  is  in  due  form  of  law,  and  sufficient  r*Aa(> 
to  convey  and  pass  her  estate  in  the  lands  mortgaged,  and  *• 
as  to  this  the  plaintiff  may  recover;"  which  charge  was  excepted  to 
and  a  fourth  bill  of  exceptions  sealed. 

The  jury  found  for  the  plaintiff;  and  the  defendant  having 
removed  the  record  to  this  court,  assigned  the  following  errors. 

1.  The  court   erred    in   overruling    the    question    propounded 
by  the  defendant's  counsel  as  mentioned  in  the  first  bill  of  ex- 
ceptions. 

2.  The  court  erred  in  admitting  the  mortgage  and  certificate  of 
acknowledgment  endorsed  thereon  in  evidence  to  the  jury. 

3.  The  court  erred  in  refusing  to  admit  the  testimony  of  James 
Cummings,  Esq.,  offered  by  the  defendants  as  mentioned  in  the 
third  bill  of  exceptions. 

4.  The  court  erred  in  charging  the  jury  that  there  was  sufficient 
evidence  that  James  Cummings   was  a  justice  of  the  peace;  that 
the  certificate  of  acknowledgment  endorsed  on  the  mortgage  was  in 
due  form  of  law  ;  and  that  it  was  conclusive  evidence  that  Syndonia 
Jamison  acknowledged  the  mortgage  as  required  by  law,  and  suffi- 
cient to  bind  her  estate  in  the  lands  mortgaged ;  and  that  the  plain- 
tiff might  recover. 

Mr.  Sterigere,  for  the  plaintiff  in  error. 

The  questions  raised  by  the  record  in  this  case,  embraced  in  the 
errors  assigned,  are — 

1.  Whether  a  feme  covert  can  bind  her  own  estate  by  mortgage. 

2.  Whether   Syndonia  Jamison  is  a  party  to  the  mortgage  on 
which  this  scire  facias  issued,  and  the  mortgage  be  in  such  form  as 
will  bind  her  estate. 

3.  Whether  the  certificate  of  acknowledgment,  on  its  face,  is 
sufficient  to  convey  or  bind  her  estate. 

4.  Whether  parol  evidence  of  the  justice  was  competent  under 
the  notice  of  special  matter,  to  prove  his  appointment. 
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5.  Whether  the  certificate  of  the  justice  who  took  the  acknow- 
ledgment was  conclusive  evidence  that  Syndonia  Jamison  acknow- 
ledged the  mortgage,  separate  and  part  from  her  husband,  after 
the  execution  thereof,  and  made  the  declarations  specified  in  the 
certificate ;  or  only  prima  facie  evidence  of  the  same  and  may  be 
inquired  into.     And 

6.  Whether,  when  the  testimony  of  the  justice  is  received  with- 
out  objection,  it  is   to   be   disregarded,    by  the   direction  of  the 
court,    and   the   certificate   taken   as   conclusive   evidence  of  the 
facts  set  forth  therein,  in  opposition  to  such  testimony  contradicting 
the  certificate. 

1.  At  common   law,  a  married  woman   cannot  alien  her  lands, 
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*nor  bind  her  interest  in  them,  except  by  fine  ;  and  all  her 
acts  during   coverture  are   void.     1  Black.  Com.  444;  1 


Penn.  Blac.  223,  404 ;  8  S.  &  R.  303.     In  this  state,  she  cannot 
convey  or  bind  her  lands  in  any  other  manner  than  that  prescribed 
by  the  act  of  1770.     2  Binn.  341.     This  act  only  authorizes  the 
"  estate  of  the  wife,"  "  which  she  shall  incline  to  dispose  of,"  to  be 
"  passed  and  conveyed,"  by  a  "  deed  or  conveyance,"  "  for  the  lands, 
tenements  and  hereditaments  i-ntended  to  be  passed  and  conveyed  ;" 
acknowledged  according  to  the  act.    Pur.  Dig.  252  (16).    The  idea 
of  "  conveyance"  embraces  a  transfer  of  that  title,  not  to  return ; 
and  "  deed,"  an  absolute  assignment  of  title  and  possessory  right. 
2  P.  &  W.  23.     A   mortgage  is  not   within  the  meaning  of  the 
act.     The  mortgagor  continues  to  be  the  owner  of  the  lands  mort- 
gaged.    The  mortgagee  has  no  interest  in  them.     His  interest  can- 
not be  bound  by  a  judgment,  nor  taken  in  execution.     A  mortgage 
is  only  a  chose  in  action — a  mere  evidence  of  a  debt,  or  security 
for  the  payment  of  money.     4  Rawle  255  ;  1  Id.  325,  328,  355, 
356 ;  3  P.  &  W.  244 ;  2  Rawle  66  ;  1  Binn.  177 ;  1  S.  &  R.  317  ; 
7  Id.  419;  9  Id.  303;  11  Id.  223;  4  Kent's  Com.  153;  2  P.  & 
W.  23.     If  an   instrument   is  in  substance  only  evidence  of,  or 
security  for  a  debt,  and  in  law  transfers  no  interest  in  lands,  it  is 
immaterial  what  form  or  name  it  may  have.     A  mortgage  of  hus- 
band and  wife  is  therefore  a  mere  contract  or  promise  for  the  pay- 
ment or  security  of  money,  and  so  far  as  she  is  concerned,  rests  on 
no  better  footing  than  a  bond,  note,  or  joint  promise  made  during 
coverture,   for  the  payment  of  money ;  none  of  which    could   be 
enforced  against  her  after  her  husband's  death.     2  P.  &  W.   110, 
49 ;  1  Watts  229.     It  has  never  been  decided  by  this  court,  that 
the  mortgage  of  a  ferae  covert  will  bind  her  lands  after  her  hus- 
band's death.     Such  a  decision  would  be   in  conflict  with   all  the 
cases  referred  to.     [GiBSON,  C.  J. — It  has  been  decided  that  a 
mortgage  executed  by  a  woman   during  coverture  will  bind  her 
lands.]     None  of  our  books  contain  any  such  case.     No  such  deci- 
sion has  been  reported.     I  have  made  the  most  diligent  search  in 
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my  power,  and  have  been  unable  to  find  anything  of  the  kind  in 
the  books.  If  the  question  has  been  determined  by  this  court  I 
will  not  pursue  the  argument.  [ROGERS,  J. —  The  question  has 
been  decided.] 

2.  If  a  feme  covert  may  bind  her  lands  by  mortgage,  I  contend 
that  Syndonia  Jamison  is  not  a  party  to  the  mortgage  on  which  the 
scire  facias  issued.  She  is  not  named  in  the  premises,  nor  joined 
with  her  husband  in  the  operative  words,  or  granting  part  of  the 
instrument.  She  must  be  joined  with  him  in  conveying  a  title 
which  proceeds  from  her.  No  grant  has  been  made  by  her,  nor 
has  she  agreed  to  grant  any  thing.  In  deeds,  all  matters  must  be 
legally  set  out.  2  B.  C.  297-8.  The  forms  which  the  wisdom  of 
ages  has  settled  must  be  observed.  A  deed  does  not  operate  in 
favor  of  one  *who  is  not  named  in  the  premises,  or  operative  r*4^4 
clause  of  the  grant.  "  If  the  thing  granted  be  only  in  the  * 
habendum,  and  not  in  the  premises  the  deed  will  not  pass  it."  1 
Shep.  Touchstone  76 ;  4  Cruise  on  Real  Property,  tit.  32,  chap.  3, 
sec.  44,  51-52 ;  3  Preston  on  Abstracts  of  Title  25,  41,  43 ;  7 
Petersdorff's  Ab.  676.  For  the  same  reason,  a  deed  will  not 
operate  against  one  not  named  in  the  premises,  nor  the  thing  men- 
tioned pass  from  him.  The  words  must  import  a  grant.  If  a  mar- 
ried woman  sign  and  seal  a  deed  with  her  husband  in  which  her 
name  is  not  otherwise  mentioned,  it  does  not  bar  her  right  of 
dower.  9  Mass.  Rep.  220.  If  the  wife's  name  be  mentioned  in 
the  conclusion  of  the  deed  only,  she  will  not  be  barred  of  her 
dower.  13  Mass.  223.  These  cases  are  decisive  of  the  present 
question.  In  the  case  of  Lithgow  v.  Cavenagh,  9  Mass.  161,  172, 
the  deed  in  which  the  wife's  name  was  not  otherwise  mentioned, 
which  was  duly  acknowledged,  had  the  following  conclusion :  ';  I, 
the  said  A.,  and  S.  my  wife,  in  token  of  her  full,  free,  and  entire 
relinquishment  of  all  her  right  to  the  said  granted  premises,  have 
hereunto  set  our  hands  and  seals,"  and  it  was  held,  that  this  was 
no  conveyance  of  the  wife's  interest  in  the  lands.  This  case  goes 
much  further  than  the  one  before  the  court  requires.  The  Avords 
of  the  deed  must  import  a  grant  by  the  wife.  No  words  importing 
a  consent  only  will  bind  her.  If  the  principles  on  which  the 
cases  cited  rest,  be  sound,  the  mortgage  in  this  case  is  no  convey- 
ance, and  is  insufficient  to  pass  or  bind  the  estate  of  Syndonia 
Jamison. 

3.  We  also  contend  that  the  certificate  of  acknowledgment  on 
its  face  is  defective,  and  insufficient  to  bind  the  estate  of  Mrs.  Jam- 
ison. The  act  requires  that  the  feme  covert,  on  her  separate  exam- 
ination (besides  other  things),  shall  "  declare  that  she  did  voluntarily 
and  of  her  own  free  will  and  accord  seal,  and  as  her  act  and  deed 
deliver  the  said  deed  or  conveyance,"  &c.,  without  any  coercion  or 
compulsion,  &c.  Purd.  Dig.  252  (16).  And  this  must  be  certified 
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by  the  officer  taking  the  acknowledgment.  1  Watts  322.  Deeds 
of  feme  coverts,  so  acknowledged  and  certified,  are  declared  to  be 
valid.  Of  course  all  others  are  void.  In  this  certificate,  the  word 
"acknowledged"  is  substituted  for  the  words  "as  her  act  and  deed 
delivered."  These  words  are  a  substantial  part  of  the  act.  It  does 
not  appear  by  the  certificate  that  the  wife  declared  that  she  "  as  her 
act  and  deed  delivered"  the  mortgage  as  required.  Delivery  is 
absolutely  essential  to  the  validity  of  a  deed.  This  is  the  reason, 
this  declaration  is  required.  "  Acknowledged"  is  not  synonymous 
with  or  equivalent  to  the  words  omitted.  If  this  word  will  imply 
delivery  of  the  deed,  it  will  also  as  well  imply  the  several  other 
requisites  of  the  act,  the  omission  of  any  one  of  which  has  always 
been  held  to  be  fatal.  1  Binn.  470,  480  ;  4  S.  &  R.  272  ;  6  Id. 
49,  145  ;  8  Id.  303 ;  9  Id.  268 ;  10  Id.  446 ;  14  Id.  84  ;  15  Id. 
72.  There  is  no  case  in  which  the  words  omitted  have  been 
*4fiVI  *dispensed  with.  In  Mclntire  v.  Ward,  5  Binn  296,  which 
J  goes  further  than  any  other  case,  the  words  "  acknowledged 
the  premises  to  be  the  right  of  the  grantee"  were  held  sufficient. 
This  case  has  never  been  approved  of,  and  was  for  a  long  time  con- 
sidered by  the  profession  as  overruling  Watson  v.  Bailey,  1  Binn. 
470.  In  Watson  v.  Mercer,  6  S.  &  R  49,  the  court  declared  that 
but  for  the  practice  and  authorities  they  would  adhere  to  the  letter, 
and  would  not  go  beyond  the  cases  determined.  To  sustain  this 
certificate,  the  court  must  go  much  further  than  Mclntyre  v.  Ward, 
or  any  other  precedent,  and  conflict  with  the  principles  settled  in 
Watson  v.  Mercer. 

4.  The  parol  testimony  of  James  Cummings  of  his  appointment 
as  a  justice,  when  he  took  the  acknowledgment,  was  incompetent 
under  notice  given.     The  best  evidence  (his  commission)  ought  to 
have  been  produced. 

5.  If  the  certificate  of  acknowledgment  is  on  its  face  not  defect- 
ive, we  contend  it  was  only  prima  facie  evidence  of  the  facts  set 
forth  in  it,  and  not  conclusive ;  and  that  the  court  erred  in  overrul- 
ing the  testimony  of  the  justice  who  took  the  acknowledgment,  who 
was  offered  to  prove  that  Mrs.  Jamison  did  not  acknowledge  the 
mortgage  after  its  execution,  separate  and  apart  from  her  husband, 
nor  make  the  declarations  specified  in  the  certificate.     The  law  re- 
quires, not  only  that  the  certificate  should  set  out  that  the  feme 
covert  was  separately  examined,  &c.,  but  also  that  the  examination 
shall  in  fact  be  separate.     Both  are  required.     The  law  is  manda- 
tory ;  and  is  as  plain  as  it  is  positive.    A  deed  of  husband  and  wife, 
not  separately  acknowledged  by  the  wife,  is  void  against  her.     10 
S.  &  R.  446.     This  requisite  has  been  interposed  by  the  law  for 
the  protection  of  the  wife's  rights,  and  cannot  be  dispensed  with. 
4  S.  &  R.  272-274.     "  A  married  woman  cannot  convey  her  land 
m  any  other  manner  than  is  prescribed  by  our  Acts  of  Assembly." 
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8  S.  &  R.  303.  "  A  separate  examination  is  essential."  The  law 
protects  a  married  woman  by  giving  her  "  an  opportunity  of  dis- 
closing her  mind  to  the  magistrate,  out  of  the  presence  of  her  hus- 
band. The  act  therefore  directs  this  examination  of  the  wife  to  be 
separate  and  apart  from  her  husband ;  and  in  this  the  magistrate 
has  no  discretion."  9  S.  &  R.  273,  274.  "A  wife  is  not  barred 
of  her  dower,  if  she  is  not  separately  examined."  5  S.  &  R.  289. 
Our  books  are  full  of  decisions  to  the  same  point.  By  the  whole 
current  of  decisions  in  this  court,  supported  by  unanswerable  rea- 
soning, it  is  settled,  that  a  separate  examination  in  fact  is  indispen- 
sable to  bar  a  married  woman's  rights  in  land.  No  contradictory 
authority  can  be  produced.  Hence  it  follows  that  the  certificate  is 
only  prima  facie  evidence;  that  the  fact  maybe  inquired  into; 
and  it  is  error  in  the  court  to  refuse  such  evidence."  Neither 
the  Acts  of  Assembly,  nor  the  authorities,  confine  *us  to  r*taa 
the  certificate.  To  make  certificates  conclusive  would  be  ^ 
to  commit  the  rights  of  femes  covert  to  the  mercy  of  every  igno- 
rant magistrate,  and  give  them  a  discretion  in  a  matter  in  which 
this  court  has  declared  "  the  magistrate  had  no  discretion." 
The  guards  which  the  law  has  provided  for  the  protection  of 
the  rights  of  married  women,  would  then  be  rendered  a  mere 
mockery,  and,  in  the  words  of  the  present  Chief  Justice  (Evans 
v.  Commonwealth),  the  court  might  as  u  well  dispense  with  the 
separate  examination  altogether."  The  time  of  the  examination 
is  also  as  material  as  the  manner.  The  act  requires  the  exami- 
nation to  be  taken  "  after"  the  execution  of  the  deed.  If  taken 
in  fact  before,  it  will  not  avail.  If  a  law  requires  that  a  jury  shall 
view  after  being  sworn,  it  is  fatal  to  their  proceedings  to  view  be- 
fore they  are  sworn  ;  because  "  the  law  is  so  written."  2  P.  &  W. 
207.  For  the  same  reason  this  also  may  be  inquired  into.  This 
court  has  never  allowed  the  defect  of  a  certificate  to  be  supplied  or 
patched  up  by  parol  evidence ;  because,  if  the  acknowledgment  was 
proven  to  have  been  in  fact  taken  correctly,  the  certificate,  which 
the  law  requires  should  contain  all  the  particulars,  would  still  be 
defective,  and  the  deed  void  against  the  wife.  But  it  has  never 
been  settled,  that  you  shall  not  impeach  the  certificate  of  acknow 
ledgment;  that  is  yet  undetermined.  There  is  nothing  in  the  way  to 
overturn,  review  or  modify.  In  none  of  the  cases  in  our  books,  except 
Jones  v.  Maffit,  5  S.  &  R.  523,  was  there  any  attempt  to  prove  that 
the  facts  were  untruly  certified.  Why  may  you  not  impeach  the 
certificate  of  the  justice?  There  is  nothing  sacred  in  it:  it  is  not 
a  record.  To  make  it  conclusive,  will  be  to  deprive  a  married 
woman  of  all  protection,  in  regard  to  her  property.  In  the  lan- 
guage of  the  court,  10  S.  &  R.  378,  in  relation  to  the  certificate  of 
a  notary  public,  "  it  would  be  highly  dangerous,  and  going  far  be- 
yond the  object  of  the  legislature,  to  declare  it  to  be  conclusive." 
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A  notary  public  is  appointed  and  commissioned  in  the  same  man- 
ner, and  holds  his  office  on  the  same  tenure  a  justice  does.  He  is 
required  to  keep  a  register  of  all  his  acts.  His  official  seal  must 
have  the  arms  of  the  Commonwealth  engraved  on  it,  and  other  de- 
vices. Yet  it  is  only  prima  facie  evidence,  and  may  be  impeached 
and  contradicted.  10  S.  <fc  R.  378.  And  the  notary  himself  may 
be  compelled  to  testify  against  the  statement  of  his  certificate,  and 
contradict  the  facts  set  forth  therein.  12  S.  &  R.  284.  A  justice 
is  not  required  to  keep  a  register  of  such  acknowledgments ;  and 
none  is  kept.  He  is  not  required  to  have  an  official  seal.  Justices 
use  only  a  private  or  ink  seal,  and  generally  only  a  scroll  or  flourish 
of  the  pen  is  attached  to  their  certificates.  On  a  comparison  in 
every  particular,  their  certificates  would  seem  to  be  entitled  to  much 
less  regard  than  those  of  notaries.  If  a  notary's  certificate  may  be 
contradicted,  a  fortiori,  a  justice's  may.  The  justice  was  the  most 
*4fi71  Pr°Per  person  to  testify  to  the  transaction,  because  the  par- 
'  ticular  *circumstances,  in  almost  every  instance,  must  rest 
exclusively  in  the  knowledge  of  the  officer.  10  S.  &  R.  378.  The 
certificate  should  not  be  made  conclusive,  but  on  considerations  of 
public  policy,  and  only  in  cases  in  which  bona  fide  purchasers  without 
notice,  or  third  persons,  had  become  interested.  The  same  reasons 
would  not  hold  where  the  original  parties  are  concerned.  Caveat 
emptor  applies  as  well  to  such  a  case  as  this,  as  to  any  other.  A 
grantee  or  mortgagee  is  as  much  bound  to  see  to  his  title  in  this 
particular,  as  in  any  other.  '*  If  he  will  not  look  to  his  title,  he 
must  suffer."  6  S.  &  R.  51.  Here  the  mortgage  has  not  passed 
out  of  the  hands  of  the  mortgagee,  who  was  not  only  bound  to  know, 
but  in  fact  witnessed  the  whole  transaction. 

But  this  question  seems  to  have  been  settled  in  the  case  of  Jones 
v.  Maffit,  5  S.  &  R.  523,  534,  535,  in  which  parol  evidence  was 
admitted  to  prove  that  the  examination  of  the  wife  was  not  in  fact 
separate,  although  so  certified  ;  but  the  party  failed  in  his  proof. 
Upon  the  evidence  (the  court  say),  "the  examination  was  separate 
and  apart  from  the  husband.  There  was  no  evidence  that  he  was 
in  such  a  state  that  he  could  hear  the  examination."  There  was 
no  evidence  that  contradicted  the  certificate.  The  validity  of  the 
deed  was  put  on  that  fact.  Only  a  prima  facie  import  was  given 
to  the  certificate — not  a  word  about  its  conclusiveness.  The  court 
also  say,  "  if  there  had  been  any  evidence  that  the  magistrate  de- 
signedly permitted  the  husband  to  be  present,  to  intimidate  the 
wife,  it  would  have  affected  the  acknowledgment."  Here  the  hus- 
band was  permitted  to  be  present,  under  circumstances  well  calcu- 
lated to  intimidate.  Upon  the  principles  of  the  cases  cited,  the 
defendant  below  had  a  right  to  impeach  and  contradict  the  certifi- 
cate ;  and  the  court  erred  in  overruling  the  testimony  offered  fur 
that  purpose. 
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6.  The  court  also  erred  in  charging  the  jury  to  take  the  certifi- 
cate as  conclusive  evidence  of  the  separate  examination  of  the  wife, 
and  other  facts  set  forth  in  it,  and  to  disregard  the  testimony  of 
the  justice,  received  without  objection,  which  contradicted  and  dis- 
proved the  statements  set  forth  in  the  certificate.  This  was  direct- 
ing the  jury  to  be  governed  by  what  was  proven  to  be  false. 

As  to  the  assent,  which  it  is  intimated  Mrs.  Jamison  has  given  to  the 
mortgage,  that  is  nugatory.  A  feme  covert  can  give  no  consent, 
nor  do  any  act  which  will  bind  her  on  her  lands,  except  in  the 
manner  provided  by  law.  9  Mass.  172,  220;  13  Id.  223.  Nor 
would  a  chancellor  carry  into  effect  any  deed  on  such  grounds,  in 
opposition  to  the  positive  enactments  of  the  legislature.  Dower  and 
all  the  interests  of  married  women  have  been  favorites  of  the  law. 
Our  legislature  and  courts  have  always  shown  a  disposition  to  pro- 
tect their  interests  against  the  rapacity  of  their  husbands  and  their 
creditors.  The  current  of  legislation  still  runs  strong  in  this  way. 
The  law  now  does  not  allow  the  proceeds  of  the  real  estate  r*4.pQ 
*of  the  wife's  ancestors  to  be  paid  to  him  until  she  goes  before  ^ 
a  judge  of  the  court — not  a  justice  of  the  peace — and  makes  a 
declaration  of  her  voluntary  consent,  which  is  to  be  filed  of  record. 
This  court  will  not  retrograde  nor  set  up  a  judicial  decision  against 
these  judicial  principles  and  the  spirit  of  all  our  legislation.  The 
necessity  of  some  more  adequate  provision  for  the  protection  of  the 
property  of  femes  covert,  and  to  restrain  the  husband  from  getting 
possession  of  the  wife's  estate,  has  often  been  intimated  from  this 
bench,  and  that  in  some  instances  it  was  not  a  matter  of  regret 
that  some  circumstances  merely  formal  were  omitted,  that  saved 
the  wife  and  family  from  rapacity.  In  this  case  there  is  enough 
both  formal  and  substantial  to  save  this  woman  from  poverty.  4 
S.  &  R.  272,  &c.  ;  6  Id.  50,  &c.  ;  9  Id.  273,  &c.  If  there  is  not, 
we  may  despair  of  any  protection  or  remedy  under  the  law. 

Mr.  Freedly  and  Mr.  B.  Tilghman,  contra,  were  requested  by 
the  court  to  confine  themselves  to  the  questions  (1st),  Whether  Mrs. 
Jamison  was  a  party  to  the  mortgage ;  and  (2d)  Whether  the  ac- 
knowledgment could  be  disproved  by  parol  evidence.  They  cited 
Watson  v.  Bailey,  1  Binn.  470 ;  Jordan  v.  Jordan,  9  S.  &  R.  373 ; 
Barnet  v.  Barnet,  15  Id.  73  ;  Milligan  v.  Dickson,  1  Peters  434 ; 
3  Bac.  Abr.  217,  tit.  Fines;  H.  Dyer  89  b. ;  Rolle's  Abr.  757. 

Mr.  Mallery,  was  heard  in  reply. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — The  first  and  third  bills  of  exceptions,  and  a 
portion  of  the  charge  of  the  court,  raise  the  question,  whether  the 
certificate  of  the  justice  of  the  peace  of  the  acknowledgment  by 
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the  husband  and  wife,  was  conclusive  as  to  all  matters  legally  con- 
tained in  it,  so  that  the  defendant  was  not  at  liberty  to  prove  by 
parol  evidence  that  the  mortgage  was  not  acknowledged  by  her 
before  the  justice,  in  the  manner  it  purports  to  have  been  and  thus 
destroy  its  validity.  This  point  has  not  perhaps  been  expressly 
ruled,  but  the  principle  has  been  repeatedly  recognised  that  the  cer- 
tificate of  the  judge  or  justice,  as  to  the  acknowledgment  of  a  deed 
by  a  married  woman,  is  to  be  judged  of  solely  by  what  appears  on 
the  face  of  the  certificate  itself;  and  that  parol  evidence  of  what 
passed  at  the  time  of  such  acknowledgment  is  not  to  be  received, 
except  in  cases  of  fraud  and  imposition.  In  Watson  v.  Baily,  1 
Binn.  470,  the  acknowledgment  being  held  to  be  defective  and  not 
to  pass  the  estate  of  the  wife,  the  defendants  offered  to  produce 
evidence  of  parol  declarations  by  the  wife  that  she  executed  the 
*46(V1  ^ee<^  voluntarily ;  and  that  if  it  was  not  sufficient  *she 
'  would  execute  and  acknowledge  it  over  again,  or  do  any 
other  act  to  make  the  thing  good.  The  evidence  was  held  to  be 
inadmissible.  This  case  was  recognised  and  the  same  decision  made 
in  Jordan  v.  Jordan,  9  S.  &  R.  268.  "  There  would  be  no  cer- 
tainty in  titles,"  says  Tilghman,  C.  J.,  "if  that  kind  of  evidence 
were  permitted.  The  law  directs  the  magistrate  to  make  his  cer- 
tificate in  writing,  and  he  has  made  it.  To  that  the  world  is  to  look 
and  to  nothing  else."  And  again  in  Barnet  v.  Barnet,  15  S.  &  R. 
73,  he  says,  '*  The  third  error  assigned  is  in  the  rejection  of  parol 
evidence  offered  by  the  defendant,  to  prove  that  when  the  demand- 
ant made  her  acknowledgment,  she  knew  the  contents  of  the  deed, 
and  received  eight  dollars  from  F.  Barnet  for  executing  the  deed. 
That  such  evidence  was  inadmissible  was  decided  by'this  court  in 
the  case  of  Watson  v.  Bailey.  There  may  be  cases  of  gross  fraud 
in  which  parol  evidence  would  be  received,  unless  the  land  had 
passed  into  the  hands  of  a  purchaser  for  valuable  consideration, 
without  notice  of  the  fraud."  These  decisions  all  show  that  the 
defendant  is  not  permitted  to  prove  by  parol  evidence  that  the  mag- 
istrate's certificate  does  not  contain  the  whole  truth,  even  when  the 
object  of  such  evidence  is  to  support  the  deed.  I  can  see  no  dis- 
tinction between  these  cases  and  that  in  which  the  defendant  en- 
deavors to  show  by  parol  evidence  that  the  certificate  of  the  mag- 
istrate contains  what  is  not  the  truth  and  thus  falsify  it,  for  the 
purpose  of  destroying  the  deed.  The  judge  or  justice  of  the  peace 
in  taking  an  acknowledgment  acts  judicially,  not  ministerially.  The 
law  imposes  on  him  the  duty  of  ascertaining  by  his  own  view  and 
examination  the  truth  of  the  matters  to  which  he  is  to  certify,  and 
points  out  precisely  his  duty.  Having  thus  entrusted  him  to  see 
that  the  proper  forms  are  observed,  his  solemn  certificate  that  they 
have  been  observed,  on  the  faith  of  which  parties  act,  contracts  are 
proceeded  in,  moneys  are  paid,  and  deeds  accepted,  must  (in  the 
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absence  of  fraud  or  collusion)  be  considered  as  entitled  to  full  faith 
and  credit ;  and  cannot,  without  rendering  titles  to  real  estate 
exceedingly  insecure,  be  left  at  any  distance  of  time  afterwards,  to 
the  uncertainty  and  frailty  of  parol  proof,  and  to  all  the  mistakes, 
prejudices,  imperfections  and  hazards  that  attend  it.  For  these 
reasons,  I  am  of  opinion  that  the  court  below  was  right  in  refusing 
to  permit  the  plaintiff  to  produce  parol  evidence  to  controvert  the 
magistrate's  certificate,  and  in  charging  the  jury  that  it  was  con- 
clusive evidence  that  the  defendant  acknowledged  the  mortgage  as 
required  by  law.1 

2.  The  mortgage  is  objected  to,  first,  because  the  wife  did  not 
grant  her  estate ;  and,  secondly,  it  is  said  that  she  was  not  a 
party  to  the  indenture  of  mortgage,  and,  therefore,  could  convey 
nothing  by  it.  The  indenture  is  certainly  informal  in  the  pre- 
mises, so  far  as  respects  the  wife,  in  not  making  her  one  of  the 
grantors  in  the  indenture,  in  the  manner  usually  practised.  But 
the  omission  of  all  or  any  of  the  formal  parts  of  a  deed,  does  not 
destroy  its  validity,  *where  sufficient  appears  on  its  face  to  r*47o 
show,  that  those  having  an  interest  intend  to  convey  it,  and  *• 
they  join  in  sealing  the  instrument.  The  office  of  the  premises  in 
a  deed,  is,  rightly  to  name  the  grantor  and  grantee,  and  to  compre- 
hend the  certainty  of  the  thing  granted.  The  office  of  the  haben- 
dum  is  to  set  down  again  the  name  of  the  grantee,  the  estate  that  is  to 
be  made  and  limited,  or  the  time  that  the  grantee  shall  have  in  the 
thing  granted  or  demised,  and  to  what  use.  But  the  deed  that  does 
usually  consist  of  all  these  parts,  may  be  good  notwithstanding 
some  of  them  be  omitted,  and  if  it  be  not  so  formally  made  ;  for 
an  estate  may  be  made  by  a  deed  without  any  habendum  at  all ; 
and  if  the  name  of  the  grantee  be  not  contained  in  the  premises, 

?et  if  it  be  in  the  habendum,  it  may  be  good  enough.  Shep.  Touch. 
3.  In  the  present  instance,  Mrs.  Jamison  joined  in  this  instru- 
ment by  executing  and  acknowledging  it ;  and  though  she  is  not 
named  in  the  premises,  yet  the  premises  describe  the  whole  land  by 
metes  and  bounds,  and  grant  and  convey  it  and  also  all  the  estate, 
right,  title,  interest,  use,  possession,  property,  claim  and  demand 
whatsoever,  of  them  the  said  Robert  Jamison  and  Syndonia  his 
wife,  of,  in,  to,  or  out  of  the  same;  "to  have  and  to  hold  the  said 
described  sixty-five  acres  and  sixty-one  perches  of  land,  heredita- 
ments and  premises,  hereby  granted,"  &c.,  with  a  clause  of  redemp- 
tion in  favor  of  both.  At  the  conclusion  is  the  clause,  ''in  witness 
•whereof,  the  said  parties  to  these  presents,  have  interchangeably  set 
their  hands  and  seals;"  and  both  the  husband  and  the  wife  sealed 
the  indenture. 

It  would  seem  to  be  apparent  on  the  face  of  this  instrument 

1  See  7  Watts  228  ;  9  Barr  15 ;  2  Wright  336  ;  1  P.  F.  Smith  290,  313. 
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that  her  interest  as  well  as  his,  was  intended  to  be  conveyed.  It 
cannot  be  supposed  that  the  husband  alone  intended  to  convey  the 
estate  of  his  wife.  That  could  only  be  done  by  her.  And  as  it  is 
plain  her  interest  was  intended  to  be  conveyed,  and  the  indenture 
could  not  have  effect  except  by  her  conveyance,  such  must  be 
deemed  the  operation  of  the  instrument,  in  order  to  give  effect  to 
the  intention  of  the  parties.  The  leading  rule  of  construction  of 
deeds  is,  in  all  cases,  that  the  construction  be  favorable,  and  as 
near  to  the  minds  and  apparent  intent  of  the  parties  as  possibly  it 
may  be,  and  the  law  will  permit.  Shep.  Touch.  83;  Co.  Litt.  313; 
Plow.  154,  160.  And  another  rule  is,  that  the  construction  be 
upon  the  entire  deed,  and  that  one  part  of  it  doth  help  to  expound 
another,  and  that  every  word  (if  it  may  be),  may  take  effect  and 
none  be  rejected,  and  that  all  the  parts  do  agree  together,  and  there 
be  no  discordance  therein.  Shep.  Touch.  84.  Another  rule  is, 
that  the  construction  be  such  as  that  the  whole  deed,  and  every  part 
of  it,  may  take  effect,  and  as  much  effect  as  may  be  to  that  purpose 
for  which  it  is  made.  Id.  84.  And  this  is  a  rule  both  in  law  and 
equity.  1  P.  Wms.  457.  For  these  reasons,  I  am  of  opinion, 
that  the  mortgage  was  sufficient  to  pass  as  well  the  interest  of  Mrs. 
Jamison  as  of  her  husband. 

*A~I  1  *In  relation  to  another  part  of  this  objection,  that  this  is 
J  an  indenture  between  parties,  and  she  not  being  named  in 
the  premises  as  a  party,  is  a  stranger  to  the  deed,  which  has  no 
operation  as  to  her,  the  rule  is,  that  a  stranger  executing  a  deed- 
poll  or  an  indenture  not  inter  paries  is  bound  by  it,  and  may  also 
take  advantage  of  it.  But  where  the  deed  is  'inter  partes,  he  who 
is  a  party  to  the  deed,  cannot  covenant  with  another  who  is  no 
party.  But  if  a  mere  stranger,  not  named  a  party  (where  the 
instrument  is  inter  partes),  covenants  with  another  who  is  named, 
and  seals  the  deed,  he  is  bound  by  such  sealing.  This  distinction, 
is  taken  by  Holt,  C.  J.,  in  Salter  v.  Kidley,  Garth.  76,  and  has 
been  often  made.  See  the  cases  collected  in  Platt  on  Covenants,  7 
Law  Library,  January  1834,  and  13  Vin.  Ab.  52  to  57.  In  the 
case  of  Salter  v.  Kidley,  above  mentioned,  which  is  also  reported 
in  1  Show.  56,  and  Holt  210,  covenant  was  brought  on  certain 
articles  of  agreement,  between  J.  S.  of  the  one  part,  and  C.  R.  of 
the  same  county,  by  which  J.  S.  let  a  house  to  C.  R.  at  a  yearly 
rent,  which  C.  R.  agreed  to  pay,  "  and  that  said  rent  may  be  satis- 
fied, I,  John  Kidley  do  covenant  for  myself,  &c.,  on  behalf  of  said 
C.  R.,  to  pay,  &c.,  which  deed  was  sealed  by  C.  R.  and  Kidley  the 
defendant.  It  was  argued  that  the  defendant  was  not  bound  by 
this  covenant,  because  he  was  not  a  party  to  the  deed ;  and  it  is  a 
rule  in  law,  that  he  who  is  not  a  party  to  the  deed,  can  neither  give 
nor  take  any  thing  by  it,  except  by  way  of  remainder.  3  Cro.  7G ; 
2  Inst.  673;  2  Rolle's  Ab.  220;  3  Cro.  359;  1  Inst.  352;  Roll. 
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72;  3  Lev.  138;  2  Id.  74.  But  Holt,  C.  J.,  said,  "Why  cannot 
a  man  oblige  himself  by  a  deed,  if  there  be  express  words  for  it, 
and  he  seals  it  ?  Suppose  at  the  end  of  an  indenture  it  be  '  And 
be  it  known  unto  all  men,  that  A.  B.  for  himself  covenants,  &c.,' 
and  he  puts  his  seal  to  it,  why  should  not  this  oblige  him  ?  A  man 
cannot  take  immediately  when  he  is  not  a  party ;  but  where  do  you 
find  that  a  man  cannot  give  without  being  a  party  ?  In  a  deed  of 
feoff tn en t  a  warrant  of  attorney  to  A.  not  a  party,  is  good  now, 
though  formerly  held  to  be  otherwise."  And  the  court  was  clear 
in  opinion,  that  the  action  should  lie  against  the  defendant  on  this 
deed.  So  in  Perkins,  sec.  158,  "  it  hath  been  holden,  that  a  man 
shall  be  bounden  by  the  speaking,  if  another  man,  by  averment 
thereof,  in  putting  his  seal  to  it,  and  delivering  of  it  as  his  deed." 
And  in  section  159,  "and  it  is  to  be  known  that  at  this  day,  a  man 
shall  be  bounden  by  putting  his  seal  unto  a  deed  indented,  and 
delivery  of  the  same,  and  yet  the  words  within  the  deed  are  spoken 
by  another  man."  I  am,  therefore,  of  opinion,  that  the  defendant's 
mterest  passed  by  the  sealing  and  acknowledgment  of  the  mortgage, 
though  she  was  not  named  as  a  party  in  the  premises. 

It  has  been  further  contended,  that  a  married  woman  has  no 
power  to  mortgage  her  lands.  It  is  believed,  however,  that  nothing 
has  been  more  usual  in  Pennsylvania,  than  for  husband  and  wife  to 


^mortgage  the  wife's  lands,  by  the  ordinary  mode  of  con- 
veyance in  mortgage,  acknowledged  according  to  the  legal 


[*472 


form ;  and  it  cannot  be  doubted,  that  the  power  to  convey  in  fee 
simple,  practised  from  the  first  settlement  of  the  province,  and  re- 
cognised and  established  by  the  Act  of  Assembly  of  1770,  confers 
the  right  to  mortgage — since  a  power  to  grant  the  whole  estate 
•necessarily  implies  a  power  to  grant  any  lesser  estate.  This  point 
has  been  already  decided  by  this  court,  in  the  case  of  Wilson  v. 
The  Harrisburg  Bank,  determined  at  Chambersburg,  at  October 
term,  1831. 

The  form  of  the  acknowledgment  is  also  objected  to  as  defective, 
in  not  complying  with  that  which  the  Act  of  Assembly  prescribes, 
in  two  respects ;  1st,  in  stating  that  she  "  did  of  her  own  free  will 
and  accord,  seal  and  acknowledge  the  within  indenture  of  mort- 
gage" instead  of  "seal  and  deliver;"  and  2d,  in  omitting  the  word 
"compulsion."  I  am  of  opinion,  however,  that  although  these  are 
deviations  from  the  Act  of  Assembly,  yet  the  certificate  is  substan- 
tially in  compliance  with  it ;  and,  therefore,  the  certificate  is  suffi- 
cient, according  to  the  decisions  in  Mclntire  v.  Ward,  5  Binn.  301, 
and  Shaller  v.  Brand,  6  Binn.  435.  Acknowledging  a  deed  sealed 
by  the  party,  is  tantamount  to  a  delivery  of  it,  if  none  had  been 
made  before.  A  delivery  may  be  not  only  by  acts,  but  by  words 
without  any  act  of  delivery.  Co.  Litt.  36,  a.  The  word  "  coercion," 
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seems  to  be  synonymous  with  "  compulsion,"  and  substantially  to 
include  it. 

Judgment  affirmed. 

Cited  by  Counsel,  9  Barr  15;  7  Harris  406;  11  Id.  237;  3  Casey  24;  1 
Grant  404  ;  4  Wright  40  ;  8  Id.  230 ;  4  P.  F.  Smith  302  ;  ||  11  Id.  383  ;  17  Id. 
431  ;  27  Id.  385  ;  s.  c.  1  W.  N.  C.  408  ;  28  Id.  217 ;  29  Id.  30,  82  ;  s.  c.  2 
W.  N.  C.  2 ;  4  Id.  83  ;  1  Norris  437 ;  7  Id.  64  ;  13  Id.  257  ;  s.  c.  9  W.  N. 
C.  88;  1  Outerbridge  232 ;  s.  c.  10  W.  N.  C.  394.|| 

||  Cited  by  the  Court  below,  as  to  the  object  for  which  a  married  woman 
may  mortgage  her  land  :  Daubert  ».  Eckert,  13  Norris  256 ;  s.  c.  9  W.  N.  C. 
88.|| 

Cited  by  the  Court,  4  Harris  540  ;  12  Id.  19  ;  2  Casey  450  ;  6.  P.  F.  Smith 
61  ;  ||  as  to  the  justices'  certificate  being  a  judicial  act:  Commonwealth  ». 
Haines,  1  Outerbridge  232;  10  W.  N.  C.  394;  its  conclusiveness  in  the 
absence  of  fraud  :  Hornbeck  v.  Assoc.,  7  Norris  65  (wherein  see  a  summary 
of  the  cases),  Heeter  v.  Glasgow,  29  Smith  83  ;  2  W.  N.  C.  2  ;  Miller  v. 
Wentworth,  1  Norris  285  ;  4  W.  N.  C.  84.  As  to  the  sufficiency  of  a  substan- 
tial  compliance  with  the  statute:  Id.  and  Hornbeck  ».  A  ssoo.,  supra ;  as  to 
the  adoption  of  a  deed  by  signing  &c.,  it :  Thompson  v.  Lovrein,  1  Norris  437.11 
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Meech  and  Others  against  The  Philadelphia  Fire 
and  Inland  Navigation  Insurance  Company. 

Insurance  was  made  in  the  sum  of  $2000,  upon  the  freight  of  a  vessel,  at 
and  from  Philadelphia  to  Tantpico,  at  and  from  thence  to  Laguna  or  Cam- 
peachy  ;  and  at  and  from  either  to  Philadelphia  or  New  York.  By  the  terms 
of  the  charter-party,  the  charterer  bound  himself  to  pay,  as  the  freight  or 
hire  of  the  vessel,  during  the  term  of  the  contract,  the  sum  of  $2000,  "  to 
become  due,  owing  and  payable  in  manner  and  form  following,  viz.,  on  the 
arrival  of  the  said  vessel  and  delivery  of  cargo,  there  shall  be  due,  owing  and 
payable  the  full  and  just  sum  of  $1000,  payable  in  Mexican  dollars;  and  on 
the  return  of  the  said  vessel  to  the  port  of  Philadelphia,  there  shall  be  due 
owing  and  payable  the  further  sum  of  $1000  ;  the  said  two  sums  making  the 
$2000  before  named."  Held,  that  this  was  to  be  considered  an  entire  con- 
tract in  reference  to  the  insurance  ;  and  the  vessel  having  been  lost  on  her 
outward  voyage,  that  the  assured  were  entitled  to  recover  the  whole  amount 
insured. 

An  action  of  covenant  was  brought  in  this  court  by  A.  B.  Meech, 
J.  W.  Spencer,  Horace  Meech  and  H.  W.  Spencer,  trading  together 
under  the  firm  of  A.  B.  Meech  &  Co.,  for  the  use  of  A.  B.  Meech 
&  Co.  and  William  Currie,  against  The  Philadelphia  Fire  and  In- 
land Navigation  Insurance  Company  ;  and  a  case  was  stated  for 
the  opinion  of  the  court,  as  follows: 

"  The  plaintiffs,  A.  B.  Meech  &  Co.,  were  owners  of  the  brrg 
Tallahassee,  which,  on  the  eighth  day  of  August  1837,  was  lying  in 
the  port  of  Philadelphia.  They  effected  with  the  defendants  an  in- 
surance of  two  thousand  dollars  upon  the  freight  of  the  said  brig 
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"at  and  from  Philadelphia  to  Tampico;  at  and  from  thence  to 
Laguna  or  Campeachy ;  and  at  and  from  either,  to  Philadelphia  or 
New  York ;  "  and  paid  to  the  insurers  the  sum  of  eighty-one  dollars, 
being  four  per  cent,  on  the  amount  insured,  and  one  dollar  for  the 
policy.  On  the  20th  of  November  1837,  the  said  A.  B.  Meech  & 
Co.  ordered  (by  writing)  one-half  of  the  loss  on  this  policy  to  be 
paid  to  William  Currie,  of  which  the  defendant  had  and  accepted 
notice;  (all  of  which  will  appear  from  the  original  policy,  signed  and 
sealed  by  the  defendant,  now  produced,  and  from  the  copy  thereof 
herewith  exhibited.)  On  the  12th  day  of  August  1837,  a  charter- 
party  (a  copy  of  which  is  hereto  appended),  was  entered  into  between 
the  plaintiffs,  A.  B.  Meech  &  Co.,  owners  of  the  brig  Tallahassee,  by 
their  agent,  her  captain,  Edward  Walford,  and  one  Edward  W.  Robin- 
son, whereby  the  said  owners  granted,  and  to  freight  let,  "  the  said 
brig,  to  load  at  Philadelphia,  and  to  proceed  as  hereinafter  mentioned, 
to  wit,  to  sail  from  Philadelphia  to  the  *port  of  Tampico,  V-^AJA 
and  thence,  at  the  option  of  the  charterer,  to  Campeachy,  ' 
or  Laguna;  thence  to  Philadelphia  or  New  York."  In  considera- 
tion whereof,  inter  alia,  the  charterer  (Robinson),  did  by  the  said 
charter-party  obligate  and  bind  himself  "  to  pay,  or  cause  to  be 
paid,  as  a  freight  or  hire  of  the  said  vessel,  during  the  term  of  this 
contract,  the  just  and  full  sum  of  two  thousand  dollars,  to  become 
due,  owing  and  payable,  in  manner  and  form  following.  On  the 
arrival  of  the  said  vessel  and  delivery  of  cargo,  there  shall  be  due, 
owing  and  payable,  the  full  and  just  sum  of  one  thousand  dollars, 
payable  in  Mexican  dollars ;  and  on  the  return  of  the  said  vessel 
to  the  port  of  Philadelphia,  there  shall  be  due,  owing  and  payable, 
the  further  sum  of  one  thousand  dollars  ;  the  said  two  sums  making 
the  two  thousand  dollars  before  named."  The  brig  Tallahassee 
sailed  from  Philadelphia,  pursuant  to  contract,  for  Tampico,  where 
she  never  arrived.  When  off  the  coast  of  Mexico,  by  stress  of 
weather,  she  was  wrecked :  a  total  abandonment  took  place,  of  which 
the  defendant  received  and  accepted  notice  on  the  llth  of  Novem- 
ber 1837  ;  and  the  vessel  and  cargo  were  sold  for  the  account  and 
benefit  of  the  underwriters.  The  brig  did  not  reach  Tampico,  her 
outward  port  of  destination  ;  and  under  these  facts,  the  questions 
presented  for  decision  are,  1st.  Was  the  policy  on  the  freight  an 
open  or  valued  policy  ?  2d.  What  amount  are  the  insured  (the 
plaintiffs)  entitled  to  receive  from  the  insurers  (the  defendants)  ? 

The  policy  of  insurance  upon  which  the  action  was  brought  was 
dated  the  8th  day  of  August  1837,  and  is  in  the  usual  form.  It 
recited,  that  "  Whereas  A.  B.  Meech  &  Co.,  as  well  in  their  own 
names,  as  for  and  in  the  name  and  names  of  all  and  every  other 
person  or  persons  to  whom  the  property  hereby  insured  doth,  may 
or  shall  appertain,  in  part,  or  in  the  whole,  do  make  insurance,  and 
cause  themselves  and  them,  and  every  one  of  them  to  be  insured 
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in  the  sum  of  two  thousand  dollars,  lost  or  not  lost,  at  and  from 
Philadelphia  to  Tampico  ;  at  and  from  thence  to  'Laguna  or  Cam- 
peachy,  and  at  and  from  either  to  Philadelphia  or  New  York,  upon 
the  freight  of  all  kinds  of  lawful  goods  and  merchandises  laden,  or 
to  be  laden  on  board  of  the  good  brig  called  the  Tallahassee, 
whereof  is  master  for  this  present  voyage  or  whoso- 

ever else  shall  go  for  master  in  the  said  vessel,  or  by  what- 
soever name  or  names  the  said  vessel,  or  the  master  thereof 
is,  or  shall  be  named  or  called.  Beginning  the  adventure  upon 
the  freight  of  the  said  lawful  goods  and  merchandises,  from  and 
immediately  following  the  loading  thereof  on  board  of  the  said  ves- 
sel at  Philadelphia  aforesaid,  and  so  shall  continue  and  endure  until 
the  said  goods  and  merchandises  shall  be  safely  landed  at  Phila- 
delphia or  New  York  aforesaid.  And  it  shall  and  may  be  lawful 
for  the  said  vessel  in  her  voyage  aforesaid,  to  proceed  and  to  sail 
to,  touch  and  stay  at  any  port  or  places,  if  thereunto  obliged  by 
*4751  stress  °f  weatQer,  *or  other  unavoidable  accident,  without 
J  prejudice  to  this  insurance.  The  freight  of  the  said  goods 
and  merchandise,  for  so  much  as  concerns  the  assured,  by  agree- 
ment made  between  the  assured  and  assurers  in  this  policy,  shall 
be  valued  at  — ." 

The  following  memorandum  was  written  on  the  face  of  this  in- 
strument : 

"  1837.  Nov.  20th.  One-half  of  the  loss  on  this  policy  is  pay- 
able to  William  Currie. 

By  order  of  A.  B.  Meech  &  Co., 
•     S.  G.  WALKER, 

Secretary." 

The  following  is  a  copy  of  the  charter-party  referred  to  in  the 
case  stated : 

"  This  charter-party  of  affreightment,  made  and  concluded  on 
this  12th  day  of  August,  in  the  year  one  thousand  eight  hundred 
and  thirty-seven,  between  Edward  Walford,  agent  of  the  owners, 
of  the  city  of  New  York,  in  the  state  of  New  York,  owner  of  the 
brig  called  the  Tallahassee,  of  New  York,  of  the  burthen  of  130 
81-95  tons,  or  thereabouts,  at  present  lying  in  the  harbor  of  Phila- 
delphia, and  commanded  by  Edward  Walford,  aforesaid,  of  the  one 
part,  and  Edward  W.  Robinson,  of  the  city  of  Philadelphia,  mer- 
chant, of  the  other  part,  witnesseth,  that  the  said  Edward  Walford, 
as  agent  aforesaid,  has  and  does  hereby  grant  and  to  freight  let, 
and  the  said  Edward  W.  Robinson  has  and  does  hereby  grant  and 
to  freight  take  the  whole  of  the  said  brig  Tallahassee  (deck  and 
cabin  excepted),  to  load  at  Philadelphia,  and  proceed  on  the  voyage 
as  hereinafter  mentioned  (always  reserving  sufficient  room  for  the 
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stowage  of  the  vessel's  cables  and  materials  and  accommodation  of 
the  officers  and  crew).  And  thereupon  the  said  Edward  VValford, 
for  himself  and  his  heirs,  executors,  administrators  and  assigns, 
does  hereby  covenant,  grant  and  agree,  to  and  with  the  said  Edward 
W.  Robinson,  his  executors,  administrators  or  assigns,  that  the  said 
brig  now  is,  and  shall  be  kept  and  maintained,  during  the  whole  of 
the  voyage  mentioned  in  this  contract,  tight,  staunch,  strong,  and 
well  and  sufficiently  manned,  victualled,  tackled,  apparelled  and 
ballasted,  and  furnished  in  every  respect  fit  for  merchants'  service, 
at  the  costs  and  charges  of  her  owners,  and  shall  forthwith  be 
ready  to  receive  on  board,  whenever  there  tendered  alongside  by 
the  said  charterer,  his  factors  or  assigns,  such  goods  as  he  shall 
order  and  direct,  and  the  said  vessel  can  conveniently  stow  and 
carry  :  and  when  laden,  shall  sail  with  the  first  good  opportunity 
of  wind  and  weather  then  next  presenting,  from  this  port  of  Phila- 
delphia to  the  port  of  Tampico;  and  having  there  discharged  her 
cargo,  so  laden  on  board  at  Philadelphia,  proceed  at  the  option  of 
the  said  charterer,  either  to  Carapeachy  *or  Laguna,  and  r^A^a 
having  there  taken  on  board  a  return  cargo,  to  be  provided  "- 
by  the  said  charterer  or  his  agents,  proceed  direct  back  to  the  port 
of  Philadelphia  or  New  York ;  there  discharge  the  same  and  end 
the  voyage  (the  dangers  of  the  seas  and  navigation,  and  the  restraints 
of  princes  and  rulers  being  always  excepted),  and  that  for  the  pur- 
poses of  loading  and  unloading  in  the  several  ports  or  places  men- 
tioned in  this  contract,  there  shall  be  allowed 

In  Tampica  to  discharge      ^  In   all    ports  to  discharge  and 
In  Campeachy  or  Laguna     >  reload,  twenty -five  running  lay 

to  reload  J  days. 

The  cargo  to  be  discharged  and  laden  according  to  the  estab- 
lished usage  of  the  respective  ports. 

In  consideration  whereof  the  said  Edward  W.  Robinson,  for  him- 
self, his  heirs,  administrators  and  assigns,  hereby  binds  and  obli- 
gates himself  to  employ  the  said  vessel  on  the  voyage  aforesaid,  and 
to  pay,  at  his  own  cost  and  expense,  all  port-charges,  pilotage  and 
lighterage  (steam,  if  any),  that  may  be  incurred  on  the  voyage  out 
to  Tampico,  or  any  other  port  used,  as  well  as  lighterage  in  getting 
over  the  bar  to  Tampico,  if  required  by  the  captain.  And  that  as 
a  freight  or  hire  of  the  said  vessel  during  the  terms  of  this  con- 
tract he  will  pay  or  cause  to  be  paid  the  full  and  just  sum  of  two 
thousand  dollars,  to  become  due,  owing  and  payable,  in  manner  and 
form  following :  that  is  to  say,  on  the  arrival  of  the  said  vessel,  and 
delivery  of  the  cargo,  there  shall  be  due  and  payable  the  full 
and  just  sum  of  one  thousand  dollars,  payable  in  Mexican  dollars ; 
and  on  the  return  of  the  said  vessel  to  the  port  of  Philadelphia, 
there  shall  be  due,  owing  and  payable,  the  further  and  just  sum  of 
one  thousand  dollars,  payable  in  lawful  money  of  the  United  States, 
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together  with  demurrage  (if  any  shall  have  occurred),  at  the  rate 
of  twenty-five  dollars  per  day,  for  each  and  every  day,  daily,  which 
said  vessel  shall  have  been  detained  by  default  of  the  said  charterer, 
over  and  above  the  number  of  lay  days  herein  allowed  for  loading 
and  unloading  at  the  places  and  ports  aforesaid. 

To  the  true  and  faithful  performance  of  all  which  several  con- 
ditions, covenants  and  agreements  to  be  done,  paid  and  performed, 
the  said  parties  bind  and  oblige  themselves,  their,  and  each  of  their 
heirs,  administrators  and  assigns,  firmly  by  these  presents  (and  the 
said  vessel,  freight  or  goods  loaden),  each  to  the  other  in  the  penal 
sum  of  four  thousand  dollars,  to  be  paid  by  the  party  defective,  to 
the  party  complying  herewith. 

The  case  was  argued  by  Mr.  H.  M.  Phillips  and  Mr.  Chester, 
for  the  plaintiffs,  who  cited  Adams  v.  The  Penn  Insurance  Co.,  1 
Rawle  97  ;  Thompson  v.  Taylor,  6  Term  Rep.  478  ;  Montgomery 
v.  Egerton,  3  Id.  362 ;  2  Miller's  Louisiana  Rep.  341 ;  Horncastle 
*j.77l  v'  Stewart,  7  East  400 ;  Davy  v.  Hallet,  3  Caines's  *Rep. 
1  19  ;  Trescott  v.  Christie,  2  Brod.  &  Bingh.  320  ;  1  Phillips 
on  Insurance  52. 

No  counsel  appeared  for  the  defendants. 

PER  CURIAM. — It  is  immaterial  whether  the  policy  be  regarded 
as  valued  or  open,  because  the  amount  to  be  recovered  will  be  the 
same.  It  would  seem,  however,  to  be  an  open  one ;  for  it  will 
scarce  be  thought  that  had  the  outward  freight  been  earned  and 
paid,  as  it  might  have  been  by  the  terms  of  the  charter-party, 
it  could  have  been  demanded  of  the  defendant.  Yet  there  was 
but  a  single  voyage  for  purposes  of  insurance.  It  is  described  as 
such  even  in  the  charter-party,  and  the  freight  for  it  is  specified 
in  a  gross  sum.  That  part  of  this  sum  was  to  be  advanced  on  per- 
forming part  of  the  voyage,  may  have  modified  the  law  of  the  con- 
tract as  to  earning  and  payment  of  it ;  but  it  cannot  be  suffered  to 
divide  its  very  essence,  when  no  division  was  intended.  No  part 
of  the  freight  was  earned ;  and  the  plaintiffs  are  entitled  to  judg- 
ment for  the  sum  covenanted  to  be  paid. 

Judgment  accordingly. 

474 


1838.]  OF  PENNSYLVANIA.  477 

[PHILADELPHIA,  APRIL  16,  1838.] 

Woolmer's  Estate. 


Where  a  certain  sum  of  money  was  bequeathed  by  a  testator  to  a  *'  Foreign 
Missionary  Society,"  and  it  appeared  that  no  society  with  that  designation 
existed  at  the  date  of  the  will,  or  at  the  death  of  the  testator,  it  was  held,  that 
the  residuary  legatees  and  not  the  next  of  kin,  were  entitled  to  the  amount 
of  the  legacy.1 

APPEAL  from  a  decree  of  the  Orphans'  Court  of  Montgomery 
County,  in  the  matter  of  the  petition  of  the  next  of  kin  of  David 
Woolmer,  deceased. 

*The  case  was  as  follows  :  r*4"8 

David  Woolmer,  of  the  borough  of  Norristown,  in  the   '• 
said  county,  made  his  will,  dated  the  8th  of  August  1827,  and 
thereby,  after  sundry  legacies,  made  the  following  bequest. 

"  Sixth.  I  give  and  bequeath  under  the  domestic  secretary  and 
treasurer  for  the  time  being,  of  the  United  Foreign  Missionary  So- 
ciety, the  sum  of  $1000,  for  the  use  of  the  said  society,  to  be  paid 
within  one  year  after  my  decease." 

After  certain  other  provisions,  the  will  concludes  as  follows : — 

"Tenth.  And  as  touching  all  the  rest,  residue  and  remainder 
of  my  estate,  real,  personal  and  mixed,  of  what  kind  and  nature 
soever  the  same  may  be,  in  the  county  of  Montgomery  or  elsewhere, 
1  dispose  of  the  same  as  follows :  The  one-fourth  part  thereof,  I 
give  and  bequeath  unto  my  sister,  Mary  Pennock,  and  to  her  heirs 
and  assigns  forever,"  &c. ;  and  the  will  then  proceeded  to  dispose 
of  the  remaining  three-fourth  parts  of  the  residue. 

The  testator  appointed  Joseph  Thomas  and  John  Fronfield  exec- 
utors of  his  said  will,  and  gave  them  full  power  to  sell  and  dispose 
of  his  real  and  personal  estate,  in  any  way  they  might  think  most 
advantageous,  and  to  give  good  and  sufficient  deeds,  &c.,  to  the 
purchasers. 

At  an  Orphans'  Court  for  the  county  of  Montgomery,  held  on 
the  17th  of  May,  1836,  the  petition  of  John  Fronfield  and  others, 
claiming  to  be  the  next  of  kin  of  the  said  David  Woolmer,  was 
presented,  setting  forth  the  provisions  of  the  will,  that  the  legacy 
of  $1000  therein  mentioned,  was  claimed  by  "The  American 
Board  of  Commissioners  for  Foreign  Missions  ;"  but  that  there  was 
no  such  society  as  "  The  United  Foreign  Missionary  Society,"  in 

|| I  As  to  the  distinction  between  the  devolution  (in  the  case  of  a  residuary 
clause)  of  lapsed  devises  and  lapsed  legacies,  see  Massey's  Appeal,  7  Norris 
470;  but  by  act  4  June  1879,  P.  L.  88,  such  devises  are  carried  by  a  residu- 
ary clause,  unless  a  contrary  intention  appear  by  the  will.|| 
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legal  existence,  and  consequently,  no  person  capable  of  taking  the 
said  legacy,  and  that  the  petitioners  were  entitled  to  the  same. 
The  petition  then  prayed  a  citation  to  the  executors  of  the  will,  to 
the  secretary  and  treasurer  for  the  time  being,  of  the  United  Foreign 
Missionary  Society,  and  to  the  American  Board  of  Commissioners 
for  Foreign  Missions,  and  to  all  other  persons  and  societies  in- 
terested, to  appear  before  the  court  at  its  session  in  August  1836, 
to  show  cause  why  an  order  and  decree  of  the  said  court  should  not 
be  made,  requiring  the  executors  of  the  said  will  to  pay  and  .dis- 
tribute the  said  legacy  of  $1000,  to  and  among  the  legal  repre- 
sentatives of  the  testator,  according  to  their  several  rights,  &c. 

A  citation  was  awarded  accordingly,  and  public  notice  directed 
to  be  given  by  advertisement. 


*4791  *^Lt  an  Orpnans>  Court  held  on  the  20th  of  February 
J  1837,  counsel  appeared  for  "  The  American  Board  of 
Commissioners  for  Foreign  Missions,"  and  by  writing  filed,  relin- 
quished their  claim  to  the  legacy.  Afterwards,  on  the  20th  of  April 
1837,  the  court  made  a  decree  in  favor  of  the  petitioners. 

An  appeal  was  then  taken  to  this  court,  and  the  case  was  sub- 
mitted by  Mr.  Potts,  for  the  appellants,  and  Mr.  Rawle  for  the 
appellees. 

KENNEDY,  J.,  delivered  the  opinion  of  the  court. 

David  Woolmer,  the  testator  in  this  case,  among  other  things,  by 
his  last  will  and  testament,  bequeathed  to  the  domestic  secretary 
and  treasurer  for  the  time  being,  of  the  Foreign  Missionary  So- 
ciety, the  sum  of  one  thousand  dollars,  for  the  use  of  the  said  so- 
ciety, to  be  paid  within  one  year  after  his  decease.  After  making 
this  bequest,  as  also  several  others,  he  then  gave  the  residue  of  his 
estate,  real,  personal  and  mixed,  as  follows,  to  wit,  one  fourth  part 
thereof  to  his  sister  Mary  Pennock,  her  heirs  and  assigns  forever  ; 
one  other  fourth  part  thereof  to  his  sister  Edith  Fronfield,  her  heirs 
and  assigns  forever  ;  and  the  remaining  two  fourth  parts  thereof,  he 
ordered  and  directed  his  executors  thereinafter  named,  to  place  out 
at  interest  on  good  security,  and  the  interest  accruing  from  one  of 
these  last  two  fourth  parts,  he  gave  to  his  sister  Catharine  High, 
for  and  during  the  term  of  her  natural  life,  to  be  paid  to  her  an- 
nually ;  and  if  her  husband,  Henry  High,  should  survive  her,  then 
the  interest  thereof  to  be  paid  to  him  in  like  manner  during  his 
natural  life;  and  after  the  decease  of  the  survivor  of  them,  he  be- 
queathed the  principal  thereof  to  the  children  of  his  said  sister 
Catharine,  and  their  legal  representatives,  to  be  paid  and  divided 
equally  among  them,  share  and  share  alike.  And  the  interest 
arising  from  the  remaining  fourth  part  of  the  residue  of  his  estate, 
he  gave  and  bequeathed  to  his  brother  Philip  Woolmer,  during  the 
term  of  his  natural  life,  to  be  paid  to  him  annually  ;  and  if  his  wife 
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should  survive  him,  then  the  interest  thereof  to  be  paid  to  her  du- 
ring her  life  ;  and  after  the  decease  of  the  survivor  of  them,  he  be- 
queathed the  principal  thereof  to  the  children  of  his  said  brother 
Philip  Woolmer,  or  their  legal  representatives,  to  be  paid  and 
divided  equally  among  them,  share  and  share  alike. 

But  it  appears  that  there  was  no  such  society  as  "  The  Foreign 
Missionary  Society,"  to  whom  the  legacy  of  one  thousand  dollars 
was  bequeathed ;  and,  consequently,  the  will,  as  to  the  design  of 
the  testator  in  this  respect,  was  inoperative,  and  could  not  possibly 
take  effect.  The  next  of  kin  of  the  testator,  conceiving,  for  this 
reason,  that  the  testator  was  to  be  considered  as  having  died  in- 
testate pro  tanto,  of  his  estate,  presented  their  petition  to  the 
Orphans'  *  Court,  laying  claim  thereto ;  and  demanding  that  I-JMOA 
the  amonut  thereof  should  be  paid  to  them,  which  was  ac-  ' 
cordingly  decreed  and  ordered  by  the  court. 

From  this  decree  an  appeal  has  been  taken  to  this  court,  on 
behalf  of  the  residuary  legatees,  who  also  claim  the  thousand  dol- 
lars as  having  fallen  into  the  residuum  of  the  testator's  estate;  and, 
that  as  a  part  of  the  same,  they  are  entitled  to  receive  their  respec- 
tive interests  and  proportions  thereof  according  to  the  directions 
and  provisions  of  the  will. 

The  Foreign  Missionary  Society,  named  in  the  will  as  the  legatee 
of  the  thousand  dollars,  having  no  existence  either  at  the  time  of 
making  the  will,  or  at  the  death  of  the  testator,  when  it  took  effect, 
it  is  very  evident  that  the  bequest,  from  first  to  last,  must  be  re- 
garded as  wholly  inoperative.  It  would,  therefore,  seem  to  be  a 
case,  as  strong  at  least,  if  not  more  so,  in  favor  of  the  thousand  dol- 
lars falling  into  and  forming  a  part  of  the  residue  of  the  testator's 
estate,  than  if  it  had  been  given  to  a  person  in  being,  at  the  time 
of  making  the  will,  who  had  died  afterwards  in  the  lifetime  of  the 
testator.  The  latter  case  would  have  been  what  is  strictly  called  a 
lapsed  legacy  ;  and  according  to  all  the  authorities  or  decisions  on 
the  point  would  have  fallen  into  the  general  residue,  and  conse- 
quently would  have  belonged  to  the  persons  entitled  thereto  under 
the  residuary  bequest  in  the  will.  The  rule  in  regard  to  this,  as 
laid  down  by  Mr.  Roper  (1  Roper  on  Legacies  338,  ch.  8,  sect.  6), 
is  in  the  following  words :  "  When  the  lapse  is  of  a  general  or  spe- 
cific legacy,  it  falls  into  the  general  residue,  and  consequently 
belongs  to  the  person  entitled  to  that  fund  by  the  gift  of  the  tes- 
tator. If,  then,  a  residuary  legatee  be  named,  he  will  take  the 
lapsed  legacy  in  that  character."  In  support  of  this  doctrine,  he 
cites  the  cases  of  Roberts  v.  Cooke,  16  Ves.  451 ;  Leake  v.  Robin- 
son, 2  Meriv.  393 ;  and  Humberstone  v.  Stanton,  1  Ves.  &  Beam. 
388,  which  seem  to  sustain  it  fully.  The  cases  also  of  Brown  v. 
Higgs,  4  Ves.  708,  and  Shanley  v.  Baker,  Id.  732,  may  be  added  ; 
where  it  was  held  that  the  residuary  legatee  was  entitled  to  all  the 
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estate  that  was  not  perfectly  well  disposed  of.  In  Leake  v.  Robin- 
son, 2  Meriv.  392,  393,  Sir  William  Grant,  Master  of  the  Rolls, 
says :  "  I  have  always  understood  that  with  regard  to  personal  es- 
tate, everything  which  is  ill  given  by  the  will  does  fall  into  the  res- 
idue ;  and  it  must  be  a  very  peculiar  case  indeed  in  which  there 
can  at  once  be  a  residuary  clause  and  a  partial  intestacy,  unless 
some  part,  of  the  residue  itself  be  ill  given.  It  is  immaterial  how  it 
happens  that  any  part  of  the  property  is  undisposed  of — whether 
by  the  death  of  a  legatee  or  by  the  remoteness  and  consequent  ille- 
gality of  the  bequest;  either  way  it  is  residue,  i.  e.,  something  upon 
which  no  other  disposition  of  the  will  effectually  operates."  It  may 
be  noticed  here  that  Sir  William  Grant  excepts  from  the  operation 
of  the  rule,  the  case  where  some  part  of  the  residue  itself  is  ill- 
*4S11  9^ven:  *and  accordingly  Sir  Thomas  Plumer,  in  Scrymsher 
^  v.  Northcote,  1  Swanst.  566,  ruled  that  the  next  of  kin 
•were  entitled  to  it.  In  support  of  this  principle  that  if  a  gift  of 
some  portion  of  the  residue  itself  fails,  where  it  is  given  in  several 
distinct  shares,  the  share  so  failing  will  not  accrue  to  the  remaining 
shares,  but  belongs  to  the  next  of  kin  as  undisposed  of,  see  Bagwell 
v.  Dry,  1  P.  Wms.  700,  and  the  cases  cited  in  the  margin  by  Ser- 
geant Cox,  which  clearly  go  to  establish  it. 

But  it  is  very  obvious  from  all  the  cases  on  the  subject  that  the 
thousand  dollars  being  personal. estate,  the  next  of  kin  can,  as  such, 
have  no  right  or  claim  whatever  to  any  portion  of  it.  It  having 
been  ineffectually  disposed  of,  it  is  therefore  to  be  considered  as  part 
of  the  residue  of  the  estate,  and  as  passing  under  the  residuary 
clause  in  the  will,  to  those  entitled  to  receive  that  fund.  The  decree 
of  the  Orphans'  Court  is  therefore  reversed. 

Decree  reversed. 

Cited  by  Counsel,  9  Barr  379 ;  12  Wright  503 ;  10  P.  F.  Smith  276 ;  ||14 
Id.  98  ;  7  Norris  473 ;  6  W.  N.  C.  530  ;  10  Norm  510  ;  1  Outerbridge  197. H 

See  also  8  Wright  489. 

||  Cited  by  the  Court,  as  to  a  residuary  legatee's  right  to  a  lapsed  legacy  : 
Massey's  Appeal,  7  Norris  474 ;  6  W.  N.  C.  531 ;  Appeal  of  Board  of  Mis- 
sions, 10  Norris  513. || 
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Adle  against  Sherwood. 

IN    ERROR. 

1.  Where  an  Act  of  Assembly  appointed  certain  commissioners  to  open 
certain  streets,  &c.,  in  the  borough  of  N.,  and  directed  that  they  should  make 
report  to  the  Quarter  Sessions,  with  a  plan  of  the  streets,  and  on  its  approval 
by  the  court,  that  the  plan  should  be  recorded,  and  a  certified  copy  of  it  be 
evidence  ;  and  the  commissioners  proceeded  to  execute  the  power,  and  made 
report  to  the  Quarter  Sessions,  which  was  approved,  but  the  report  was  not 
recorded,  and  was  lost,  and  an  action  of  trespass  was  brought  by  an  owner 
of  land,  against  the  street  commissioner  for  opening  a  street  through  his 
close,  and  after  the  commencement  of  the  suit  an  Act  of  Assembly  was  passed 
which  directed  that  a  certain  plan  in  the  clerk's  office  should  be  recorded, 
and  admitted  in  evidence  in  all  cases  in  which  the  said  report  would  be.  &c., 
it  was  field,  that  the  last  act  was  valid,  and  admissible  in  evidence  in  the 
action. 

2.  If  an  Act  of  Assembly  contain  different  subjects  it  is  not  necessary  that 
the  whole  act  should  be  certified  in  order  to  make  it  admissible  in  evidence. 
It  is  sufficient  to  produce  those  sections  which  relate  to  the  matter  in  question. 

3.  In  trespass  for  breaking   the  plaintiff's  close,  the  defendant  justified 
under  an  order  of  the  Court  of  Quarter  Sessions,  which  directed  the  opening 
of  a  certain  street  through  *the  plaintiff's  land,  the  defendant  being     r*jQ9 
a  commissioner  of  streets  :   Held,  that   the   order  was  a  sufficient     «• 
justification  to  the  officer,  and  that  the  validity  of  the  order  could  not  be 
inquired  into  in  that  action. 

ON  a  writ  of  error  to  the  Common  Pleas  of  Montgomery  county, 
it  appeared  that  Samuel  Sherwood  brought  an  action  of  trespass 
quare  clausum  fregit,  &c.,  against  Jacob  Adle  to  the  term  of  May 
1836. 

The  defendant  pleaded  not  guilty,  and  a  justification,  viz. :  an 
order  of  the  Court  of  Quarter  Sessions  for  the  widening  of  a  cer- 
tain street  in  the  borough  of  Norristown,  called  Penn  street,  the 
defendant  being  a  street  commissioner. 

On  the  trial  before  Fox,  President,  on  the  22d  of  May  1837, 
the  plaintiff  proved  the  trespass,  which  consisted  in  removing  a 
fence  on  the  plaintiff's  land  bounding  the  street,  so  as  to  widen  the 
said  street. 

The  defendant  proved  his  appointment  as  a  street  and  road  com- 
missioner, and  gave  in  evidence  the  order  of  the  Court  of  Quarter 
Sessions  and  a  resolution  of  the  Town  Council  directing  the  open- 
ing of  the  street. 

It  appeared  that  by  an  Act  of  Assembly,  passed  on  the  24th  of 
February  1834,  entitled  "An  act  for  the  improvement  of  the  bor- 
ough of  Norristown,  in  the  county  of  Montgomery,"  certain  com- 
missioners were  appointed  to  lay  out  additional  streets  and  to  vacate 
and  widen  existing  streets.  The  commissioners  were  directed  to 
make  report  of  their  proceedings  to  the  Court  of  Quarter  Sessions 
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•with  a  plan  of  all  the  streets,  &c.,  which  report,  when  approved 
and  confirmed  by  the  court,  was  to  be  recorded  in  the  recorder's 
office  of  Montgomery  county,  and  a  certified  copy  thereof  was  de- 
clared to  be  evidence  in  all  matters  in  which  it  might  be  pertinent. 
The  act  also  provided  for  the  assessment  and  payment  of  damages 
to  all  persons  who  might  be  injured  by  the  opening  or  widening 
of  any  street,  &c.  At  a  Court  of  Quarter  Sessions  held  on  the 
20th  of  August  1834,  the  commissioners  made  a  report,  in  which, 
among  other  matter,  they  set  forth  the  widening  of  Penn  street. 
This  report  was  finally  confirmed,  on  the  29th  of  May  1835,  and 
the  court  ordered  the  said  street  to  be  widened  accordingly.  On  the 
3d  of  April  1837,  an  Act  of  Assembly  was  passed,  entitled  "An  act 
authorizing  the  chief  burgess  of  the  borough  of  Sunbury  to  sell  and 
convey  a  portion  of  the  bank  of  the  river  opposite  said  borough, 
and  relative  to  the  boroughs  of  Carlisle,  New  Alexandria,  Reading, 
and  Hollidaysburg,  and  for  other  purposes."  The  ninth  section  of 
this  act,  after  reciting  that  the  commissioners  appointed  by  the  act 
*4.831  *of  24th  of  February  1834,  had  laid  out  certain  streets,  and 
J  widened  others,  and  had  made  report  to  the  Court  of  Quar- 
ter Sessions,  accompanied  with  a  plan  or  plot  of  the  streets,  &c., 
but  that  the  report  was  not  recorded  agreeably  to  the  directions  of 
the  act,  and  had  been  mislaid  or  lost  by  the  clerk  of  the  court,  pro- 
ceeded to  enact  that  the  plan  of  the  streets,  &c.,  signed  by  the 
commissioners  and  filed  in  the  office  of  the  clerk  of  the  said  court 
on  a  reduced  scale,  should  be  recorded  by  the  clerk,  and  that  certi- 
fied copies  of  the  same,  &c.,  should  be  evidence  in  all  cases  in  which 
the  same  should  be  pertinent,  &c. 

The  defendant  offered  in  evidence  that  section  of  the  act  with  its 
preamble,  duly  certified  under  the  seal  of  the  Commonwealth.  The 
learned  judge,  however,  refused  to  allow  it  to  be  read ;  and  the  de- 
fendant's counsel  excepted  to  the  decision. 

The  defendant  then  gave  in  evidence  an  order  of  the  Court  of 
Quarter  Sessions,  directing  the  widening  and  opening  of  Penn 
street,  and  also  the  plot  or  draft  of  the  borough  of  Norristown,  on 
tile  in  the  Court  of  Quarter  Sessions,  pursuant  to  the  act  of  24th 
of  February,  1834. 

The  court  charged  the  jury,  that  the  matters  given  in  evidence 
did  not  make  out  a  sufficient  justification  on  the  part  of  the  de- 
fendant. That  the  order  of  the  Court  of  Quarter  Sessions,  direct- 
ing the  widening  and  opening  of  Penn  street,  and  the  plot  or  draft 
of  the  borough  given  in  evidence,  were  proper  to  be  considered  in 
mitigation  of  damages,  but  did  not  make  out  the  plea  of  justifica- 
tion ;  nor  was  the  circumstance  of  the  defendant  being  street  and 
road  commissioner,  and  doing  the  act  by  the  authority  and  direction 
of  the  Town  Council  of  the  borough,  sufficient  to  exonerate  him 
from  the  action. 
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The  jury  found  for  the  plaintiff;  and  the  defendant  removed  the 
record  by  writ  of  error,  and  assigned  for  error  the  rejection  of  the 
evidence  offered,  and  the  charge  of  the  court. 

Mr.  Freedly  and  Mr.  Sterigere,  for  the  plaintiff  in  error,  cited, 
Tate  v.  Stoolfoos,  16  S.  &  R.  37 ;  Underwood  t>.  Lilly,  10  Id. 
101 ;  Satterlee  v.  Mathewson,  16  Id.  169 ;  Hess  v.  Wertz,  4  Id. 
364;  Calder  v.  Bull,  3  Dall.  396;  Barnet  v.  Barnet,  15  S.  & 
R.  73  ;  Mercer  v.  Watson,  1  Watts  330  ;  Commonwealth  v.  Duane, 
1  Binn.  601 ;  Turnpike  Co.  v.  Phillips,  2  P.  &  W.  184. 

Mr.  Powell,  contra,  cited  Turnpike  Co.  v.  Ogle,  13  S.  &  R.  256. 

*RoGERS,  J.,  delivered  the  opinion  of  the  court.  [~*484 

A  retrospective  law,  which  does  not  impair  the  obliga-  '- 
tion  of  a  contract,  nor  is  in  its  nature  ex  post  facto,  is  constitu- 
tional. This  has  been  decided  in  repeated  cases.  On  this  point 
it  is  sufficient  to  refer  to  the  authorities  in  our  own  books.  Un- 
derwood v.  Lilly,  10  S.  &  R.  101,  Tate  and  Wife  v.  Stool- 
foos and  Others,  16  Id.  37,  Mercer  v.  Watson,  1  Watts  330,  and 
Satterlee  v.  Mathewson,  16  S.  &  R.  169.1  The  legislature  are  in 
the  constant  practice  of  passing  confirmatory  acts ;  and  laws 
remedying  the  inconvenience  which  arises  from  the  loss  or  destruc- 
tion of  records,  are.  of  frequent  occurrence.  They  neither  impair 
contracts  nor  are  they  ex  post  facto ;  and  when  the  power  which 
is  vested  in  the  legislature  is  cautiously  exercised,  they  un- 
doubtedly promote  the  ends  of  justice.  But  it  is  said,  that 
the  whole  act  was  not  certified ;  but  as  the  act  related  to  several 
distinct  subjects,  and  so  much  as  pertains  to  the  matter  in  point 
was  certified  in  due  form,  we  deem  it  sufficient.  It  is  immaterial, 
so  far  as  the  first  question  is  involved,  that  the  plan  on  a  reduced 
scale,  was  not  entered  on  the  record.  This  would  have  rendered  a 
certified  copy  of  the  plan,  evidence,  but  I  cannot  perceive  any 
reason  arising  from  the  omission,  why  the  act  of  the  legislature, 
which  supplies  the  loss  of  the  record,  should  not  be  allowed  to 
be  laid  before  the  jury.  The  objection,  if  any,  should  have  been 
rather  to  the  effect  of  the  act,  than  to  its  admissibility  in  evi- 
dence. 

But  granting  that  the  act  was  properly  rejected,  yet  the  court 
'erred  in  their  direction  to  the  jury. 

It  is  a  general  rule  of  pleading,  that  when  a  party  justifies  a 
trespass,  under  an  authority  given,  he  must  show  that  authority. 
There  is  a  difference,  however,  in  this  respect,  where  the  justifi- 
cation is  under  judicial  process,  between  the  party  to  a  cause  and 

1  See  also  9  Casey  98 ;  12  Id.  56  ;  2  P.  F.  Smith  477. 
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a  mere  stranger,  and  the  officer  who  executes  the  process  of  the 
court.  The  party  to  the  cause,  or  a  mere  stranger,  must  set 
forth  in  their  plea,  the  judgment  as  well  as  the  writ;  but  the 
officer  need  only  show  the  writ  under  which  he  acted,  for  he  is 
bound  to  execute  the  process  of  the  court,  having  competent 
jurisdiction,  without  inquiring  after  the  judgments.  Ministers 
of  justice,  executive  as  well  as  judicial,  in  the  execution  of  their 
offices,  are  under  the  peculiar  protection  of  the  law.  Burton  v. 
Cole,  Carth.  443  ;  Turner  v.  Pringle,  1  Lev.  95 ;  Cole  v.  Mitchell, 
3  Id.  20.  Here  the  order  was  issued  by  a  court  having 
jurisdiction  of  the  subject-matter.  The  officer  was  bound  to 
look  to  the  order.  It  was  not  his  province  to  decide  upon  its 
legality  but  to  obey  its  directions ;  under  the  penalty  of  an  in- 
dictment. That  a  report  was  made  by  the  commissioners  to  the 
Quarter  Sessions,  in  conformity  to  the  directions  of  the  act  and 
confirmed  by  the  court,  and  that  it  was  lost  or  destroyed,  would 
also  seem  not  to  admit  of  doubt.  At  any  rate  this  was  a  matter 
*4fitn  wnich  was  inquired  into,  before  the  court  issued  *the 
*  order ;  and  even  if  they  were  mistaken,  the  mistake  can- 
not be  corrected  in  a  suit  against  the  officer,  who  in  pursuance  of 
his  duty,  executed  the  process. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Cited  by  Counsel,  10  Watts  65 :  2  W.  &  S.  40 ;  5  Id.  172  ;  5  Barr  148  ;  9 
Harris  245;  12  Id.  113;  3  Wright  158;  7  Id.  513;  2  Parsons  422:  1130 
Smith  215;  1  W.  N.  C.  216.|| 

Cited  by  the  Court,  2  Barr  256  ;  7  P.  F.  Smith  438. 

|j  As  to  the  sufficiency  of  a  certification  of  the  pertinent  sects,  of  a  statute: 
30  Id.  216;  1  W.  N.  C.  216.|| 


[PHILADELPHIA,  APRIL  17,  1838.] 

Twelves  against  Williams  and  Another. 


The  plaintiffs,  holding  liens  for  materials  furnished  for  the  erection  of 
certain  buildings,  and  a  sale  being  about  to  take  place  of  the  buildings,  under 
an  execution,  an  agreement  was  entered  into  between  the  plaintiffs  and  A., 
who  had  previously  purchased  the  buildings,  subject  to  the  liens,  that  the 
sheriff's  sale  should  not  prejudice  the  plaintiffs'  liens,  and  that  A.  should 
either  bid  up  the  property,  eo  as  to  pay  the  liens  in  full,  or  that  he  should 
buy  the  property,  and  pay  the  liens.  The  property  was  purchased  by  A., 
who  shortly  afterwards  made  a  general  assignment  of  his  property  for  the 
payment  of  creditors,  with  certain  preferences,  including  therein  the  plain- 
tiffs :  Held,  that  the  assignees  were  bound  by  the  agreement  entered  into 
between  A.  and  the  plaintiffs;  and  that  the  liens  of  the  plaintiff?  continued, 
and  might  be  enforced  against  the  property,  notwithstanding  the  sheriff's 
sale  and  the  assignment 
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ERROR  to  the  District  Court  for  the  City  and  County  of  Phil- 
adelphia. 

The  action  in  the  court  below  was  a  scire  facias  on  a  mechan- 
ic's lien,  brought  by  John  Williams  and  William  Johnson  against 
Stephen  Twelves,  with  notice  to  William  H.  Winder  and  Alex- 
ander Krumbhaar,  terre-tenants,  for  lumber  furnished  to  certain 
houses  in  the  City  of  Philadelphia,  erected  by  Stephen  Twelves. 

On  the  trial  before  Judge  Stroud,  on  the  25th  of  November 
1836,  the  plaintiffs  having  proved  the  sale  and  delivery  of  lum- 
ber for  the  building  described  in  the  writ  and  claim  filed,  accord- 
ing to  their  statement  filed  within  six  months,  proceeded  to  give 
in  evidence  the  following  testimony,  to  which  exception  was  taken 
by  the  defendant's  *counsel,  and  the  points  were  reserved  r^je^ 
for  the  decision  of  the  court. 

March  22d,  1836,  Agreement  between  W.  &  L.  Krumbhaar 
and  the  plaintiffs,  as  follows :  "  It  is  understood  and  agreed  that 
the  sheriff's  sale  of  S.  Twelves's  property,  to  take  place  this 
evening,  is  at  our  instance,  for  the  purpose  of  title,  we  having 
purchased  the  same  of  Twelves,  subject  to  the  liens,  and  in  respect 
to  them  stand  in  his  place.  And  we  will  either  bid  up  the  pro- 
perty so  as  to  pay  in  full  the  liens  of  Williams  &  Johnson  and 
Robert  Evans,  or  buy  the  property  ourselves  and  pay  their  liens, 
which  such  sale  shall  in  no  respect  prejudice  or  affect,  until  paid 
off."  (Signed)  W.  &  L.  KRUMBHAAR. 

Certain  articles  of  agreement  between  Richard  Twelves,  as- 
signee of  Stephen  Twelves,  and  W.  F.  &  L.  Krumbhaar,  signed 
by  the  parties,  for  the  sale  of  the  property  in  question,  subject 
to  the  liens  of  the  mechanics  and  material-men,  dated  December 
23d  1835,  of  which  the  following  is  a  copy,  were  produced  in 
evidence. 

"  House  and  lot  on  Mulberry  street,  22  feet  east  of 
Schuylkill  Sixth  street,  unfinished ;  due  Ellmaker  on 
mortgage,  $600 

due  Hahn  for  bricks,  600 


Say          $1200 

Also  subject  to  a  ground- rent  of  $143  per  annum,  but 
clear  of  all  other  incumbrances. 

Three  houses  and  lots  on  the  east  side  of  Schuylkill  Sixth 
street,  between  High  and  Mulberry  streets,  all  finished, 
except  some  coal-grates,  paper-hanging  and  hydrants. 
Mortgages  to  Ellmaker  amounting  to  $5000 

Liens  and  Judgments,  2000 

$7000 
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Each  subject  to  a  ground-rent  of  $63  per  annum,  but  clear 
of  all  other  incumbrances. 

Memorandum.  Richard  Twelves  sells  the  above-mentioned  pro- 
perty to  W.  F.  &  L.  Krumbhaar,  in  fee,  deed  to  be  perfected  within 
three  days  from  this  date.  Title  to  be  perfected  by  a  sheriffs  sale, 
at  the  expense  of  R.  Twelves. 

W.  F.  &  L.  Krumbhaar  are  to  convey  to  R.  Twelves,  in  fee,  a 
drug-mill  and  lot  of  ground  on  Front  street,  subject  to  a  ground- 
rent  of  $105  per  annum,  and  also  subject  to  a  mortgage  of  $1000. 
payable  to  Robert  Wallace,  with  interest,  but  clear  of  all  other 
incumbrances,  except  a  mortgage  of  $5000,  payable  to  said  W.  & 
L.  Krumbhaar  in  one  year,  with  interest,  in  the  usual  way,  which 
*4871  ^ast  *menti°ned  mortgage  is  not  to  be  paid  to  them,  if  within 
^  one  year  from  this  date  a  clear  indefeasible  estate  in  fee- 
simple  to  the  four  houses  and  lots  hereinbefore  first  described, 
be  conveyed  to  W.  &  L.  Krumbhaar ;  but  if  such  estate  be  not 
so  conveyed  to  them  within  the  said  year,  the  said  $5000  mort- 
gage is  to  be  paid  to  them  within  the  year  in  money,  or  else 
the  mortgaged  premises  reconveyed  to  them,  clear  of  all  incum- 
brances, except  the  said  ground-rent  and  mortgage  to  Robert 
Wallace." 

A  witness  testified  that  he  had  a  conversation  in  the  store  of  the 
Messrs.  Krumbhaar,  shortly  after  the  agreement  between  them  and 
Twelves.  One  of  them  told  him  that  they  had  taken  the  property 
subject  to  all  the  liens.  That  they  would  pay  them  shortly.  That 
they  were  to  step  in  Twelves's  shoes.  Nothing  was  then  said  about 
a  sheriff's  sale. 

The  general  assignment  of  W.  &  L.  Krumbhaar,  to  William  H. 
Winder  and  Alexander  Krumbhaar,  for  the  benefit  of  their  cred- 
itors, dated  the  23d  .day  of  April  1836,  was  then  given  in  evidence 
by  the  plaintiffs,  which  contained,  first,  a  preference  to  one  of  the 
assignees,  Winder,  for  the  whole  amount  of  his  debt,  and,  amongst 
others,  the  following  preference : 

"  Seventhly.  After  paying  and  satisfying  the  aforesaid  sums  in 
full,  then  to  pay  and  satisfy  to  each  person,  who  was  a  creditor  by 
mechanic's  or  material-man's  lien,  on  the  houses  situate  as  follows 
[describing  them],  formerly  the  property  of  Stephen  Twelves,  the 
amount  in  full  of  his  or  their  respective  liens,  at  the  date  of  the 
sale  of  the  said  houses,  by  the  sheriff  of  the  city  and  county  of 
Philadelphia,  to  the  said  Lewis  Krumbhaar,  Jr.,  and  William 
F.  Krumbhaar." 

Also  the  general  assignment  of  Stephen  Twelves  to  Robert 
Twelves,  dated  December  16th  1834,  and  recorded  within  thirty 
days. 

The  defendants  then,  to  show  that  the  premises  were  discharged 
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from  the  plaintiffs  lien,  gave  in  evidence — a  judgment  in  the  Dis- 
trict Court  to  December  Term  1835,  No.  735,  at  the  suit  of  Hinckle 
v.  Stephen  Twelves  ;  writs  of  fi.  fa.  and  venditioni  exponas  there- 
upon ;  and  the  sheriffs  deed  of  the  premises  in  question,  March 
30th  1836,  to  W.  &  L.  Krumbhaar ;  the  sale  having  taken  place 
on  the  22d  March  1836. 

A  verdict  was  rendered  for  the  plaintiffs  for  $409.81,  subject  to 
the  opinion  of  the  court  on  the  reserved  points. 

The  court  below  were  of  opinion  that  under  the  circumstances 
*of  the  case,  the  premises  were  not  discharged  from  the  lien 
of  the  plaintiffs  claim ;  whereupon  the  defendants  brought 
this  writ  of  error,  and  specified  for  error. 

That  the  court  erred  in  giving  judgment  for  the  plaintiff, 

1.  Because  the  effect  of  the  sheriffs  sale  was  to  discharge  the 
premises  from  the  lien  of  the  plaintiffs  claim. 

2.  Because,  if  it  did  not,  the  defendants,  the  assignees  of  W. 
&  L.   Krumbhaar,   were  purchasers  for  a  valuable  consideration, 
without    notice    of  any  equity    between    the   plaintiffs    and    the 
Krumbhaars,   and   therefore  took  the  premises  discharged  there- 
from." 

Mr.  Me  Call,  for  the  plaintiffs  in  error,  said,  that  this  was  an 
attempt  by  a  particular  creditor  to  set  up  a  secret  trust  against  a 
regularly  recorded  conveyance  to  the  general  creditors.  The  trust 
is  secret,  unrecorded,  and  one  which  no  vigilance  of  the  creditors 
could  have  led  to  or  discovered.  He  submitted  that  this  attempt 
ought  not  to  succeed, — first,  on  grounds  of  public  policy ;  that 
these  secret  trusts  may  not  be  encouraged  against  third  persons : 
secondly,  because  the  equity  of  the  general  creditors  is  greater  than 
that  of  the  particular  creditor :  and,  thirdly,  because  if  their 
equity  be  not  greater  than,  it  is  at  least  equal  to,  that  of  the  par- 
ticular creditor ;  and  having  the  legal  estate,  the  court  will  not  take 
the  plank  away  from  them  ;  in  other  words,  they  are  bona  fide 
purchasers,  without  notice,  and  come  within  the  rule  which  protects 
such  purchasers.  The  court  expressing  a  desire  that  he  should 
speak  to  the  last  point,  he  contended  that  the  equities  being  equal 
the  law  must  prevail ;  that  the  equity  of  both  parties  was  that  of 
creditors ;  that  the  equity  of  a  mechanic  was  not  greater  than  that 
of  any  other  creditor,  although  the  legislature  had  fortified  it  by 
giving  a  specific  lien  which  was  the  result,  not  of  any  peculiar 
equity,  but  of  positive  law.  In  the  present  case,  the  effect  of  the 
sheriff's  sale  was  to  discharge  the  land  from  the  lien. 

Upon  this  superior  advantage  of  the  legal  estate  when  the  equi- 
ties are  equal,  is  founded  the  rule  as  to  purchasers  without  notice. 
Assignees  for  the  benefit  of  creditors  or  rather  the  creditors  them- 
selves are  such  purchasers,  and  are  entitled  to  the  tabula  in  nau- 
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fragio.  In  considering  this  question  we  must  throw  out  of  view 
all  assignments,  by  operation  of  law ;  such  as  in  bankruptcy  and 
insolvency,  in  which  it  must  be  admitted  that  the  right  of  the  bank- 
rupt or  insolvent  are  passed  in  the  same  plight  and  condition  as  he 
possessed  them ;  because  it  is  the  law  that  casts  it  on  the  assignee. 
But  there  is  a  wide  difference  between  an  actual  assignment  by 
contract,  for  a  valuable  consideration,  and  one  by  mere  operation 
of  law,  as  was  stated  by  Lord  Thurlow,  in  Worrall  v.  Marlow,  in  a 

*4891  note  ky  ^r>  ^ox  to  ^osviN  v-  Brander,  1  P.  Wms.  *459. 
'  Here  the  contract  is  a  conveyance  to  creditors,  for  a  valuable 
consideration,  viz.,  their  debts. 

If  it  be  objected  that  no  money  is  actually  paid  at  the  time  by 
the  assignee,  the  answer  is,  that  it  is  no  where  laid  down,  that  the 
rule  as  to  purchasers  without  notice,  requires  that  it  should  be  paid 
at  the  time.  All  that  it  requires  is  that  the  consideration  should 
be  paid,  and  not  merely  secured  to  be  paid.  In  the  case  of  an  as- 
signment to  creditors,  the  consideration  is  actually  paid,  the  money 
advanced  or  the  goods  delivered.  An  antecedent  debt  is  a  valuable 
consideration,  within  the  doctrine  of  purchasers.  It  appears  to 
have  been  so  considered  by  the  eminent  counsel  who  argued  the 
case  of  Mackreth  v.  Symmons,  15  Ves.  331.  Sir  Samuel  Romilly 
says,  "  certainly  a  former  debt  is  sufficient  to  sustain  a  purchase, 
as  for  a  valuable  consideration."  Roberts  v.  Salisbury,  3  Gill  & 
Johns.  426,  was  a  case  of  conveyance  as  an  indemnity  for  respon- 
sibilities. 

But  the  question  is  decided  in  favor  of  the  assignees,  by  the 
highest  judicial  authority  in  this  country.  In  New  York,  it  was 
decided  by  Chancellor  Kent,  in  Dey  v.  Dunham,  2  Johns.  Ch.  R. 
182,  that  assignees  for  creditors  are  purchasers  within  the  rule  ; 
and  although  this  was  reversed  in  15  Johns.  557  ;  yet  the  reversal 
was  only  upon  another  point,  and  left  the  decision  upon  the  ques- 
tion at  bar  unimpaired.  But  there  is  still  higher  authority  for  the 
position — the  decision  of  the  Supreme  Court  of  the  United  States, 
made  after  great  deliberation  and  a  most  learned  and  able  consid- 
eration of  the  subject,  in  Bay  ley  i.  Greenleaf,  7  Wheat.  46,  in 
which  it  was  held  that  the  lien  of  a  vendor  for  purchase-money  was 
defeated  by  an  assignment  to  trustees  for  creditors.  Chief  Justice 
Marshall,  in  delivering  the  opinion  of  the  court,  reviews  the  Eng- 
lish authorities,  and  places  the  decision  on  the  solid  basis  of  the 
policy  of  the  United  States,  in  protecting  creditors  against  secret 
and  unrecorded  trusts.  This  case  has  been  adopted  and  carried  out 
by  the  Supreme  Court  of  Tennessee  in  Gunn  v.  Chester,  5  Yerger 
205 ;  where  the  vendor's  lien  was  held  not  good  against  creditors 
of  the  vendee,  for  whose  benefit  the  land  was  mortgaged.  And 
Chancellor  Kent,  in  the  last  edition  of  his  Commentaries,  vol.  4, 
p.  153,  refers  to  the  decision  in  Bayley  v.  Greenleaf,  as  made  "  after 
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a  full  examination  of  the  question,  and  upon  grounds  that  will  pro- 
bably command  general  assent." 

Certainly  the  policy  of  protecting  creditors  is  quite  as  strong  in 
Pennsylvania  as  in  any  other  state.  The  case  of  Friedley  v.  Ham- 
ilton, 17  S.  &  R.  70,  affords  a  strong  illustration  of  this.  An 
absolute  deed  and  defeasance  made  at  the  same  time  were  held  to 
constitute  a  mortgage ;  and  the  defeasance  not  being  recorded,  it 
was  considered  as  an  unrecorded  mortgage  and  postponed  to  a  judg- 
ment creditor  of  subsequent  date  notwithstanding  the  absolute  deed 
had  been  duly  recorded. 

It  is  true  that  it  has  been  held  that  a  judgment- creditor  is  not 
a  *purchaser  within  the  recording  Act  of  1775.  But  r^^qo 
this,  to  adopt  the  language  of  the  present  chief  justice,  *- 
in  the  case  just  referred  to,  is,  "  because  he  cannot  be  prejudiced 
by  ignorance  of  an  absolute  conveyance,  which  leaves  nothing  in 
the  debtor  to  answer  his  demand,  and  it  is  therefore,  not  neces- 
sary to  his  protection  that  he  should  have  notice  of  it."  This 
reason  does  not,  however,  exist,  in  the  instance  of  a  mere  lien 
which  only  binds  the  debtor's  interest,  and  leaves  it  subject  to  the 
claim  of  other  creditors.  The  recording  act  of  1715,  strongly 
shows  the  protective  policy  of  our  state,  in  favor  of  creditors ;  and 
the  cases  of  Kauffelt  v.  Bower,  7  S.  &  R.  64 ;  Semple  v.  Burd,  7 
Id.  286;  and  the  late  case  of  Megargel  v.  Saul,  (ante,  p.  19); 
may  also  be  referred  to,  to  show  the  policy  in  Pennsylvania,  to  be 
the  same  as  that  on  which  Bayley  v.  Greenleaf,  is  founded.  In 
tne  first  of  these  cases,  a  vendor  who  had  made  an  absolute  con- 
veyance with  a  receipt  for  the  purchase-money,  was  held  to  have 
no  lien  against  judgment-creditors  of  the  vendee,  even  with  notice, 
unless  the  claim  was  evidenced  by  a  mortgage  or  other  writing  on 
record.  In  the  second,  a  mortgage  not  duly  recorded  was  held  not 
a  lien  against  a  subsequent  judgment-creditor.  In  the  present 
case,  the  creditors  derive  their  title  through  a  recorded  conveyance; 
the  material  men  derive  theirs  under  a  secret  and  unrecorded 
instrument:  the  creditors  have  the  vantage  ground  of  the  legal 
estate :  the  court  will  not  take  away  the  shield  with  which  the  law 
has  covered  them. 

But  is  the  equity  of  the  material  men  in  the  present  case, 
equal  to  that  of  the  general  creditors?  We  think  not:  because 
by  their  deliberate  act,  they  held  out  the  Krumbhaars  to  the 
world  as  the  absolute  and  unqualified  owners  of  this  property, 
free  from  the  lien  of  their  claims.  They  gave  them  a  false  credit ; 
and  their  conscience  is  affected  by  their  act.  They  were  bound 
to  have  disclosed  on  the  record  their  incumbrance,  and  their  not 
doing  so  was  such  crassa  negligentia,  as  amounts  to  constructive 
fraud,  and  ought  to  postpone  them  to  the  general  creditors.  The 
effect  of  this  secret  agreement  was  to  give  the  Krumbhaars  credit 
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to  the  nnincumbered  value  of  this  property,  and  to  induce  their 
creditors  to  trust  them  on  the  faith  of  it.  It  was  not  an 
unadvised  agreement  on  the  part  of  the  lien  creditors.  Twelves 
being  insolvent,  they  were  compelled  to  sue  out  their  liens.  To 
avoid  this,  they  took  the  personal  responsibility  of  the  Krumb- 
haars,  at  that  time  in  apparently  flourishing  circumstances,  and 
are,  therefore,  not  entitled  to  any  peculiar  favor. 

The  security  of  titles  requires,  that  these  secret  and  under- 
hand agreements,  should  be  stifled  with  inexorable  rigor.  The 
decision  in  The  Corporation  v.  Wallace,  3  Rawle  109,  has  pro- 
duced certainty.  The  community  understand  that  a  sheriff's 
sale  discharges  the  land  from  all  liens,  except  that  of  the  first 
mortgage.  No  private  agreement  should  be  permitted  to  counter- 
*.icm  va^  ^"8  stern  ru'e  °f  law-  And  *indeed,  this  court  in 
J  Shultz  v.  Diehl,  2  P.  &  W.  273,  seemed  to  have  declared 
for  the  future,  that  the  legal  effect  of  a  sheriff's  sale  should  not  be 
altered  by  any  agreement  of  the  parties  which  was  not  a  part  of 
the  record  of  the  sale. 

Mr.  Price  for  the  defendants  in  error. 

1.  As  between  the  original  parties,  the  lien  continued.      Modus 
et  conventio  vincunt  legem.     2  Co.  73.     A  sheriff's  sale  may  be 
clear   or  subject  to  liens,  as  agreed  by  the  parties  in  interest! 
Muse  v.   Letterman,   13  S.   &  R.   167,  170,  171;    Stackpole  v. 
Glassford,  1C  Id.  163.     The  case  in  2d  Rawle  166,  only  decides 
that  loose  talk  shall  not  make  the  sale  subject  to  a  mortgage.     It 
would  be  a  fraud  on  the   creditors  if    the   Messrs.    Krumbhaar 
could  clear  the  property  of  the  liens,  contrary  to  their  agreement ; 
and  to  avoid  such  a  consequence,  this  court  have  imposed  the  lien 
or  a  trust  on  the  purchaser.     Gilbert  ».  Hoffman,  2  Watts  66 ; 
Brown   v.  Dysinger,   1   Rawle  408,  413,  414 ;   Kisler  v.  Kisler, 
2  Watts  325;  8  S.  &  R.  492;  2  Id.  461. 

2.  The  assignees  are  in  no  better  condition  than  the  assignors. 
They  pay  no  purchase-money  on  the  transfer,  and  take  what  the 
debtor  had.  as  he  held  it,  subject  to  all  assets  and  contervailing 
equities.     The  doctrine  in  England  in  bankruptcy  cases,  is  un- 
questionable and  not  denied.       2  Sugd.  on  Vendors  81;  12  Ves. 
Jun.  349 ;  Mitford  v.  Mitford,  9  Ves.  Jun.  99 ;  2  Ves.  &  Beam. 
309 ;    Powell  on  Mortgages    542 ;  Taylor  v.  Wheeler,  2  Vernon 
564 ;    Finch  v.  Winchelsea,  1  P.  Wms.  280 ;    Cowp.  565 ;   Doug. 
636.     The  American  cases,  with  a  single  exception,  accord  with 
the  English  decisions,  and  establish  the  principle,  that  it  is  only 
the  purchaser  who  has  paid  a  valuable  consideration  on   the  trans- 
fer, without   notice,  in  the  ordinary  course  of  business,  that  is 
protected,  and  put  in  any  better  situation  than  the  assignor.     1 
Dallas  430;  4  Binn.  368;   3  Rawle  99,  203;  4  Id.  345,  354; 
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Wolf  v.  Eichelberger,  2  P.  &  W.  346 ;  1  Whart.  433 ;  10  Johns. 
Rep.  540;  13  Wendell  570;  16  Id.  573;  15  Mass.  126. 
It  would  be  plainly  unjust  that  the  Krumbhaars  should  pay  their 
general  creditors,  who  did  not  trust  specifically  to  this  property  for 
payment,  at  the  expense  of  those  who  did  so  trust  to  it,  and  whose 
claims  constituted'  the  price  or  purchase-money  that  was  to  be  paid 
for  it,  without  a  forfeiture  of  those  claims  by  laches. 

3.  The  assignees  also  had  notice  by  the  assignment  of  these 
liens.  Lodge  v.  Simonton,  2  P.  &  W.  449 ;  Petrie  v.  Clark,  11  8. 
&  R.  377 ;  McCarty  v.  Springer,  3  P.  &  W.  157 ;  Coddington  v. 
Bay,  20  Johns.  Rep.  637;  Bay  v.  Coddington,  5  Johns.  Ch. 
Rep.  58. 

Mr.  Randall,  for  the  plaintiff,  in  conclusion,  enforced  the  argu- 
ments of  Mr.   Price,  his  colleague,  and   cited  additional  authori- 
ties, *viz.  :  De  la  Chaumette  v.   The  Bank  of  England,   r+joo 
9  Barn.  &  Cress.  208 ;  s.  c.  17  E.  C.  L.  R.  356 ;  Mackin-   L  * 
ley  v.  McGregor,  ante,  p.  369. 

Mr.  Ingraham,  in  reply. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — Were  it  not  for  the  agreement  to  the  contrary, 
the  plaintiff's  lien  would  certainly  have  been  discharged  by  the 
sheriff's  sale.  The  Messieurs  Krumbhaar,  however,  had  power  to 
sell,  subject  to  it ;  and  they  actually  sold  in  performance  of  an 
agreement  to  buy  the  property  themselves,  or  bid  it  to  a  price 
that  would  insure  satisfaction  of  this  and  another  incumbrance 
from  the  proceeds,  with  a  proviso  that  they  should  continue  to 
bind  till  they  were  paid.  They  bought  it  in ;  and  by  force  cf 
the  agreement,  the  lien  was  an  incumbrance  on  it  while  it  remained 
in  their  hands.1  They  have  made  a  general  assignment  with  the 
usual  preferences  ;  and  the  single  question  is,  whether  the  assign- 
ees in  trust  for  the  creditors,  hold  discharged  of  the  lien,  as  pur- 
chasers without  notice,  and  for  valuable  consideration.  It  is  not 
doubted,  that  they  are  invested  with  the  title,  and  that  the  lien, 
apparently  discharged  by  the  sale,  and  deriving  its  actual  force 
from  a  private  agreement,  was  essentially  a  secret  one  ;  but  it  is 
contended,  that  the  assignment  gave  notice  of  it,  or  disclosed  what 
would,  by  inquiry,  have  led  to  it.  It  indeed  contains  a  provision 
for  mechanics'  liens  by  name  ;  but  such  provision  by  the  owner 
of  a  title,  acquired  through  a  judicial  sale,  points  rather  to  per- 

1  See  8  Watts  50;  3  W.  &  S.  260  ;  6  Id.  284  ;  9  Id.  104 ;  5  Barr  244 ;  8 
Id.  297  ;  2  Harris  13;  10  Id.  317  ;  11  Casey  182;  4  Wright  176  ;  6  P.  F, 
Smith  52;  ||Ashmead  r.  McCarthur,  17  Smith  326.11 
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sonal  than  to  real  security,  apd  intimates  not  the  conditions  on  which 
it  was  given.  The  object  being  avowedly  to  procure  a  title,  pur- 
suant to  a  previous  purchase,  may  have  induced  the  vendee  to 
assume  the  liens  as  personal  liabilities,  in  consideration  that  the 
creditors  would  not  interfere  with  the  sale;  and  this  shows,  that  to 
provide  for  them  as  personal  charges,  even  by  the  name  of  liens, 
is  not  necessarily  or  naturally  inconsistent  with  a  previous  extinc- 
tion of  them  as  such.  The  vendee's  responsibility  might  well  be 
supposed  to  have  been  accepted  as  a  substitute  for  them  ;  and 
whatever  is  sufficient  to  direct  an  inquiry,  must  point  distinctly  to 
the  object  of  it.  It  seems,  therefore,  that  there  is  not  enough  in 
the  case  to  affect  the  creditors  with  actual  or  constructive  notice ; 
but  are  they  the  purchasers  for  valuable  consideration  ? 

It  is  conceded,  that  they  have  not  released ;  and  that  the  inter- 
ests of  the  parties  remain  as  they  were  at  the  date  of  the  assign- 
ment. The  assignees,  being  instruments  selected  by  the  debtor, 
and  having  no  beneficial  interest  as  such,  stand  in  no  personal  or 
distinctive  equity ;  for  though  a  pecuniary  consideration  is  always 
inserted  in  the  deed,  where  they  are  not  creditors  .(the  necessity  of 
which  to  protect  the  transaction  from  the  statutes  of  Elizabeth),  is 
*4Q31  snown  m  *Roberts  on  Fraudulent  Conveyances  429,  and 
'  recognised  in  Henry  v.  Miller,  3  P.  &  W.  381,  it  is  merely 
nominal,  and  not  that  substantial  sort  of  equivalent  which  gives  a 
claim  to  something  in  return.  Then  equity,  if  any,  must  be  the 
equity  of  the  creditors  represented  by  them  ;  and  what  substantive 
or  formal  advantage  have  these  surrendered  in  compensation  of  the 
benefits  expected  from  the  assignment  ?  None  are  pretended. 
Neither  are  they  placed  in  the  category  of  purchasers  by  their 
character  or  position.  That  they  are  not  protected  as  such  by  the 
recording  acts,  was  declared  in  Heister  v.  Fortner,  2  Binn.  40  ; 
and  though  it  was  said  in  Petrie  v.  Clark,  11  S.  &  R.  377,  that 
the  extinguishment  of  a  debt  is  a  valuable  consideration  for  a  thing 
taken  in  satisfaction  of  it,  the  acceptance  of  it  as  a  security  with- 
out a  stipulation  for  forbearance,  was  held  to  be  otherwise.  So 
also  in  Ramsay's  Appeal,  2  Watts  232,  creditors  were  held  to  stand 
exactly  in  the  equity  of  their  debtor.  I  know  of  no  case  in  which 
the  abstract  existence  of  debts  was  held  to  be  a  valuable  considera- 
tion for  a  transfer  of  property  to  trustees  for  distributive  payment, 
except  Bayley  v.  Greenleaf,  to  be  presently  noticed.  In  Lord 
Paget's  Case,  1  Leon.  194,  it  was  held,  that  the  mere  destination 
of  property  to  payment  of  the  grantor's  debts,  by  a  general 
assignment  to  a  stranger,  is  not  a  consideration  even  to  raise  a  use 
on  a  covenant  to  stand  seised,  and  consequently,  not  to  pass  even 
the  legal  title ;  and  there  is  therefore  nothing  to  sustain  it,  under 
the  statutes  of  Elizabeth,  against  a  creditor  or  a  purchaser,  though 
it  is  good  against  an  heir.  Leech  v.  Leech,  Ch.  Ca.  249.  But 
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where  the  creditors  are  party  to  the  deed,  there  is  a  clear  valuable 
consideration  in  the  forbearance  of  suit  and  mutual  accommoda- 
tion expressed  by  the  terms,  or  implied  by  the  nature  of  the  trans- 
action. Roberts  on  Fraud.  Con.  431.  In  the  case  before  us, 
the  creditors,  not  having  become  parties  to  the  transaction,  by 
performance  of  the  condition,  which  alone  could  make  them  so, 
were  bound  in  the  meantime  to  no  forbearance  or  accommodation 
whatever.  In  Bayley  v.  Greenleaf,  however,  an  equitable  lien  of 
admitted  obligation  betwixt  the  vendor  and  vendee,  was  not 
enforced  against  assignees  in  trust  for  the  vendee's  creditors.  In 
Pennsylvania,  such  a  lien  is  rejected  altogether ;  but  admitting 
the  general  existence  of  it,  in  that  case  the  question  was,  whether 
the  creditors  were  exempt  from  it  as  purchasers.  For  aught  that 
appears,  they  had  relinquished  nothing  in  compensation  of  the 
benefits  of  the  trust ;  nor  had  they  elected  to  look  to  it  for  satis- 
faction ;  and  though  the  assignment  could  not  prejudice  them,  it 
was  held  to  divest  the  vendor's  lien  for  purchase-money.  The 
reasoning  of  the  Chief  Justice,  in  delivering  the  opinion  of  the 
court,  is  unsatisfactory  on  principle  and  authority.  Analogous  de- 
cisions on  assignments  in  bankruptcy  and  statutory  insolvency  were 
admitted  to  be  adverse  to  his  conclusion ;  yet  though  no  essential 
difference  betwixt  one  of  these  and  an  assignment  by  act  *of  r*4Q4. 
the  party  was  pointed  out,  a  distinction  was  taken  on  the  '- 
ground  that,  by  the  latter,  creditors  are  purchasers  for  a  specific 
consideration.  What  advantage  or  thing  they  are  supposed  to  part 
with  in  the  one  case,  in  order  to  make  them  so,  which  they  do  not 
part  with  in  the  other,  was  not  attempted  to  be  shown.  The  truth 
is,  they  part  with  nothing.  Before  satisfaction  or  release,  the  re- 
clamation of  a  preferred  creditor  is  unimpaired ;  and  the  exertion 
of  the  debtor's  power  to  provide  for  him  is  consequently  gratuitous. 
The  intended  preference  is  a  gift  of  his  dominion,  which  enables 
him  to  pay  in  the  order  tha*t  pleases  him ;  and  the  thing  destined 
to  payment,  whilst  unappropriated,  continues  in  the  hands  of  his 
agents,  subject  to  the  equities  which  adhered  to  it  in  his  own.  The 
appointment  of  a  trustee  is  in  fact  no  more  than  a  substitution  of 
the  hand  to  pay.  Preferred  creditors  are  not  more  meritorious 
than  the  creditors  of  an  intestate,  who  stand  in  his  place;  the  dif- 
ference in  other  respects  being  that  the  trustees  succeed  to  the  title 
by  act  of  the  party,  and  the  administrators  succeed  to  it  by  act  of 
the  law ;  but,  in  either  case,  without  a  beneficial  act  done  or  preju- 
dice suffered.  When  a  trust  is  executed,  however,  the  money  can- 
not be  followed ;  but,  as  was  intimated  in  Heister  v.  Fortner,  the 
creditors  must  cease  to  be  so  Defore  they  can  be  purchasers.  Here 
the  trust  remains  unexecuted ;  and  as  the  creditors  will  not  be  put 
in  more  unfavorable  circumstances  by  the  enforcement  of  the  lien 
than  if  the  assignment  had  not  been  made,  nothing  has  moved  from 
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them  that  can  prejudice  them  or  benefit  the  debtor;  and  they  are 
consequently  not  purchasers  of  its  benefits. 

Judgment  affirmed. 

Cited  by  Counsel,  4  Whart.  502;  5  Id.  183 ;  8  Watts  49  ;  2  Barr  371-3 
Id.  76,  138  ;  4  Id.  437  ;  5  Id.  78  ;  10  Harris  316 ;  11  Id.  227 ;  8  Casey  475  ; 
6  Wright  393 ;  9  Id.  156  ;  14  Id.  79 ;  4  P.  F.  Smith  201 ;  8  Id.  79  ;  10  Id. 
207,  306:  ||12  Id.  237;  17  Id.  329;  22  Id.  460;  27  Id.  381  ;  3  Norris  164; 
s.  c.  5  W.  N.  C.  29 ;  13  Norris  459 ;  s.  c.  9  W.  N.  C.  162  :  1  W.  N.  C.  45.11 

Cited  by  the  Court  below,  6  W.  &  S.  282 ;  5  Barr  158. 

Cited  by  the  Court,  5  Whart.  205 ;  3  W.  &  S.  256  ;  6  Id.  331  ;  1  Barr  104 ; 
5  Id.  107,  138;  9  Id.  60;  1  Harris  245;  2  Casey  111  ;  8  Id.  129;  1  P.  F. 
Smith  211;  ||  as  to  such  assignees  and  creditors  not  being  purchasers  for 
value:  Spackman  v.  Ott,  15  Smith  135;  23  Id.  162;  Wright  v.  Wigton, 
3  Norris  166  ;  s.  c.  5  W.  N.  C.  30 ;  Marks's  Appeal,  4  Norris  233  ;  s.  c.  4  W. 
N.  C.  449;  (by  auditor)  Morris's  Appeal,  7  Norris  379;  (by  Court  below) 
Early's  Appeal,  8  Norris  417;  7  W.  N.  C.  187  ;  Detwiler's  Appeal,  15  Norris 
325 ;  10  W.  N.  C.  247.  But  such  assignee  can  protect  his  cestui  que  trusts 
rights  against  one  claiming  by  title  subsequent  to  the  assignment,  Marks's 
Appeal,  supra.\\ 

Followed,  7  W.  &  S.  374. 
See  also,  2  Grant  218. 
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Where  an  account  settled  by  assignees  under  a  voluntary  assignment  for 
the  benefit  of  creditors,  was  referred  to  auditors,  who  reported  that  they  had 
adjusted  the  account,  and  that  there  was  a  balance  of  a  certain  sum  in  the 
hands  of  the  assignee,  it  was  held,  that  the  court  might,  on  the  application 
of  one  creditor  refer  to  the  auditors  to  report,  upon  a  distribution  of  the  fund 
and  that  they  were  bound,  on  the  application  of  the  assignee,  to  grant  an 
issue  to  try  the  validity  of  the  petitioning  creditor's  debt.1 

THIS  was  an  appeal  from  a  decree  of  the  Court  of  Common 
Pleas  for  the  City  and  County  of  Philadelphia,  in  the  matter  of  the 
settlement  of  the  accounts  of  John  Flanagan,  assignee  of  Jacob 
Snyder  and  Charles  W.  Roberts. 

It  appeared  from  the  record  of  the  court  below  that  on  the  12th 
of  May  1835,  the  inventory  and  appraisement  were  filed  and  bond 
given.  On  the  llth  of  May  1836,  the  accounts  of  the  assignee 
were  filed.  On  the  25th  of  June  1836,  auditors  were  appointed  to 
settle  and  adjust  their  accounts.  The  report  of  the  auditors,  which 
was  made  on  the  28th  of  September  1836,  stated  that  they  had 
settled  the  accounts,  and  found  a  balance  in  the  hands  of  the  as- 
signee of  $6632.87,  independently  of  an  unexplained  balance  of  the 

U  l  See  Frank's  Appeal,  9  Smith  190  ;  Baker's  Appeal,  Id.  313. 
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inventory.  On  the  7th  of  November  1836,  the  petition  of  Thomas 
W.  Eayre  was  presented,  setting  forth  that  he  was  a  creditor  of 
Snyder  and  Roberts,  and  praying  that  the  auditors  be  directed  to 
report  a  distributive  account  of  the  moneys  in  the  hands  of  the  as- 
signees. The  court  made  an  order  accordingly;  and  on  the  25th 
of  March  1837,  the  report  of  the  auditors  on  the  distribution  was 
filed,  of  which  the  material  parts  are  as  follows : 

"  The  assignment  of  Snyder  and  Roberts,  of  which  a  copy  was 
submitted  to  the  auditors,  bears  date  the  first  day  of  April  A.  D. 
1835.  By  its  provisions  the  creditors  of  the  firm  are  divided  into 
three  classes,  according  to  the  order  of  preference  of  payment. 
Those  of  the  first  class  are  specified  by  name  and  amount,  and  are 
to  be  paid  unconditionally ;  those  of  the  second  class  are  also 
*specified  in  like  manner,  with  the  addition  of  creditors  T-^AQR 
under  fifty  dollars.  They  are  not  to  be  paid  unless  re-  '- 
leased  "  before  12  o'clock  M.  of  the  first  day  of  May  "  A.  D.  1835. 
The  third  class  comprehends  all  the  remaining  creditors  who  shall 
have  executed  the  release  within  the  specified  time. 

The  creditors  of  the  first  class  were  duly  satisfied,  and  settlements 
made  by  the  assignee,  with  all  the  creditors  of  the  second  and  third 
classes,  who  had  executed  the  release,  except  Thomas  W.  Eayre,  a 
releasing  creditor  of  the  third  class.  These  several  payments  appear 
in  the  accounts  of  the  assignee,  annexed  to  the  former  report  of  the 
auditors,  to  which  reference  is  craved. 

The  claim  of  Mr.  Eayre  was,  in  part,  disputed  by  the  assignee ; 
and  determination  of  the  amount  to  which  he  was  fully  entitled,  was 
the  only  matter  to  be  settled  by  the  auditors. 

Thomas  W.  Eayre  and  Charles  W.  Roberts  were  co-partners  in 
trade,  under  the  firm  of  Eayre  &  Roberts.  The  partnership  was 
dissolved  in  December  1833.  Mr.  Eayre  retired  from  the  concern. 
Mr.  Roberts  formed  a  new  partnership  with  Dr.  Jacob  Snyder,  and 
the  new  firm  purchased  the  stock  of  Eayre  &  Roberts,  at  the  ap- 
praised valuation  of  $10,221.44.  The  affairs  of  the  old  partner- 
ship were  to  be  wholly  settled  by  Mr.  Eayre,  who  had  furnished  all 
the  capital.  As  a  matter  of  convenience,  both  to  the  new  firm,  by 
retaining  the  custom  of  Eayre  &  Roberts,  and  to  the  customers 
themselves,  the  books  of  the  old  partnership  were  left  at  the  store, 
and  moneys  were  received  and  payments  made,  from  time  to  time, 
by  C.  W.  Roberts,  with  the  consent  of  Mr.  Eayre. 

On  the  5th  of  June  1834,  a  settlement  was  made  between  Mr. 
Eayre  and  Mr.  Roberts,  of  the  affairs  of  Eayre  and  Roberts,  trans- 
acted by  the  latter.  By  a  receipt  of  that  date,  Roberts  acknowl- 
edges the  "repayment,"  by  T.  W.  Eayre,  of  the  money  paid  by  the 
former  "in  May  last,"  which  money  was  paid  on  account  of  the 
old  firm,  and  also  of  $31.42  "borrowed  of  Snyder  and  Roberts,  at 
various  times  to  this  date."  Roberts  had  paid  about  $800,  either 
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to  Eayre  or  on  account  of  the  old  firm,  and  had  received  §694  of 
debts  due  the  firm,  and  $100  from  Eayre  himself. 

Between  this  settlement,  and  the  20th  of  January  1835,  C.  W. 
Roberts  received  on  account  of  Eayre  and  Roberts,  the  sum  of 
$1353.37,  and  the  new  firm  received  $19  on  the  same  account,  in 
all  $1353.37. 

Payments  were  made,  during  the  same  time,  for  Eayre  and 
Roberts  to  the  amount  of  $1353.54,  besides  the  sums  hereafter 
noted  as  admitted  by  T.  W.  Eayre. 

Large  payments  had  also  been  made  by  Snyder  and  Roberts  to 
Mr.  Eayre  on  account  of  the  stock  of  the  old  firm,  in  addition  to 
which  credit  is  claimed  for  the  $1353.54.  It  is  alleged  that  this 
sum  was  paid  by  the  firm  of  Snyder  and  Roberts,  out  of  their  own 
private  funds,  for  Eayre  and  Roberts.  Mr.  Eayre  alleges  that  the 
*497T  *Paymen^8  were  made  by  C.  W.  Roberts  alone,  out  of  the 
-*  moneys  collected  by  him.  These  funds  are  claimed  by  Mr. 
Roberts  on  account  of  his  share  of  the  estimated  profits  of  the  old 
firm. 

The  appropriation  of  the  payments  formed  the  great  question 
submitted  to  the  auditors;  and  the  matter  has  been  thoroughly  and 
carefully  investigated  by  them.  Numerous  witnesses  were  ex- 
amined, among  the  rest  Mr.  Roberts,  provisionally ;  the  releases 
necessary  to  perfect  his  competency  having  been  obtained  or  pro- 
mised if  required.  The  books  of  the  two  firms  were  also  produced 
and  examined.  In  the  opinion  of  the  auditors,  credit  should  not 
be  allowed  to  Snyder  and  Roberts  for  the  sum  in  dispnte :  their 
reasons  are  as  follows : 

1st.  The  payments  were  made  without  the  consent  of  T.  W. 
Eayre,  and  the  right  to  make  them  disputed  by  him  as  soon  as  he 
became  aware  of  the  claim  set  up  by  Snyder  and  Roberts.  It  is 
believed  to  be  a  well-settled  principle,  that  no  one  can  make  him- 
self the  creditor  of  another  by  paying  his  debts  without  his  know- 
ledge, authority  or  approbation :  1  Livermore  on  Agency  52 :  8 
T.  R.  310;  Ib.  610-13;  5  Burr.  2727.  Snyder  and  Roberts 
might  have  purchased  the  debts  of  Eayre  and  Roberts,  and  thus 
have  obtained  a  set-off,  but  no  such  purchase  was  alleged. 

2d.  Notes  to  a  considerable  amount,  belonging  to  Eayre  and 
Roberts,  and  forming  part  of  the  collection  in  controversy,  were 
collected  through  the  medium  of  the  bank  account  of  Snyder  and 
Roberts,  and  passed  to  their  credit  by  the  bank.  Supposing  the 
payments  to  have  been  made  by  them,  they  were  partially  in  funda 
from  the  resources  of  Eayre  and  Roberts. 

But  it  is  by  no  means  clear  that  credit  was  claimed  by  Snyder 
and  Roberts  for  these  payments,  at  the  time  they  were  made,  be 
cause — 

3d.  They  are  not  charged  to  Eayre  and  Roberts  on  the  ledger, 
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but  simply  on  the  cash  book  of  the  new  firm,  and  even  there  not  at 
times  when  the  payments  were  made;  but  with  a  single  subsequent 
exception,  they  are  all  charged  in  a  mass  on  the  24th  of  December 
1834.  Now,  the  cash  accounts  had  been  continually  balanced  in 
the  usual  manner,  during  the  actual  times  of  the  payments,  and 
these  balances  must  constantly  have  been  erroneous,  and  have  re 
presented  a  larger  balance  in  hand  than  actually  existed,  if  the 
payments  in  question  were  made  from  the  funds  of  the  new  firm. 
The  cash  account,  however,  appears  to  have  been  so  irregularly 
kept  as  to  be  of  no  weight  whatever. 

4th.  The  receipts  taken  for  the  payments  do  not  run  in  the  names 
of  Snyder  and  Roberts,  but  the  name  of  C.  W.  Roberts  alone ; 
sometimes  "as  one  of  the  administrators  of  John  Roberts,"  to 
whose  estate  Eayre  and  Roberts  had  administered.  It  must  be 
observed,  however,  that  the  receipt  for  the  payment  of  a  note  of 
Eayre  and  Roberts  in  favor  of  N.  Lennig,  for  $500,  which  has 
been  admitted  *to  be  a  correct  set-off  by  Eayre,  runs  in  the  r^jno 
same  form.  The  admission,  however,  seems  to  have  been  ' 
made  by  Eayre  as  a  sort  of  compromise  at  a  time  when  an  amicable 
settlement  was  attempted  to  be  made  between  him  and  the  assignee. 

Other  reasons  might  be  adduced  in  support  of  the  decision  of 
the  auditors  ;  the  question  of  the  right  of  one  partner  to  bind 
another,  after  dissolution,  having  been  fully  discussed  ;  but  it  is 
believed  that  those  already  specified  are  sufficient.  As  to  the  claim 
made  by  Mr.  Roberts  to  hold  the  collections  as  his  share  of  the 
profits  of  Eayre  and  Roberts,  it  was  not  proved  that  any  profit  was 
made.  No  regular  settlement  of  the  partnership  affairs  has  ever 
been  made,  and  there  still  are  large  outstanding  debts  due  by  the 
firm. 

The  sum  due  to  T.  W.  Eayre  from  the  funds  assigned  may  be 
stated  as  follows : 

Snyder  and  Roberts,  Drs. 

To  amount  of  appraisement  of  stock,  taken  by  Snyder  and  Rob- 
erts at  the  valuation,  payable  to  T.  W.  Eayre  by  the  terms  of  the 

dissolution  of  Eayre  and  Roberts,  $10,221.44 

Cr.  by  cash  paid  on  account,  $3000.00 

By  ditto,  ditto,  500.00 

By  payment  of  N.  Lennig's  note,  500.00 
By   amount  of  stock  sold  while  making 

appraisement,  250.00 

By  account  against  T.  W.  Eayre,  214.48 

By  do.  against  Eayre  and  Stretch,  22.30 
By  order  of  M.  Fithian  on  Eayre  and 

Roberts,  10.54— 4497.S2 


$5724.12 
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The  question  of  interest  involved  peculiar  difficulties,  and  the 
claim  to  it  was  not  pressed  by  Mr.  Eayre  to  avoid  them.  The 
auditors  have  reported  conformably 

The  balance  in  the  hands  of  the  assignee,  stated  in  the  former 
report  of  the  auditors,  was  $6632.87 

Deduct  advertisement,  $3.00 

Auditor's  fees,  100.00 103.00 


Remaining  for  distribution,  $6529.87 


Distribution. 

To  Thomas  W.  Eayre,  as  stated 

above  $5724.12 

To  the  assignee  to  be  distributed 

according  to  the  provisions  of 

a  second  assignment  made  by 

Snyder  and  Roberts,  805.75 $6529.87 

*^°  ^'s  8um  °^  $805.75  must  be  added  the  collections 
made  of  funds  included  in  the  inventory  and  appraisement 
of  the  assigned  estate  of  Snyder  and  Roberts,  not  included  in  the 
accounts  formerly  audited.  The  difference  between  the  inventory 
and  the  account,  by  the  former  report,  appears  to  have  been 
$6750.24.  So  much  of  this  as  may  be  collected  must  form  the 
subject  of  the  account  under  the  second  assignment." 

Exceptions  were  filed  to  this  report,  which,  however,  were 
overruled,  and  the  report  confirmed  on  the  12th  of  September 
1837. 

An  appeal  was  then  taken  to  this  court  and  the  following  spe- 
cifications filed. 

1.  The  court  below  erred  in  re-committing  the  former  confirmed 
report  of  the  auditors,  merely  for  the  purpose  of  making  distri- 
bution. 

2d.  The  said  auditors  were  incompetent  to  make  distribution 
therein. 

1st.  Because  no  such  power  is  recognised  by  law. 
1st.  If  it  exists  in  cases  of  assignees'  accounts  it  can  be  exer- 
cised only  in  cases  of  a  deficiency  of  assets,  and  where  sev- 
eral claim  the  fund  under  the  assignment ;  and  not  where, 
as  in  this  case,  there  is  but  a  single  creditor,  and  his  claim  a 
disputed  one,  and  the  assets  are  more  than  sufficient  to  pay  it 
in  full. 

3d.  Because  the  question  entertained  by  the  auditors  was  one  of 
mere  fact,   and  proper  for  a  jury — nevertheless,  the  court 
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rejected  the  appellant's  application  for  an  issue  before  the  auditors 
proceeded  to  act,  and  afterwards. 

3d.  The  report  of  the  said  auditors  furnishes  but  a  portion  of  the 
evidence  ;  and  that  portion  is  insufficient  to  inform  the  conscience 
of  the  court  as  to  the  justice  or  propriety  of  the  decree  of  distri- 
bution. 

4th.  The  said  report  is  vague,  uncertain  and  wholly  inadequate 
to  sustain  a  decree  of  the  court  thereon. 

5th.  The  auditors  erred  in  allowing  Thomas  W.  Eayre  the 
whole  amount  of  his  claim,  in  opposition  to  the  evidence,  which 
showed  that  he  had  been  paid  by  Snyder  and  Roberts,  all  beyond 
the  sum  of  $4509.76. 

6th.  The  auditors  erred  in  all  their  legal  propositions. 

7th.  The  general  errors. 

Mr.  Haly,  for  the  appellant. — *The  assignee  applied  to  I-*CAA 
the  court  below  for  an  issue  to  try  the  fact  of  the  appellee  ^ 
being  a  creditor ;  but  the  court  refused  it.  It  was  said,  that  the 
court  had  no  power  to  direct  an  issue  where  there  was  only  one 
applicant;  but  this  was  a  mistake.  The  Act  of  1836  gives  the 
same  power  to  the  Common  Pleas  that  the  Act  of  1832  gave  to 
the  Orphans'  Court ;  and  there  it  is  general.  The  court  had  no 
power  to  refer  to  auditors  in  such  a  case.  It  is  true,  that  in  Gray 
v.  Bell,  4  Watts  410,  it  is  said  that  an  action  will  not  lie  against 
assignees,  till  there  has  been  a  decree  of  the  court ;  yet  there  no 
account  was  settled.  There  is  no  necessity  for  auditors  where 
there  is  but  one  claimant. 

Mr.  Price,  contra,  was  stopped. 

KENNEDY,  J.,  delivered  the  opinion  of  the  court. 

We  think  there  is  nothing  in  the  exceptions  taken  to  the  decree 
of  the  court,  in  this  case,  by  the  appellant. 

It  is  alleged,  that  the  court  below  erred  in  recommitting  the 
former  confirmed  report  of  the  auditors,  merely  for  the  purpose  of 
making  distribution.  The  first  report  of  the  auditors  did  not  set 
forth  the  evidence,  or  the  facts  necessary  to  enable  the  court  to 
decree  a  distribution  or  disposition  of  the  balance  which  the  audi- 
tors found  in  the  hands  of  the  assignee;  and  hence  it  became 
requisite  that  the  court  should  be  informed,  whether  all  the  cred- 
itors, having  claims  upon  the  fund  assigned,  were  paid  or  not ;  and 
if  not,  to  ascertain  who  they  were,  that  held  such  unpaid  claims, 
and  the  amount  thereof.  Then  the  most  convenient  and  ready 
mode,  certainly,  and  perhaps  as  correct  as  any  other,  of  doing  this, 
was  to  refer  the  matter  fur  this  purpose  to  auditors,  that  they 
might  report  to  the  court  the  facts  and  the  evidence  relating 
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thereto,  in  order  that  the  court  might  distribute  the  trust  fund  still 
on  hand,  agreeably  to  the  rights  of  the  parties  interested  and  con- 
cerned therein.  And'  we  must  say,  that  we  are  unable  to  perceive 
anything  in  the  Acts  of  Assembly  on  the  subject,  which  seems  to 
prohibit  this  course. 

Again,  it  is  objected,  that  the  auditors  were  incompetent  to 
make  a  distribution.  It  is,  however,  a  misapprehension  to  suppose 
that  the  auditors  were  to  make  an  order  to  this  effect:  that  un- 
questionably belonged  to  the  court  alone :  their  authority,  in  this 
respect,  could  not  even  have  been  delegated  by  them  to  the  audi- 
tors. The  court  are  therefore  only  to  be  considered  as  having 
recommitted  the  matter  to  the  auditors,  that  they  might  report 
to  the  court  in  what  manner  and  how  the  trust  fund  had  been 
distributed  and  applied  by  the  assignee  so  far  as  he  had  done 
so ;  and  likewise  the  names  of  the  claimants,  together  with  the 
nature  and  amount  of  their  respective  claims  to  the  balance ;  and 
the  manner  also  in  which,  from  the  facts  and  evidence  to  be 
reported  by  the  auditors,  they  should  think  the  same  ought  to  be 
*tiOn  distributed.  But  still,  it  must  be  understood,  *that  this 
'  was  only  to  be  done  for  the  information  of  the  court,  so 
that  the  court  might  decree  thereon ;  and  of  course,  if  the  court 
should  approve  of  the  distribution  reported  or  proposed  by  the 
auditors,  it  was  unnecessary  for  the  court  to  do  more  than  to  con- 
firm it;  which  made  the  distribution  the  act  of  the  court -to  all 
intents  and  purposes. 

It  is  also  further  objected,  that  because  there  appeared  to  be 
but  one  person  making  a  claim  upon  the  balance  in  the  hands  of 
the  assignee,  when  the  auditors  had  the  matter  recommitted  to 
them,  with  a  view  to  a  distribution,  the  court  were  not  authorized 
to  recommit  the  case  to  the  auditors  for  such  purpose.  And  again, 
that  the  claim  of  this  person  being  contested,  a  jury  ought  to  have 
been  called  in,  as  it  was  requested  by  the  assignee,  to  have  decided 
upon  it.  Now,  although  Thomas  W.  Eayre  was  the  only  person, 
who,  by  his  petition  to  the  court,  made  a  claim  upon  the  balance, 
as  a  creditor  of  the  assignors,  yet  there  might  have  been,  for  aught 
the  court  could  well  know,  others  who  had  just  claims  thereon,  and 
in  amount,  too,  more  than  sufficient  to  absorb  the  whole  of  it ;  and 
therefore  it  could  not  be  improper  in  the  court  to  appoint  auditors 
to  meet  the  exigency  that  might  exist.  And  as  to  the  calling  in 
of  a  jury  to  decide  upon  the  merits  of  the  petitioner's  claim,  that 
was  clearly  discretionary  with  the  court.  They  were  to  judge 
whether  the  intervention  of  a  jury  was  requisite  or  not  for  such 
purpose.  It  is  also  further  objected,  that  the  auditors  did  not 
report  the  whole  of  the  evidence  ;  and  that  enough  has  not  been 
reported  to  show  that  the  distribution  is  right.  The  truth  of  the 
first  part  of  this  objection,  even  admitting  it  to  be  good,  has  not 
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been  shown :  and  as  to  the  latter  part  thereof,  it  does  not  appear 
that  injustice  has  been  done  by  the  decree  of  the  court :  on  the 
contrary,  we  think  it  is  well  sustained  in  law  by  the  evidence,  and 
sufficiently  certain  to  give  it  validity.  The  decree  of  the  court 
below  is  therefore  affirmed. 

Decree  affirmed. 

Cited  by  Counsel,  7  "W.  &  S.  30. 


* | PHILADELPHIA,  APRIL  23,  1838.]  [*502 

Jarden  against  The  Philadelphia,  Wilmington  and 
Baltimore  Railroad  Company. 

IN  EQUITY. 

By  an  Act  of  Assembly,  passed  in  1831,  a  company  was  incorporated,  for 
the  purpose  of  making  a  railroad  from  Philadelphia  to  the  line  of  the  state 
of  Delaware,  with  authority  to  locate  the  road  along  the  route  of  the  Balti- 
more post  road,  or  as  near  thereto  as  the  ground  would  admit.  The  act  also 
contained  a  provision  for  the  assessment  and  payment  of  damages  to  the 
owners  of  land  taken  for  the  purposes  of  the  road.  In  1838  an  act  was  passed 
which  provided,  "that  Prime  street,  from  Broad  street  to  Gray's  ferry  road, 
in  the  county  of  Philadelphia,  be,  and  the  same  is  hereby  laid  out  of  the 
width  and  in  the  same  direction  that  it  is  now  opened  from  Eleventh  street 
to  Broad  street;  and  it  shall  be  the  duty  of  the  commissioners  of  the  said 
county  forthwith  to  open  or  cause  to  be  opened  the  street  aforesaid ;  the 
damages  accruing  therefrom  to  be  assessed  and  paid  in  the  usual  manner, 
except  that  one-third  of  the  expenses  arising  from  the  increased  width  of  said 
Prime  street  shall  be  paid  by  "  the  above-mentioned  company ;  "  and  the 
said  company  are  hereby  authorized  to  lay  a  double  track  of  rails  in  the 
centre  of  the  said  street  immediately  after  the  passage  of  this  act,  and  in  no 
other  street  running  parallel  therewith  ;  and  the  said  company  are  hereby 
required  to  grade  the  said  Prime  street,  from  Broad  street  to  Gray's  ferry 
road  for  ordinary  travelling  and  use."  Held,  that  it  was  not  lawful  for  the 
said  company,  under  these  acts,  to  enter  upon  private  land,  for  the  purpose 
of  locating  and  laying  their  railroad,  until  Prime  street  should  first  have 
been  opened  by  the  county  commissioners ;  and  that  it  was  a  proper  case  for 
an  injunction. 

THIS  case  came  before  the  court  on  a  motion  to  dissolve  an  in- 
junction which  had  been  granted  on  the  filing  of  a  bill  by  William 
Jaiden,  against  the  Philadelphia,  Wilmington  and  Baltimore  Rail- 
road Company. 

The  bill  set  forth  "  That  Jacob  Lesher,  the  elder,  on  the  ninth 
day  of  June,  A.  D.  1835,  died,  seised  in  his  demesne  as  of  fee,  of  a 
certain  tract  or  piece  of  land  situate  in  the  township  of  Passyunk 
and  county  of  Philadelphia,  beginning  at  a  post  standing  in  a  lane 
called  Sober's  Lane,  adjoining  land  of  Israel  Pemberton,  and  runs 
thence  N.  63°  45'  W.  ninety-four  perches  to  a  post  standing  in  the 
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land  of  said  Pembertori,  and  other  land  of  John  Sober ;  thence 
S.  41°  30' W.  seventeen  perches  to  another  post  standing  in  the 
land  of  said  Sober  ;  thence  along  the  said  land  S.  62°  E.  ninety- 
three  perches  to  a  post  in  the  said  lane  ;  thence  along  the  front  of 
the  said  lane  or  road  (thrown  out  by  the  said  John  Sober,  to  be  a 
common  lane  or  road  of  thirty-five  feet  wide),  N.  42°  E.  twenty 
*50S"I  Perc^es  to  *the  place  of  beginning  ;  containing  ten  acres 
J  and  a  half;  and  on  the  death  of  the  said  Jacob  Lesher,  the 
elder,  the  said  tract  or  piece  of  land  descended  to  his  children  and 
heirs  at  law,  William  Lesher,  Samuel  Lesher,  David  Lesher,  Mar- 
garet Lesher,  George  Lesher,  John  Lesher,  Maria  Allwine,  Eliz- 
abeth Charley  and  Jacob  Lesher,  who,  being  seised  thereof  in  fee, 
by  indenture,  dated  the  31st  day  of  May,  A.  D.  1836  (recorded  in 
the  office  for  recording  deeds  in  the  city  and  county  of  Philadelphia, 
in  deed  book  S.  H.  F.  No.  2,  p.  622,  &c.),  granted  and  conveyed 
the  same  to  the  complainant,  who  hath  ever  since  been  and  now  is 
seised  in  his  demesne  as  of  fee  of  the  said  tract  or  piece  of  land. 
That  on  the  27th  day  of  February,  A.  D.  1838,  an  Act  of  Assembly 
was  passed,  entitled  "An  act  to  authorize  the  governor  to  incorporate 
a  company  to  erect  a  bridge  over  the  Conemaugh  river,  at  or  near 
Centre ville,  in  the  county  of  Indiana,  and  for  other  purposes,"  the 
fourteen  section  of  which  is  in  the  following  words,  to  wit :  "  Section 
14.  And  be  it  further  enacted  by  the  authority  aforesaid,  that 
Prime  street,  from  Broad  street  to  Gray's  ferry  road,  in  the  county 
of  Philadelphia,  be,  and  the  same  is  hereby  laid  out  of  the  width 
and  in  the  same  direction  that  it  is  now  opened  from  Eleventh  street 
to  Broad  street ;  and  it  shall  be  the  duty  of  the  commissioners  of 
the  said  county  forthwith  to  open  or  cause  to  be  opened  the  street 
aforesaid,  the  damages  accruing  therefrom  to  be  assessed  and  paid 
in  the  usual  manner,  except  that  one-third  of  the  expenses  arising 
from  the  increased  width  of  said  Prime  street  shall  be  paid  by  the 
Philadelphia,  Wilmington  and  Baltimore  Railroad  Company ;  and 
that  the  said  company  are  hereby  authorized  to  lay  a  double  track 
of  rails  on  the  centre  of  the  said  street,  immediately  after  the  pass- 
age of  this  act,  and  no  other  street  running  parallel  therewith  ;  and 
the  company  aforesaid  are  hereby  required  to  grade  the  said  Prime 
street  from  Broad  street  to  Gray's  ferry  road,  for  ordinary  travelling 
and  use."  The  bill  than  stated  that  the  tract  or  piece  of  land 
thereinbefore  described  and  belonging  to  the  complainant,  lies 
between  said  Broad  street  and  Gray's  ferry  road,  and  will  be  inter- 
sected by  said  Prime  street,  when  the  same  shall  be  opened  in  the 
manner  prescribed  by  the  Act  of  Assembly  above  recited.  But  the 
complainant  averred,  that  said  Prime  street  has  never  yet  been 
opened  at  all  westward  of  said  Broad  street,  nor  between  said 
Broad  street  and  Gray's  ferry  road  ;  and  that  no  damages  have  ever 
been  assessed  or  paid  to  the  owners  of  land,  or  any  of  them,  between 
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said  Broad  street  and  Gray's  ferry  road,  for  the  injury  which  they 
will  sustain  by  the  opening  of  the  said  Prime  street. 

The  bill  then  charged,  that  the  Philadelphia,  Wilmington  and 
Baltimore  Railroad  Company,  by  its  engineer,  officers,  agents  and 
workmen,  had  entered  upon  the  complainant's  tract  of  land,  and 
were  proceeding  to  lay  out,  grade  and  construct  a  railroad, 
through  and  across  the  same  tract  of  land,  and  were  then  actu- 
ally laying  out,  grading  and-  *  constructing  such  railroad.  r*rn,i 
All  which  proceedings  and  acts  of  the  said  company  and  *-  c 
its  engineer,  officers,  agents  and  workmen,  were  contrary  to  law, 
and  prejudicial  to  the  rights  of  the  complainant,  &c. 

The  bill  then  prayed  a  subpoena,  and  an  injunction  to  restrah. 
the  said  company,  its  officers,  engineers,  &c.,  from  entering  upon 
the  complainant's  land,  and  constructing  a  railroad  through  or 
across  the  same. 

The  affidavit  of  the  complainant,  which  was  attached  to  the 
bill,  stated  that  on  the  Friday  preceding  he  found  that  stakes 
had  been  driven  across  his  land  in  the  direction  of  Prime  street, 
and  during  his  absence.  That  the  complainant,  on  the  same 
day,  called  at  the  office  of  the  company,  and  was  informed, 
that  this  was  done  by  the  orders  of  the  company,  and  that  they 
were  going  to  lay  out  and  construct  their  railroad  across  his 
land. 

In  a  supplemental  affidavit,  which  was  filed  by  agreement,  the 
plaintiff  stated,  that  he  purchased  the  premises  in  the  year  1836, 
for  the  price  of  $18,180 :  that  he  was  a  brickmaker ;  and  his 
primary  object  in  purchasing  the  premises  was  to  rent  them  as  a 
clay  lot  for  the  purpose  of  making  bricks :  that  about  one-third 
of  the  lot  has  clay  in  it  suitable  for  making  bricks ;  that  the  line 
of  the  railroad  runs  directly  through  the  clay  part  of  the  lot — 
actually  occupies  a  great  portion  of  it,  and  cuts  him  off  from  the 
use  of  the  rest ;  so  that  it  will  be  entirely  impossible  to  use  the 
lot  as  a  brick  yard  at  all ;  and  that  the  clay  part  of  the  lot  would 
now  command  a  rent  of  $700  per  annum  for  ten  years  as  a  brick 
yard ;  but  if  the  railroad  be  run  there,  it  will  not  command 
|lOO  rent. 

The  material  parts  of  the  answer  were  as  follows : 

The  defendants  admitted  it  to  be  true,  that  "  on  the  27th  day 
of  February  1838,  an  Act  of  Assembly  was  passed  with  the  title 
and  of  the  character  set  forth  in  the  said  bill,  the  fourteenth 
section  whereof  is  in  the  words  set  forth  in  the  said  bill  of  com- 
plaint. And  the  defendants  further  say,  that  an  Act  of  Assembly 
of  the  Commonwealth  of  Pennsylvania  was  passed  on  the  second 
day  of  April,  one  thousand  eight  hundred  and  thirty-one — a  true 
copy  of  which  is  hereto  annexed ;  and  the  defendants  pray  that 
it  may  be  received  as  part  of  this  their  answer.  These  defend- 
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ants  admit,  that  the  said  Philadelphia,  Wilmington  and  Balti- 
more Railroad  Company,  by  its  engineer,  officers,  agents  and 
workmen,  are  proceeding  to  lay  out,  grade  and  construct  a  double 
track  of  rails,  on  the  centre  of  Prime  street,  from  Broad  street 
to  Gray's  ferry  road,  in  the  county  of  Philadelphia,  as  well  they 
may  by  the  provisions  of  the  several  Acts  of  Assembly  above  re- 
ferred to ;  and  the  said  company  are,  and  at  all  times  have  been 
*;iO"l  an(^  w^  ^e  reacty  an^  willing  to  pay  such  *compensation 
'  for  any  gravel,  stone,  wood,  and  other  materials,  which 
may  be  taken  for  the  purpose  of  constructing  and  maintaining 
such  railroad,  and  for  any  land  that  may  be  or  may  have  been 
entered  upon,  taken  possession  of,  or  used  for  the  same,  as  may 
be  agreed  upon  between  the  said  company  and  the  owners  thereof 
respectively,  or  which  may  justly  and  legally  be  payable  for  the 
same,  and  for  all  damages  sustained  or  to  be  sustained  by  reason 
thereof;  and  the  defendants  submit  that  it  is  altogether  imma- 
terial whether  the  said  Prime  street  has  ever  been  opened  at  all 
westward  of  Broad  street,  or  between  Broad  street  and  the 
Gray's  ferry  road,  but  they  believe  and  admit,  that  no  such 
opening  has  taken  place ;  and  that  no  damages  have  been  actually 
assessed  or  paid  to  the  owners  of  land  between  Broad  street  and 
Gray's  ferry  road  for  the  injury  which  they  will  sustain  (if  any 
injury  will  thereby  be  sustained,)  by  the  opening  of  Prime  street ; 
but  they  submit,  that  it  is  altogether  immaterial  whether  any 
damages  have  been  so  ascertained,  assessed  or  paid ;  inasmuch 
as  the  said  company  are  liable  to  such  assessment  and  payment, 
and  competent  to  meet  and  discharge  the  same.  The'  said  com- 
pany, by  its  engineers,  officers,  agents  and  workmen,  and  the 
said  defendants,  in  the  capacities  set  forth  in  the  said  bill,  have 
entered  upon  different  pieces  of  land  in  the  situation  described 
in  the  bill  as  belonging  to  the  complainant,  and  are  proceeding 
to  lay  out,  grade  and  construct  a  railroad  through  and  across 
the  same,  and  are  now  actually  laying  out,  grading  and  con- 
structing such  railroad  ;  but  whether  the  said  land  be  the  land  of 
the  complainant,  or  of  any  other  person,  these  defendants  do  not 
know,  and  pray,  that  if  material,  the  complainant  be  put  to  the 
proof  that  such  is  the  case ;  and  also,  that  the  complainant's 
tract  of  land  lies  between  Broad  street  and  the  Gray's  ferry 
road,  of  which  these  defendants  have  no  knowledge  ;  and  therefore 
to  any  interrogatory  in  relation  thereto  they  are  not  able  to  make 
answer." 

The  act  of  April  2d,  1831,  referred  to  in  the  answer,  was 
entitled  "An  act  authorizing  the  governor  to  incorporate  the 
Philadelphia  and  Delaware  County  and  Southwark  Railroad 
Companies."  The  tenth  section  of  this  act  authorized  the  com- 
pany "  to  locate  and  construct  a  railroad  of  one  or  more  tracks, 
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from  a  point  at  or  near  the  city  of  Philadelphia ;  thence  along 
the  route  of  the  Baltimore  post-road,  or  as  near  thereto  as  the 
ground  will  admit ;  making  the  post  towns  of  Darby  and  Chester, 
or  their  vicinity,  points  in  the  said  road  to  the  Delaware  state 
line ;  and  to  make,  construct,  and  erect  such  warehouses,  toll- 
houses, carriages,  cars,  and  all  other  works  and  appendages 
necessary  for  the  convenience  of  the  said  company,  in  the  use 
of  the  said  railroad :  provided,  that  where  the  track  of  the  post- 
road  shall  be  used  for  the  said  railroad,  the  latter  shall  not  be  so 
located  as  to  interfere  with  the  post  road."  The  twenty-  r*cAr« 
*second  section  authorized  the  Southwark  Railroad  Com-  *- 
pany  to  construct  a  railroad  "  from  Broad  street,  in  the  county  of 
Philadelphia,  to  the  river  Schuylkill." 

On  the  filing  of  the  answer,  Mr.  J.  R.  Ingersoll,  for  the  de- 
fendants, moved  to  dissolve  the  injunction  which  had  been  granted 
upon  motion  at  the  filing  of  the  bill.  He  argued, 

1.  That  this  was  a  public  highway,  and  for  the  public  benefit. 
The  public  have  a  right  of  passage  over  the  road   by  paying  a 
reasonable,  stipulated,  uniform  toll.     The  execution  of  it  does  not 
make  its  use  private.     If  the  public  can  pass  and  repass  and  enjoy 
its  benefits  by  right,  it  matters  not  whether  the  toll  is  due  to  a  pub- 
lic or  a  private  corporation.     The  true  criterion  is  whether  the  ob- 
jects, uses  and  purposes  of  the  corporation  are  for  public  conven- 
ience or  private  emolument,  and  whether  the  public  can  participate 
in  them  by  right  or  only  by  permission.     Bonaparte  v.  The  Camden 
arid  Amboy  Railroad  Co.,  1  Baldwin  223. 

2.  The  location  of  the  railroad  is  fixed  by  law,  and  it  is  precise 
and  definite.     One  of  the  questions  which  arose  in  the  case  of  the 
Camden  and  Amboy  Railroad  was  whether,  prior  to  location,  the 
company  had  a  right  to  take  the  ground  of  the  complainant.     It 
was  admitted  that  the  final  location  of  the  road  was  not  determined 
upon,  and  that  the  survey  was  not  deposited.     They  could  not, 
therefore,  enter  for  the  purpose  of  making  the  road,  though  they 
might  for  the  purpose  of  location. 

3.  The  location  is  in  a  public  street  or  road  actually  laid  out,  and 
that  by  the  conclusive  authority  of  an  Act  of  Assembly,  which 
makes  it  the  duty  of  the  county  commissioner  forthwith  to  open  the 
street  or  road,  and  whether  opened  or  not,  authorizes  the  company 
to  lay  a  double  track  of  rails  in  the  centre  of  the  street,  imme- 
diately after  the  passage  of  the  act.     The  laying  of  the  railroad 
has  nothing  to  do  with  the  opening  of  the  street.     It  is  to  take 
place  immediately  after  the  passage  of  the  law.      Nothing  can  be 
supposed  as  matter  of  impediment  unless  the  allegation  in  the  bill, 
that  "no  damages  have  ever  been  assessed  or  paid  to  the  owners  of 
land  between  Broad  street  and  Gray's  ferry  road  for  the  injury 
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they  will  sustain  by  the  opening  of  Prime  street."  Now  no  dam- 
ages can  be  assessed  or  paid  until  the  ground  is  used,  or  the  street 
is  opened.  The  law  provides  that  the  damages  are  to  be  assessed 
and  paid  in  the  usual  manner,  except  that  one-third  of  the  expense 
arising  from  the  increased  width  of  Prime  street  is  to  be  paid  by  the 
company.  Then  what  is  the  usual  manner  ?  This  is  clearly  shown 
by  the  7th  section  of  the  act  of  13th  of  June  1836,  to  be  one  year 
after  the  opening  of  the  road.  It  is  true  that  Chancellor  Kent,  in 
the  case  of  Gardner  v.  The  Village  of  Newburgh,  2  Johns.  Ch. 
Rep.  166,  says  that  compensation  must  be  previously  made,  but 
the  cases  quoted  do  not  bear  out  the  position.  Kings  Lynn  v. 
Pemberton,  1  Swanst.  250.  This  is  not  a  case  for  an  injunction, 
*5071  Before  hearing,  at  least  The  road  is  *lawful.  The  com- 
'  pany  is  able  and  willing  to  pay  every  thing  that  they  may 
be  required  to  pay,  and  if  they  should  prove  hereafter  to  be  un- 
able, the  whole  county  is  liable.  Attorney- General  v.  Nichols,  16 
Ves.  341. 

Mr.  Meredith,  contra. — This  case  is  of  the  first  impression  in 
this  court.  I  do  not  mean  to  question  the  right  of  the  legislature 
to  authorize  a  private  company  to  take  private  property,  provided 
they  conform  to  the  bill  of  rights. 

1.  This  is  a  proper  case  for  an  injunction.     The  legislature  has 
given  the  power  to  this  court  by  general  and  express  terms  in  the 
act  of  1836.      The  jurisdiction  has  frequently  been  exercised  in 
cases  like  the  present,  both  in  this  country  and  in  England.     Bona- 
parte v.  Camden  and  Amboy  Railroad  Co.,  1  Baldwin  205;  Gard- 
ner v.  Newburgh,  2  Johns.  Ch.  Rep.  166 :  Belknap  v.  Belknap, 
Id.  463-473 ;  Hughes  v.  Morden  College,  1  Ves.  Sr.  188 ;  Hand 
v.  Aberdeen  Canal,  2  Dow's  P.  C.  519 ;  Agar  v.  Regent's  Canal, 
Cooper's  Eq.   Cases  77.      These  cases  prove  that  public  works 
through  the  land  of  an  individual  may  be  restrained  by  injunction. 
In  the  case  of  a  private  right  it  is  more  easy  to  obtain  redress  at 
law.     In  the  case  of  ancient  lights,  redress  has  been  given  in  the 
same  way.     The  injury  may  be  irreparable,  if  not  prevented. 

2.  The  Acts  of  Assembly  are  not  to  be  so  strained  as  to  deny 
compensation.      The   answer   of  the   company  is  ambiguous  and 
evasive.     They  have  put  the  party  in  such  a  situation  as  to  dis- 
able him  from  obtaining  compensation.      The   two   acts   are   en- 
tirely  inconsistent.      It   is   impossible   that    the    defendants   can 
rely    on  the   original   act   of    incorporation,    which   forbade    the 
making  of  a  bridge.     Act  of  1831,  §  22.     They  have  made  no 
effort  to  come  to  an  agreement  with  the  owner  of  the   land,  as 
required   by   the   twelfth   section      In   their    answer,    they   aver 
that    they  do   not   know  who   the   owner   is.     Nothing   but   the 
clearest  declarations  on  the  part  of  the  legislature  will  induce  the 
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court  to  suppose  that  they  meant  to  take  private  property  without 
allowing  compensation.  In  Bonham's  Case,  8  Rep.  118,  it  is 
said  that  a  statute  shall  receive  such  a  construction  that  no 
innocent  person  shall  receive  any  mischief  by  it.  The  bill  of 
rights  was  merely  declaratory  of  the  general  principles  of  gov- 
ernment. Two  material  facts  have  been  stated  and  admitted.  1st. 
That  Prime  street  has  never  been  opened  west  of  Broad  street ; 
and  2d.  That  no  damages  have  been  assessed  for  the  opening  of  it. 
By  the  true  construction  of  the  act,  the  opening  of  the  street  must 
precede  the  laying  of  the  rails.  It  is  conceded,  that  the  damages 
are  to  be  paid  by  the  county,  and  not  by  the  company.  This  is  a 
very  serious  injury  to  the  complainant.  The  lot  contains  clay, 
intended  to  be  made  into  bricks.  The  "usual  manner,"  with  re- 
spect to  streets,  is  to  pay  before  opening  them.  What  is  meant 
by  the  expense  of  widening  Prime  street  ?  It  does  not  mean  the 
damages  *which  are  to  be  assessed  for  opening  the  street.  r#cno 
The  general  road  law  is  clearly  referred  to.  In  The  Peo-  ^ 
pie  v.  Platt,  17  Johns.  Rep.  215,  Chief  Justice  Spencer  says, 
"  Private  property  may  in  many  instances  be  appropriated  to  pub- 
lic use  ;  but  such  appropriations  are  constitutional,  legal  and  justi- 
fiable, only  when  a  fair  and  just  equivalent  is  awarded  to  the 
owner  of  the  property  thus  taken."  In  Bradshaw  v.  Rogers,  20 
Johns.  Rep.  105,  106,  it  is  said,  that  compensation  for  property 
taken  is  "  a  great  and  fundamental  principle  of  government,  and 
that  any  law  violating  that  principle  must  be  deemed  a  nullity,  as 
it  is  against  natural  right  and  justice."  Bank  of  Hamilton  v. 
Dudley,  2  Peters  506  ;  Rex  v.  Manning,  1  Burr.  267 ;  Leader  v. 
Moxton,  3  Wils.  461  ;  Sir  John  Popham's  Case,  10  Rep.  141  ; 
Vanhorne  v.  Dorrance,  2  Dall.  312  ;  Pickering  u.  Rutty,  1  S.  & 
R.  504;  Enslin  v.  Bowman,  6  Binn.  471;  Kensington  Case,  2 
Rawle  448  ;  Commonwealth  v.  McAllister,  2  Watts  193 ;  Com- 
monwealth v.  Fisher,  1  P.  &  W.  464. 

Reply. — This  is  the  case  of  a  road  laid  out  under  the  general 
road  law.  The  clause  respecting  the  laying  of  rails,  is  separate 
and  distinct.  It  is  not  necessary  that  a  street  should  be  virtually 
opened.  It  is  sufficient  if  it  be  laid  out.  In  the  case  of  the  Cam- 
den  and  Amboy  Railroad,  Judge  Baldwin  held,  that  it  was  not 
necessary  that  the  act  should  contain  a  provision  for  compensation. 
The  case  of  Vanhorne  v.  Dorrance,  has  been  said  by  this  court  not 
to  be  law.  The  other  cases  cited  merely  recognise  the  undoubted 
principle,  that  compensation  must  be  made  at  some  time.  The 
question  is  when.  If  you  say  it  must  be  made  before  the  street 
or  road  is  laid  out,  you  must  strike  out  the  general  road  law,  and 
a  great  many  other  statutes.  In  McMasters  v.  The  Commonwealth, 
3  Watts  292,  it  was  held  that  a  law  was  constitutional,  although  it 
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did  not  provide  for  compensation  a  priori.  In  the  Act  of  1831, 
compensation  is  abundantly  secured.  The  company,  in  their 
answer,  declare  their  willingness  and  ability  to  pay  ;  and  this  ia 
sufficient,  according  to  the  cases  referred  to.  The  Act  of  1838, 
also  provides  sufficiently  for  compensation.  The  provision  respect- 
ing streets,  gives  power  to  the  Quarter  Sessions,  to  appoint  a  jurj 
to  assess  damages  ;  and  if  the  county  commissioners  should  refuse 
payment,  which  is  not  to  be  anticipated,  this  court  may  compel 
them  by  mandamus. 

The  opinion  of  the  court  was  delivered  by 

SERGEANT,  J. — The  mode  of  assessing  the  damages  sustained  by 
an  individual,  whose  land  is  taken  for  the  purpose  of  opening  a 
public  road  which  passes  through  it,  is  now  prescribed  by  the  6th, 
7th  and  8th  sections  of  the  Act  of  the  13th  of  June  1836,  relat- 
ing to  roads,  highways  and  bridges.  After  the  road  has  been  laid 
*'OQ~I  ou^  ^7  *^e  *  viewers,  and  approved  by  the  court,  and  entered 
J  of  record,  it  is  to  be  opened  as  soon  as  practicable ;  and  the 
owner  of  the  land  through  which  the  road  is  opened,  may, 
within  one  year  from  the  opening  of  the  same,  apply  by  petition 
to  the  Court  of  Quarter  Sessions  of  the  proper  county,  setting 
forth  the  injury  which  he  or  they  may  have  sustained  thereby,  and 
thereupon  the  court  is  to  appoint  six  persons  to  view  the  premises 
and  assess  the  damages,  &c.  If  their  report  be  approved  by  the 
court,  the  amount  of  damages  awarded  is  to  be  paid  by  the  treas- 
urer out  of  the  county  stock,  to  the  party  entitled  thereto.  By 
the  latter  sections  of  this  act,  the  viewers  in  the  county  of  Phila- 
delphia, are  appointed  in  a  different  manner  from  those  in  other 
counties,  but  the  same  proceedings  are  to  be  had  as  to  views  and 
assessments  of  damages.  There  are  local  laws  applying  to  the 
city  of  Philadelphia,  the  township  of  the  Northern  Liberties,  and 
the  district  of  Southwark,  which  provide  regulations  on  the  sub- 
ject somewhat  different  from  the  above,  but  it  seems  that  the  town- 
ship of  Passyunk,  in  which  the  route  of  this  railroad  is  contem- 
plated, is  governed  by  the  law  which  applies  to  the  county  gener- 
ally. 

It  is  therefore,  to  these  proceedings  the  legislature  must  refer 
in  the  Act  of  the  27th  of  February  1838,  see.  14,  stated  in  the 
bill  and  answer,  by  which  they  enact,  that  "Prime  street,  from 
Broad  street  to  Gray's  ferry  road  in  the  county  of  Philadelphia, 
be,  and  hereby  is,  laid  out  of  the  width  and  in  riie  same  direction, 
that  it  is  now  opened  from  Eleventh  street  to  Broad  street,  and 
that  it  shall  be  the  duty  of  the  commissioners  of  the  said  county 
forthwith  to  open,  or  cause  to  be  opened  the  street  aforesaid,  the 
damages  accruing  therefrom  to  be  assessed  and  paid  in  the  usual 
manner,  except  that  one-third  of  the  expense  arising  from  tb.€ 
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increased  width  of  the  said  Prime  street,  shall  be  paid  by  the 
Philadelphia,  Wilmington  and  Baltimore  Railroad  Company."  The 
effect  of  this  Act  of  Assembly  is,  that  the  street  is  laid  out  by  the 
legislature  instead  of  the  court.  The  county  commissioners,  how- 
ever, are  to  open  it,  and  the  damages  are  to  be  assessed  and  paid  in 
the  same  manner  as  if  it  had  been  laid  out  by  the  court,  under  the  act 
of  13th  June  1836,  namely,  on  the  petition  of  the  owner  of  the 
land,  presented  to  the  Court  of  Quarter  Sessions,  after  the  street 
has  been  opened,  and  are  to  be  paid  by  the  treasurer  out  of  the 
county  stock.  These  are  the  only  terms  on  which  the  damages  can 
be  assessed  and  paid.  If  the  owner  of  the  land  should  present  his 
petition  to  the  Court  of  Quarter  Sessions,  asking  for  viewers  to 
assess  the  damages  he  may  have  sustained,  he  must  set  forth  and 
show  that  the  road  has  been  opened;  it  is  not  sufficient  to  show 
that  it  has  been  laid  out.  In  many  instances  streets  have  been  laid 
out  several  years  before  they  are  opened,  and  in  the  meanwhile  are 
inclosed  and  occupied  by  the  owner  without  any  visible  difference 
from  his  other  property ;  and  the  public  is  not  bound  to  pay  for 
them  until  they  are  actually  opened  for  public  use  as  a  highway, 
and  become  *thus  appropriated  to  them  as  their  property,  r*rin 
and  the  exclusive  right  and  occupation  of  the  former  owner  "- 
is  taken  away.  And  for  this  reason  the  period  of  limitation  pre- 
scribed, the  year  to  which  the  owner  is  restricted  for  filing  his  peti- 
tition  for  the  assessment  of  damages,  commences  not  from  the 
laying  out  but  from  the  opening  of  the  road. 

Now,  it  is  admitted  in  the  answer,  that  Prime  street  has  not 
been  opened  by  the  county  commissioners  under  this  act,  and  that 
no  damages  have  been  actually  assessed  or  paid  to  the  owners  of 
land — nor  indeed,  could  they  be  legally  assessed  or  paid  under  the 
act  of  1838,  until  such  opening  took  place.  But  it  is  insisted  that 
it  is  immaterial  whether  such  opening  has  taken  place  or  not.  I 
cannot,  however,  think  so.  It  certainly  was  not  the  intention  of 
the  legislature  or  the  purport  of  this  act  to  place  any  owner  of  the 
land  through  which  this  railroad  was  to  run,  in  such  a  situation  as 
that  he  should  have  no  legal  remedy  for  the  recovering  of  his  dam- 
ages. On  the  contrary  the  right  of  the  owner  to  damages  is  care- 
fully preserved ;  nor  do  I  know  of  any  instance  in  which,  for  many 
years  past,  the  legislature  has  authorized  a  company,  incorporated 
for  the  purpose  of  making  a  turnpike,  canal,  or  railroad,  to  take 
private  property  without  making  a  provision  for  compensation  for 
land  taken  for  that  purpose.  And  here  if  the  provisions  of  the 
act  are  observed  and  carried  into  effect,  the  right  of  the  owner  is 
effectually  guarded  and  rendered  available  by  a  course  of  proceed- 
ing of  every  day's  practice  in  the  Court  of  Quarter  Sessions.  But 
if  so  essential  an  item  as  the  opening  of  the  street  is  omitted,  the 
right  to  damages,  which  depends  upon  it,  will  be  utterly  defeated 
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and  the  owner  may  lose  his  land  without  having  the  damages  con- 
templated by  the  act. 

Besides  this  difficulty,  there  is  another  of  great  weight.  The 
defendants  have  thought  proper  to  obtain  from  the  legislature  an 
act  authorizing  them  to  take  land  for  their  railway,  not  in  the  ordi- 
nary mode  of  occupying  it  for  their  own  purposes,  and  paying  the 
damages  themselves,  but  by  a  combined  operation  in  conjunction 
with  the  county  commissioners,  in  which  two  objects  are  to  be 
attained ;  first,  a  street  is  to  be  opened  by  the  county  commis- 
sioners, of  a  greater  width  than  the  railway  requires,  which  street 
is  of  course  to  be  for  the  use  of  common  wheel  carriages,  and  to 
belong  to  the  public,  and  to  be  under  the  superintendence  of  the 
supervisors  of  the  township,  in  the  same  manner  as  other  roads  and 
highways  are  under  the  laws  of  the  Commonwealth,  and  is  to  be 
paid  for  when  opened,  out  of  the  county  stock  ;  secondly,  the  com- 
pany are  to  lay  down  their  tracks  of  railway  on  the  centre  of  that 
street,  the  company  to  pay  one-third  of  the  expenses  arising  from 
the  increased  width,  and  to  grade  the  street  for  ordinary  travelling 
and  use.  It  appears  to  me  to  be  the  plain  construction  and  intent  of 
this  act,  that  both  these  objects  are  to  be  effected ;  and  that  if  the 
street  is  not  opened  by  the  authority  alone  empowered  to  open  it, 
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the  railway  *is  not  to  be  laid  down  there.     Why  the  com- 


pany have  chosen  thus  to  combine  their  action  with  the  co- 
operation of  the  county  commissioners,  instead  of  acting  for  them- 
selves as  is  usual,  or  whether  the  county  commissioners  have  been 
applied  to  and  declined  to  co-operate,  or  if  they  have,  for  what  rea- 
sons they  have  thought  it  expedient  to  do  so,  is  not  stated  in  the 
answer.  It  is  admitted  that  the  street  has  never  been  opened  by 
them ;  and  that  being  the  case,  to  use  the  language  of  Mr.  Justice 
Baldwin  (1  Baldwin's  Rep.  230),  it  is  a  manifest  "  that  the  steps 
have  not  been  taken  which  are  made  indispensable  to  the  defendants' 
rights  to  enter  upon  and  take  possession  of  the  complainant's  property; 
and  they  now  stand  before  the  court  as  if  their  charter  contained 
no  provision  for  compensation,  and  can  stand  in  no  better,  until  the 
provisions  (of  the  act  of  1838),  are  complied  with.  It  would  con- 
tradict the  law,  and  every  principle  of  justice,  to  permit  the  com- 
plainant to  be  disseised,  not  only  without  the  process  of  law,  but 
in  violation  of  that  which  has  been  prescribed  for  the  benefit  of  the 
corporation,  and  to  be  handed  over  to  seek  his  compensation  as  he 
may."  Id.  What  has  happened  has  been  without  the  act  or  default 
of  the  complainant,  and  simply  from  the  terms  in  which  the  law 
has  been  enacted,  and  the  failure  to  carry  out  those  terms  in  the 
manner  expressly  prescribed  by  the  Act  of  Assembly. 

The  subsequent  clause  authorizing  the  company  to  lay  a  double 
track  of  rails  on  the  centre  of  the  said  street  immediately  after  the 
passage  of  this  act,  and  on  no  other  street  running  parallel  there- 
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with,  has  been  urged  by  the  defendants,  as  empowering  them  to 
lay  down  their  track  at  once,  without  waiting  for  the  opening  of 
the  street  by  the  county  commissioners.  To  give  the  act  this  con- 
struction would  be  inconsistent  with  the  previous  provisions  of  the 
law,  and  effect  what  it  is  manifest  the  legislature  did  not  intend— 
the  taking  away  the  property  of  the  complainant  without  any  resort 
for  compensation ;  for  without  such  opening,  as  has  already  ap 
peared,  he  could  not  apply  to  the  Court  of  Quarter  Sessions,  and 
obtain  an  assessment.  No  railroad  law  has  ever  gone  so  far  as 
this,  and  it  is  probable  never  will.  It  certainly  was  not  designed 
by  this  act.  The  street,  therefore,  on  which  the  company  are  to 
lay  down  their  rails,  is  the  street  laid  out  by  the  act  after  it  shall 
have  been  opened  by  the  county  commissioners,  in  the  manner 
prescribed,  and  not  before  ;  and  the  authority  to  lay  the  rails 
immediately  after  the  passage  of  the  act,  must  be  construed  in 
connection  with  the  context,  as  an  authority  to  do  so,  under,  and 
subject  to  previous  provisions  and  conditions,  and  as  contemplating 
that  the  street  would  be  duly  opened  forthwith  and  be  ready  for 
the  laying  of  the  rails. 

The  allegation  of  defendants,  of  a  right  under  the  Act  of  the 
2d  of  April  1831,  incorporating  the  Philadelphia  and  Delaware 
County  and  Southwark  Railroad  Companies,  and  of  their  being 
ready  and  willing  to  pay  any  damages,  and  being  liable  to  assess- 
ment *therefor,  seems  to  me  to  confer  no  right  whatever  r*c-|<-, 
upon  them.  The  private  property  of  one  person  can  be  *• 
taken  by  another  only  by  the  authority  of  the  legislature,  and 
under  the  terms  it  prescribes.  The  Act  of  the  2d  of  April  1831, 
sect.  10,  which  has  been  referred  to  by  the  counsel  for  the  defend- 
ants, authorizes  the  Philadelphia  and  Delaware  County  Railroad 
Company,  to  locate  and  construct  a  railroad  of  one  or  more  tracks, 
from  a  point  at  or  near  the  city  of  Philadelphia,  thence,  along  the 
route  of  the  Baltimore  post  road,  &c.  But  the  railroad  now  in 
question  does  not  run  along  the  route  of  the  Baltimore  post  road  : 
it  runs  in  another  direction  from  eastward  to  westward,  and  if  con- 
tinued would  cross  it.  Besides,  this  provision  is  repealed  by  the 
third  section  of  the  supplement,  annexed  to  the  defendant's  an- 
swer :  and  whatever  route  the  company  might  have  been  at  liberty 
to  take  prior  to  the  Act  of  Assembly  of  1838,  yet  since  that  act 
they  cannot  take  the  one  it  prescribes,  except  on  the  terms  therein 
contained. 

As  to  their  being  liable  to  assessment  for  the  damages,  I  think 
it  is  clear,  on  the  face  of  the  Act  of  1838,  that  it  is  only  the  county 
stock  which  is  liable  to  the  owners  of  lands,  and  not  the  company, 
although  the  latter  are  subjected  to  an  ultimate  responsibility  for 
one-third  of  the  expense  arising  from  the  increased  width  of  the 
street,  and  to  the  duty  of  grading  the  street,  for  ordinary  travelling 
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and  use.  No  proceeding  could  be  had  against  the  company  under 
this  law  for  the  assessment  of  damages  sustained  by  the  owners  of 
land ;  the  only  proceeding  is  in  the  usual  manner  for  a  recovery 
from  the  county  stock,  after  the  street  shall  have  been  opened. 
Nor  can  any  offer  by  the  defendants  to  pay  those  damages,  or 
averment  of  their  readiness  and  willingness  to  do  so,  authorize  them 
to  take  the  property  of  another  without  his  consent,  where  no  act 
of  the  legislature  authorizes  them  to  do  so.  The  private  property 
of  another  can  only  be  taken  by  the  authority  of  the  law,  even 
though  the  party  taking  it  is  willing  and  offers  to  pay  for  it.  If 
the  company  could  in  this  way  acquire  the  property,  the  object  of 
the  Act  of  1838  would  be  defeated ;  for  if  they  pay  for  it  in  full, 
it  ought  to  become  their  exclusive  property,  and  the  public  would 
thus  be  forever  deprived  of  the  right  to  occupy  and  use  it  as  a 
street ;  whereas,  it  was  intended  by  the  act,  that  it  should  be  both 
a  street  and  a  railway,  for  the  use  as  well  of  common  wheel  car- 
riages, as  for  rail  cars,  and  that  the  street  should  belong  to  the 
public,  and  be  like  other  streets  and  roads  in  the  township,  under 
the  superintendence  of  the  supervisors. 

That  this  is  not  a  proper  case  for  an  injunction,  has  not  been 
much  insisted  upon,  nor  do  I  think  it  could  be,  after  the  case  of 
Bonaparte  v.  The  Camden  and  Amboy  Railroad  Company,  reported 
1  Bald.  205,  in  which  Mr.  Justice  Baldwin  examines  the  subject 
with  great  learning  and  ability,  cites  the  numerous  cases  that  have 
**>"! 81  keen  determined,  and  comes  to  the  conclusion :  that  the  *com- 
'  plainant  may  recover  damages  at  law,  is  no  answer  to  the 
application  for  an  injunction  against  the  permanent  appropriation 
of  his  property  for  the  road  under  a  claim  of  right.  This  is  deemed 
an  irreparable  injury  for  which  the  law  can  give  no  adequate 
remedy,  or  none  equal  to  that  which  is  given  in  equity,  and  is 
an  acknowledged  ground  for  its  interference.  Trespass  is  de- 
struction in  the  eye  of  equity.  It  prevents  its  repetition  or  con- 
tinuance, protects  the  right,  arrests  the  injury  and  prevents  the 
wrong.  This  is  a  more  beneficial  and  complete  remedy  than  the 
law  can  give,  and  therefore  the  proper  one  for  a  Court  of  Equity 
to  administer. 

HUSTON,  J.  (after  stating  the  substance  of  the  bill  and  answer.) 
—The  power  to  grant  injunctions,  is  new  in  Pennsylvania ;  to 
the  extent  in  which  it  has  been  used  of  late  years,  it  is  new 
in  England;  as  late  as  1786,  Lord  Thurlow,  on  an  application 
for  an  injunction  to  stay  a  trespass  in  cutting  timber,  directed 
precedents  to  be  searched  for,  and  none  being  found,  refused  the  in- 
junction. 

Of  late  years,  they  are  usual  to  stay  waste  by  tenants  for  life  or 
for  years,  at  the  instance  of  the  remainder-man  or  reversioner ;  in 
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the  first  case,  on  account  of  the  trusts,  and  in  the  latter,  because  it 
is  alleged  as  destructive  of  the  timber,  or  houses  wasted,  and  often 
without  any  probability  of  redress. 

"We  have  at  present  to  decide  on  a  case  somewhat  different  from 
these,  and  which  did  not  probably  arise  in  England  until  within  a 
few  years,  and  within  the  last  twenty  in  this  state,  even  if  we  had 
possessed  the  power  of  granting  the  injunction.  I  shall  not  attempt 
a  review  of  all  the  cases  having  any  similarity  to  the  one  before  us. 
Judge  Baldwin  has  collected  a  great  many  of  them,  in  1  Baldwin 
218,  and  following  pages.  Most  of  these  cases  are  to  be  found  re- 
ferred to,  and  in  addition  stated  and  commented  on,  in  Jerome  v. 
Ross,  7  Johns.  Chancery  330,  the  last  case  in  which  Chancellor 
Kent  gave  an  opinion.  Similar  cases  had  been  frequently  before 
him  ;  and  very  shortly  before,  in  20  Johns.  737,  the  whole  sub- 
ject had  been  fully  discussed.  That  case  had  originated  before  a 
justice  of  the  peace,  related  to  a  quarter  or  a  half  an  acre  of  land, 
had  been  decided  by  the  Supreme  Court  without  any  argument  by 
counsel,  and  was  of  this  nature.  The  act  for  laying  out  the  New 
York  Canal  had  made  provisions  for  ascertaining  the  value  of  the 
land  taken,  and  for  payment  of  the  amount  found  by  the  appraisers, 
very  much  in  the  manner  prescribed  by  all  our  acts  on  similar  sub- 
jects. In  the  progress  of  the  work,  it  was  found  the  canal  would 
in  some  places  be  constructed  on  land  then  public  highways  or 
turnpike  roads,  and  a  subsequent  act  authorized  the  canal  commis- 
sioners, in  such  cases,  to  make  a  new  road  to  supply  the  part  occu- 
pied by  the  canal ;  and  in  this  act  there  was  no  provision  for 
compensation  to  the  owner  of  the  ground  taken  for  such  new  road. 


On  trespass  *brought  by  the  owner  of  whose  land  forty 
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perches  had  been  so  taken  to  supply  a  part  of  a  turnpike 
road,  the  justice  gave  judgment  for  the  agents  of  the  canal  commis- 
sioners. The  Supreme  Court  reversed  this  judgment.  In  de- 
livering the  opinion  of  the  court,  Spencer,  J.,  in  speaking  of  the 
canal,  and  the  act  authorizing  the  construction  of  it,  says  (20  Johns. 
104),  "  For  such  objects  it  does  not  admit  of  a  doubt,  that  the  canal 
commissioners  and  their  engineers  and  agents  had  a  right  to  enter 
on  and  occupy  land  necessary  to  effectuate  the  objects  of  their 
appointment  without  having  paid  the  loss  and  damage  which  the 
proprietor  may  sustain."  Again,  "  the  authority  to  enter  is  abso- 
lute, and  does  not  depend  on  the  appraisal  and  payment."  But  he 
considers  the  land  taken  in  that  case,  as  not  for  the  use  of  the  canal, 
but  for  the  turnpike  road ;  and  he  considers  the  turnpike  a  private 
road,  and  there  being  no  provision  for  payment  of  land  taken  for 
their  use,  the  opening  the  road  in  question  was  a  trespass,  in  his 
opinion.  On  a  writ  of  error  Kent,  C.  delivered  the  unanimous 
opinion  of  that  court.  And  first,  he  decided,  that  although  the  turn- 
pike was  made  by  a  company,  it  was  a  public  highway.  (This 
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court  decided  the  same  point  in  McClanahan  v.  Curwin,  3  Yeate* 
363,  and  often  since.)  And  second,  that  if  the  turnpike  already 
made  was  necessary  for  the  canal,  the  part  made  new  to  supply 
what  had  been  taken,  being  necessary  for  the  public,  the  land  occu- 
pied by  it  was  lawfully  entered  on  by  the  canal  commissioners.  He 
says,  "the  commissioners  were  made  judges  of  what  lands  were  ne- 
cessary for  the  prosecution  of  the  improvements,  and  if  they  even 
erred  in  judgment  as  to  the  extent,  or  the  greater  or  less  degree  of 
necessity,  they  would  not  be  responsible  as  trespassers,  unless  they 
acted  in  bad  faith,  or  such  egregious  indiscretion  as  to  amount  to 
it."  And  again,  "they  must  act  with  good  faith,  and  sound  com- 
mon sense,  and  then  it  was  impossible  for  them  to  be  guilty  of  tres- 
pass." Again,  "every  interpretation  which  leads  to  an  absurdity,  or 
to  embarrass  or  defeat  the  objects  of  the  statute,  is  to  be  avoided." 
He  then  states,  that  all  acts  on  the  same  subject  are  to  be  con- 
sidered, and  if  the  part  of  the  turnpike  was  necessary  for  the  canal, 
and  the  canal  commissioners  were  authorized  to  take  it,  and  make 
a  new  piece  of  turnpike  for  the  use  of  the  public,  all  this  will  be 
compensated  for,  under  the  first  act ;  and  if  pVovision  for  compen- 
sation is  made  by  any  act,  it  is  sufficient:  and  adds,  "I  should 
doubt  exceedingly,  whether  the  general  principle  that  private  pro- 
perty shall  not  be  taken  for  public  use,  without  compensation,  is  to 
be  carried  so  far,  as  to  make  a  public  officer,  who  enters  on  private 
property,  by  virtue  of  legislative  authority  specially  given,  for  a 
public  purpose,  a  trespasser,  if  he  enter  before  the  property  has 
been  paid  for."  And  he  adds:  "The  Supreme  Court  admit  this;" 
and  the  decision  of  the  Supreme  Court  was  reversed.  But  there  is 
in  one  part  of  this  opinion,  a  dictum  which  would  seem  to  authorize 
*ei  r-i  Judge  Baldwin  to  *suppose  it  was  Mr.  Kent's  opinion,  that 
-1  chancery  could  stop  a  public  improvement,  making  under  a 
law  of  the  state,  until  some  future  law  should  prescribe  for  com- 
pensation, if  it  was  doubtful  whether  such  provision  was  made  by 
any  existing  law.  The  very  point,  however,  came  before  him  as 
Chancellor,  in  7  Johnson  330.  It  was  decided  in  that  case,  that 
for  a  naked  trespass,  for  which  compensation  could  be  made  in 
money,  the  party  must  resort  to  his  action  of  trespass.  An  in- 
junction will  not  be  granted  unless  under  special  circumstances; 
or  where  the  injury  was  irreparable;  or  there  was  an  intention 
not  only  to  injure,  but  actually  to  destroy  the  subject  in  dispute ; 
and  some  of  the  cases  cited  speak  of  property  being  of  peculiar 
value  for  special  purpose.  All  these  are  cases  between  private  per- 
sons. The  state  has  the  unquestionable  right  to  take  property  for 
public  use  ;  that  is,  to  destroy  all  the  right  of  the  individual  to 
that  property — to  pull  down,  or  dig  up,  or  haul  away  any  property. 
As  to  the  injury  being  irreparable,  is  there  any  such  case  ?  Is 
there  any  house  or  land  which  is  necessary  for  public  use,  foi 
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•which  it  is  impossible  to  make  a  full  and  adequate  compensation  ? 
But  that  question  does  not  arise  in  the  case  before  us ;  for  there 
is  no  unimproved  lot  of  ground  separate  from  any  other  pro- 
perty of  its  owner  which  is  not  susceptible  of  valuation  and  com- 
pensation. 

That  case  was  an  application  for  an  injunction  to  prevent  the 
commissioners  from  taking  stone  from  the  plaintiff's  land,  at  a  place 
sixty  rods  distant  from  any  part  of  the  canal.  The  stone  alone 
were  wanted ;  the  ground  whence  it  was  taken  was  not  excavated, 
and  not  intended  to  be  permanently  occupied;  and  it  was  contended 
that  it  was  not  a  case  in  which  compensation  was  provided  for  by 
any  act.  The  chancellor  considered  it  within  the  spirit,  if  not 
within  the  letter  of  the  statute ;  and  he  says,  "  we  must  take  ex- 
pressions in  the  most  extensive  sense,  when  it  is  probable  the  law- 
giver had  in  view  everything  pointed  out  by  that  extensive  sense, 
and  when  we  give  to  the  expressions  the  sense  most  suitable  to  the 
subject,  and  best  adapted  to  the  facility  and  success  of  a  great  and 
generous  scheme  of  public  policy." 

The  chancellor  reviews  all  the  cases  in  England  and  New  York, 
in  which  injunctions  had  been  granted  against  canal  companies, 
or  other  companies  acting  under  a  law,  and  shows  that  in  every 
case  it  was  where  they  had  exceeded  their  authority,  or  acted 
directly  contrary  to  it ;  and  no  case  where  they  had  acted  according 
to  its  spirit  and  letter.  He  then  considers  the  case  as  one  in  which 
the  legislature  had  omitted  to  make  provision  for  damages,  and 
says  (p.  344),  the  omission,  if  it  is  one,  does  not  prevent  the  right 
of  the  commissioners  to  enter  and  use  the  land,  nor  prevent  the 
just  claim  of  the  owner  from  the  commissioners,  or  the  legislature, 
for  his  reasonable  compensation.  The  commissioners  are  not  tres- 
passers when  the  act  authorizes  them  to  enter,  if  they  enter  before 
*the  damages  are  paid :  (this  was  so  decided  in  20  Johns.  r*--i£ 
737).  The  claim  for  compensation  arises  after  the  use  has  *• 
been  had,  and  the  damages  cannot  well  be  assessed  before  they 
have  arisen.  Whatever,  therefore,  may  be  the  better  construction 
of  the  mode  of  ascertaining  and  enforcing  the  compensation,  it  does 
not  affect  the  right  of  the  commissioners  to  enter,  nor  to  justify  the 
interference  of  a  court  of  equity  to  interdict  their  entry."  And  in 
,the  next  page  he  concludes  by  saying;  "but  the  question  of  com- 
pensation is  distinct  from  the  right  of  entry  to  take  and  use  the  land 
necessary  for  the  purpose  of  the  improvements;  and  that  right  I 
hold  to  be  unquestionable,  provided  it  be  not  abused  in  the  exercise, 
through  want  of  good  faith  or  due  discretion  ;"  and  on  both  grounds 
the  injunction  was  dissolved. 

The  Act  of  2d  April  1831,  sect.  11,  authorizes  this  company  to 
enter  for  the  purpose  of  exploring,  locating,  &c. ;  and  after  the 
route  shall  be  determined,  it  authorizes  as  follows :  "  it  shall  be 
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lawful  for  the  said  company,  their  engineers,  agents,  officers,  coil- 
tractors  and  servants,  at  any  time  to  enter  upon,  take  possession  of 
and  use  said  land,  subject  however  to  such  compensation  as  the  said 
company  may  have  agreed  to  pay  therefor,  or  as  shall  be  ascertained 
in  manner  hereinafter  respectively  directed." 

Section  12  provides,  that  where  the  company  cannot  agree,  or 
where  from  infancy  or  other  incapacity,  or  from  the  absence  of  the 
owner,  no  agreement  can  be  made,  the  Court  of  Common  Pleas 
of  the  proper  county  shall,  on  the  application  of  either  party,  nom- 
inate and  appoint  twelve  discreet  and  disinterested  persons,  &c.,  &c,, 
and  provides  for  notice  by  the  sheriff  to  the  parties  and  appraisers, 
and  that  each  of  the  twelve  shall  be  sworn  that  he  will  faith- 
fully, justly  and  impartially  value  the  land  occupied  or  required  for 
such  railroad,  or  other  works,  and  all  damages  which  the  owner  or 
owners  shall  sustain,  or  may  have  sustained,  by  reason  of  the  con- 
struction of  said  railroad  and  other  works,  taking  into  consideration 
the  advantages  as  well  as  disadvantages  of  the  same,  to  the  said 
owner  or  owners,  according  to  the  best  of  his  skill  and  judgment. 
The  report  is  to  be  returned  to  the  next  court ;  exceptions  may 
be  filed  by  either  party  within  twenty  days  ;  the  court  may  affirm 
the  same  or  set  it  aside,  or  issue  a  new  precept ;  and  when  a  report 
shall  be  confirmed,  it  shall  have  the  effect  of  a  judgment. 

Under  this  act  the  road  has  been  made  to  the  suburbs  of 
Philadelphia.  Some  difficulty  having  arisen  after  crossing  the 
Schuylkill,  the  legislature,  on  the  27th  of  February  1838,  en- 
acted, &c. 

It  is  not  certain  when  Prime  street,  west  of  Eleventh  street, 
was  laid  out,  or  whether  it  was  at  all  laid  out  in  that  part.  I 
should  suppose,  as  the  railroad  company  were  to  pay  for  the  in- 
creased width  of  the  road,  that  it  had  some  width  before  ;  and 
then  the  meaning  of  the  act  will  be,  not  that  it  shall  be  laid 
out,  but  laid  out  of  the  same  breadth  as  it  is  east  of  Broad 
*^171  street<  Many  of  the  streets  in  the  *vicinity  of  this  city 
J  are  laid  out,  and  not  opened  the  whole  length,  until  or- 
dered so  to  be  by  the  court  on  petition :  and  in  more  than  one 
instance,  the  legislature  have  passed  laws  directing  said  streets, 
or  parts  of  them,  to  be  opened.  The  act  in  this  case  directs,  that 
the  commissioners  shall  forthwith  open  this  Prime  street — that  is, 
open  it  of  the  breadth  of  one  hundred  feet.  The  railroad  com- 
pany do  not  require  so  broad  a  space ;  thirty-three  feet  in  the 
middle  of  the  street  is  allotted  to  them ;  and  they  are  authorized 
"  to  lay  a  double  track  of  rails  on  the  centre  of  this  street,  im- 
mediately after  the  passage  of  this  act." 

The  whole  road  from  Baltimore  to  this  city  was  completed  to 
the  Schuylkill ;  it  was,  I  suppose,  not  contemplated,  that  the 
commissioners  would  neglect  or  refuse  to  open  the  street ;  but  it 
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was  foreseen  that  the  assessment  of  damages,  appeals,  and  per- 
haps new  assessments,  might  take  some  time,  and  is  expressly 
enacted,  as  aforesaid,  that  the  road  may  be  completed  without  a 
day's  delay  after  passing  that  act.  If  the  road  cannot  be  made 
on  this  street,  it  is  stopped,  for  the  act  expressly  directs,  that 
the  rails  shall  be  laid  on  Prime  street,  and  on  no  other  street 
running  parallel  therewith.  The  road  or  street  in  question  lies 
in  Passyunk  township,  adjoining  this  city.  By  the  seventh, 
eighth  and  ninth  sections  of  the  act  of  the  13th  of  June  1836, 
the  owner  of  any  land  through  which  a  public  road  shall  be 
opened,  &c.,  may  apply  by  petition  to  the  Court  of  Quarter  Ses- 
sions, who  shall  appoint  six  viewers,  &c. ;  and  this  law  makes  full 
provision  for  ascertaining  the  damage,  and  the  payment  of  it; 
but  the  company  have  no  authority  to  petition  the  court  for 
viewers,  nor  the  court  to  appoint  viewers  on  their  petition.  The 
applicant  for  this  injunction  can  proceed  to  have  his  damages  as- 
sessed. Instead  of  proceeding  in  that  way,  he  applies  to  this 
court  for  an  injunction,  until  the  damages  are  ascertained — 
which  can  never  be  ascertained,  unless  he  petitions  the  Court  of 
Quarter  Sessions. 

The  act  above  cited  is  express  and  positive,  that  the  commis- 
sioners may  proceed  to  make  this  road,  and  lay  their  rails,  with- 
out waiting  for  the  action  of  the  commissioners  in  opening  the 
whole  width  of  one  hundred  feet.  It  is  to  be  done  immediately  af- 
ter the  passage  of  this  act — not  immediately  after  the  street  is  opened- 

The  act  is  in  some  respects  different  from  many  others :  it  fixes 
with  precision  the  site  of  the  road,  and  prohibits  any  variation 
from  it :  it  provides  for  compensation.  But  the  petitioner  alone 
can  obtain  the  viewers  :  the  company  cannot  proceed  to  have 
damages  ascertained. 

The  object  and  intention  of  the  law  is  as  plain  as  its  words. 
It  was  foreseen,  that  in  the  neighborhood  of  this  city,  every 
difficulty  and  obstruction  which  individual  cupidity  or  perverse- 
ness  could  suggest  would  be  thrown  in  the  way  of  the  company  ; 
and  it  made  *provision  to  arrest  all  this,  and  have  this  im-  r*e-i  o 
portant  road  at  once  completed. 

If  this  man,  instead  of  proceeding  as  is  provided  in  all  our  road 
laws,  railroad  laws  and  canal  laws,  can  disregard  the  whole  of 
their  provisions,  and  ask  an  injunction — and  if  this  court  will 
grant  it,  there  is  an  end  of  internal  improvements. 

There  can  be  no  case  imagined,  where  it  may  not  be  exercised 
as  properly  as  in  this  case.  The  land  is  not  improved :  if  the 
draft  exhibited  is  correct,  only  somewhere  between  one-quarter 
of  an  acre  and  an  acre  and  a  quarter  will  be  occupied,  and  that 
near  a  corner  of  a  ten  acre  lot. 

As  to  the  power  of  this  court.  No  court  ever  declared  an 
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act  of  the  legislature  unconstitutional  on  motion,  or  on  appli- 
cation for  an  injunction,  if  there  was  the  smallest  doubt. 
Judge  Baldwin  expressly  states  that  his  impression  was,  that 
the  act  of  New  Jersey  was  unconstitutional ;  but  says  he 
cannot  declare  it  to  be  so  in  a  question  as  to  an  injunction. 
And  in  the  case  before  him,  he  only  granted  the  injunction  until 
the  survey  was  filed,  and  the  report  of  the  commissioners  was 
made,  both  of  which  were  required  by  the  Act  of  Assembly  of  New 
Jersey. 

I  shall  conclude  by  a  reference  to  the  last  decision  of  this 
court  on  the  power  of  the  legislature,  and  the  subject  of  compen- 
sation. It  had  been  decided  before,  in  3  Yeates  363,  that  a 
turnpike  road  was  not  private  property,  but  a  public  highway ; 
that  laws  forbidding  a  valuation  of  damages,  until  the  work  was 
done,  and  the  appraisers  could  fairly  estimate  the  injury,  was 
constitutional :  and  Chancellor  Kent  thought  it  the  most  proper 
time.  By  an  Act  of  Assembly  of  the  7th  of  April  1832,  it  was 
provided,  that  on  proper  examination  in  the  mode  there  pre- 
scribed, a  street  might  be  opened  in  the  city  of  Pittsburgh  ;  and  it 
was  opened ;  some  buildings,  or  parts  of  buildings,  were  pulled 
down,  and  the  ground  on  which  they  stood  converted  into  a 
street.  By  the  law,  this  damage  was  to  be  rateably  assessed  on 
the  owners  of  contiguous  lots,  who  would  derive  benefit  from  the 
street  being  opened ;  and  it  was  so  assessed ;  but  no  method  of 
enforcing  the  payment  was  found  in  the  law.  On  the  6th  of 
April  1833,  and  while  the  courts  at  Pittsburgh  were  considering 
of  objections  to  the  reports  of  damages  and  assessments  on  those 
who  were  to  pay,  another  act  was  passed,  directing  that  the  sums 
assessed  on  the  contiguous  lots  should  be  a  lien  on  the  lots 
respectively,  and  recoverable  by  sci.  fa.  and  judgment  and  execu- 
tion. On  a  writ  of  error  to  one  of  those  suits  of  sci.  fa.  it  was 
objected,  that  the  first  act  was  unconstitutional,  because  it  pro- 
vided no  mode  of  compelling  compensation ;  and  the  second,  be- 
cause the  advantage  to  the  owners  of  the  lots  or  parts  of  lots  on 
which  buildings  had  stood,  was  to  be  estimated.  This  court  de- 
cided both  acts  to  be  constitutional.  See  McMasters  v.  The 
Commonwealth,  3  Watts  292.  This  case  recognises  the  same 
*^iqi  doctrine  cited  from  the  New  York  *cases ;  the  right  to 
J  take  property  for  public  improvements,  of  the  propriety 
and  utility  of  which  improvements  the  legislature  is  to  judge  ; 
that  compensation  must  be  made  ;  but  the  legislature  have  the 
power  of  directing  the  mode  of  ascertaining  the  damages,  and  en- 
forcing the  payment  of  them  ;  and  that  a  law  is  not  unconstitU' 
tional,  because  a  particular  individual  thinks  a  better  mode  of  pro- 
ceeding might  have  been  adopted. 

I  consider  the  case  before  us  as  nothing  but  a  question  on  the 
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constitutionality  of  this  act  of  the  27th  February  1838,  I  cannot 
raise  in  my  own  mind  a  doubt  of  its  own  meaning.  I  cannot  re- 
ject the  words  "  are  hereby  authorized  to  lay  a  double  track  of 
rails  on  the  centre  of  this  street,  immediately  after  the  passage  of 
this  act,"  and  substitute  the  words  immediately  after  the  street 
shall  be  opened.  The  expressions  are  different,  and  I  believe  the 
intention  was  as  different.  The  commissioners  might  refuse  to 
open  ;  be  indicted  ;  convicted ;  go  out  of  office ;  and  the  same 
proceeding  against  their  successors.  At  all  events,  the  intention 
was  the  speedy  completion  of  the  road,  and  the  certainty  of  com- 
pensation. The  authority  to  enter  is  express  and  special.  The 
road  company  can  do  no  act  to  hasten  the  proceedings ;  the  time 
of  compensation  depends  on  the  complainant  and  the  court.  The 
company  offer  to  pay  under  either  act.  They  must  pay  directly 
to  the  complainant,  and  not  to  the  county.  I  cannot  believe  we 
have  the  power  to  resist  an  Act  of  Assembly  which  is  not  openly 
said  to  be  unconstitutional,  and  which  repeated  decisions  of  this 
court  have  sanctioned.  I  can  see  in  this  proceeding  what  will 
stop  every  entry  on  land  to  make  every  canal  or  railroad.  A 
man  has  nothing  to  do  but  refuse  to  ask  compensation  in  the  mode 
pi  escribed  by  law,  and  come  to  this  court  to  suspend  its  execu- 
tion— nay,  to  send  officers  to  resist  its  execution,  whenever  it  can 
be  made  to  appear  to  our  satisfaction,  not  that  it  provides  no  com- 
pensation, but  that  a  better  or  more  speedy  mode  of  compensation 
might  have  been  devised.  Canals  and  railroads  have  been  begun, 
and  not  completed  for  months,  nay,  for  years ;  the  law  makes  no 
provision  for  compensation,  nor  even  for  assessment  of  damage, 
until  it  is  completed ;  and  we  have  decided  that  such  cases,  are 
valid.  The  county  officers  are  directed  to  open  a  street  forthwith. 
I  would  consider  this  street  as  open,  when  its  precise  course  and 
breadth  is  specially  designated  in  the  law.  The  commissioners  of 
railroads  are  authorized  to  enter  instantly  ;  and  we  are  asked  to 
presume  the  county  officers  will  resist  the  law,  and  never  open  the 
road,  and  the  owner  will  never  be  paid,  or  not  paid  for  a  month  or 
two ;  and  in  defiance  of  the  laws,  and  in  contradiction  to  our  own 
decisions,  and  those  of  the  most  distinguished  jurists  of  other 
states,  to  arrest  in  a  summary  proceeding  the  execution  of  the  law, 
and  the  completion  of  this  improvement,  and  establish  a  precedent 
which  may  stop  every  improvement — to  disregard  plain  expressions 
in  a  statute,  and  treat  very  lightly  the  authority  of  the  legislature 
of  our  state;  and  I  cannot  *conceive  any  thing  of  worse  r*cg/) 
example,  or  likely  to  produce  worse  effect,  than  one  branch  ^ 
of  our  government  disregarding,  not  to  say  contradicting  and  set- 
ting at  naught,  the  acts  and  doings  of  another.  All  former  de- 
cisions say  we  are  not  to  resist  or  deny  effect  to  a  law,  unless  it  is 
so  clearly  void,  as  to  remove  all  doubt.  This  law  is  not  said  to  be 
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clearly  void,  or  even  void ;  yet  we  resist  it,  because  it  is  not  in 
every  respect  framed  in  a  manner  most  agreeable  to  the  complain- 
ant, arid  suspend  it  (as  I  understand  the  decision,  at  least),  until 
this  court  meet  in  December,  even  though  the  county  commission- 
ers should  open  the  street  within  a  fortnight.  I  say  it  is  the  legis- 
lature we  resist ;  the  railroad  company  have  acted  as  the  law  di- 
rected them  to  act.  They  have  omitted  no  act  required  of  them, 
or  directed  to  be  done  by  them  ;  it  is  neither  more  nor  less  than 
an  injunction  to  restrain  them  from  acting  as  the  law  directs  them 
to  act ;  that  is,  it  is  a  decision  that  the  law  is  unconstitutional,  or 
defective  in  some  way  which  gives  this  court  power  to  suspend  it. 
Believing  it  to  be  neither  unconstitutional,  nor  unjust,  nor  unwise, 
I  cannot  agree  to  the  decision. 

Motion  refused. 

Cited  by  Counsel,  10  Casey  383  ;  1  Grant  417  ;  2  Ashmead  216  ;  ||14  Smith 
392;  17  Id.  518  ;  28  Id.  368  :  s.  c.  2  W.  N.  C.  5  ;  1  Norris  376  ;  4  W.  N.  C. 
100;  12  Norris  199:  s.  c.  9  W.  N.  C.  448  :  3  Outerbridge  472;  s.  c.  12  W. 
N.  C.  134;  Id.  384.|| 

Cited  by  the  Court,  2  Harris  196  ;  12  Id.  160 ;  1  Grant  93;  5  P.  F.  Smith 
138.  ||  As  to  the  grounds  upon  which  a  threatened  permanent  trespass  will 
be  enjoined  :  Masson's  Appeal,  20  Smith  31. || 

|| Distinguished,  Minnig's  Appeal,  1  Norris  377  :  4  W.  N.  C.  101. || 


[PHILADELPHIA,   APRIL  30,  1838.] 

The  Insurance  Company  of  Pennsylvania  against 
Smith  and  Others. 

J.  C.  &  W.  H.  S.,  who  were  the  owners  of  a  vessel,  gave  an  order  to  the 
plaintiffs  to  make  insurance  on  the  vessel,  on  a  voyage  from  Philadelphia  to 
Canton  and  back,  and  also  on  $15.000  in  specie  out,  and  goods  home  in  the 
same  vessel,  and  for  the  same  voyage.  On  the  same  day,  J.  C.  &  W.  II.  S. 
gave  their  promissory  note,  with  an  endorser,  to  the  plaintiffs  for  the  amount 
of  the  premium  on  both  risks,  payable  in  fourteen  months.  The  specie  was 
insured,  was  obtained  by  a  note  of  W.  L.  &  Co.,  borrowed  from  them  by  J. 
C.  &  W.  H.  S.,  and  discounted  at  a  bank,  where  the  specie  was  obtained,  and 
handed  over  to  W.  L.  &  Co.,  in  whose  books  the  transaction  was  thus  entered : 
"  Charge  adventure  to  Canton,  per  Caledonia,  in  Co.  with  J.  C.  &  W.  H.  S. 
with  our  note  23d  inst.,  six  ino.  for  $15,000  to  be  for  account  of  J.  C.  &  W.  H. 
S. — the  property  ours — the  profit  or  loss  to  be  for  J.  C.  &  W.  H.  S."  which 
was  approved  by  the  latter.  When  the  note  for  the  premium  became  due, 
the  endorser  paid  twenty  per  cent,  of  the  amount,  and  he  was  thereupon 
exonerated  by  the  plaintiffs  from  further  liability.  At  the  time  making  the 
insurance,  J.  C.  &  W.  H.  S.  did  not  communicate  to  the  plaintiffs  the  facts 
*5211  *nat  any  otner  person  *was  interested  in  the  specie.  Held,  that 
J  under  all  the  circumstances,  W.  L.  &  Co.  were  to  be  considered  as 
the  owners  of  the  specie  and  the  proceeds,  and  J.  C.  &  W.  H.  S.  as  their 
agents,  and  that  W.  L.  &  Co.  were  liable  to  the  plaintiffs,  for  the  amount  of 
premium  unpaid. 
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THIS  was  an  action  on  the  case,  brought  by  the  Insurance  Com- 
pany of  the  State  of  Pennsylvania,  against  John  C.  Smith,  Wil- 
liam H.  Smith,  John  F.  Lewis,  Joseph  H.  Purdon  and  William 
H.  Jones,  who  survived  Silas  E.  Weir. 

The  case  came  on  for  trial  before  Judge  Rogers,  at  Nisi  Prius, 
held  in  Philadelphia  on  the  18th  of  November  1836,  when  a 
verdict  was  taken  for  the  plaintiffs  for  $723.30,  subject  to  the 
opinion  of  the  court  in  bane  upon  the  evidence,  as  to  the  right  of 
the  plaintiff  to  recover,  and  the  amount  of  the  recovery.  If  the 
court  should  be  of  opinion  with  the  plaintiff,  judgment  to  be 
entered  for  the  plaintiff,  calculating  interest  to  the  date  of  that 
judgment;  if  with  the  defendants,  the  verdict  to  be  set  aside  and 
a  nonsuit  entered. 

The  action  was  assumpsit,  to  recover  the  premium  of  insurance 
on  $15,000  specie,  insured  by  the  plaintiffs  in  the  ship  Caledonia, 
at  and  from  Philadelphia  to  Canton  and  back  ;  specie  out  and 
goods  home.  On  the  19th  of  May  1827,  the  order  of  insurance 
was  given  by  J.  C.  &  W.  H.  Smith,  the  two  first  named  defendants, 
at  four  per  cent,  on  $15,000,  viz.  $601,  and  was  connected  with 
another  order  to  insure  their  interest  in  the  vessel,  valued  at 
$15,000.  The  following  is  a  copy  of  the  order: 

"  Insure  $15,000  on  two-thirds  ship  Caledonia,  Barr,  M.,  at  and 
from  Philadelphia  to  Canton,  and  at  and  from  thence  back  to  Phila- 
delphia, with  the  usual  liberties  on  such  voyages — our  two-thirds 
of  said  ship  valued  at  $15.000. 

Also  $15,000  in  specie  out,  and  goods  home ;  same  vessel  and 
voyage. 

Prem.  4  per  cent.  Philadelphia  19th  May  1827. 

JOHN  C.  &  W.  H.  SMITH." 

On  the  same  day,  John  C.  &  W.  H.  Smith  gave  their  promissory 
note  at  fourteen  months,  for  $1202,  the  amount  of  premium  on 
both  risks.  The  note  was  drawn  to  the  order  of  and  endorsed  by 
H.  Toland. 

The  note  was  not  paid  at  maturity,  and  is  unpaid  still,  except 
twenty  per  cent,  of  the  amount,  which  was  received  from  Mr. 
Toland  in  discharge  of  his  responsibility  as  endorser.  This  pay- 
ment was  made  on  the  22d  of  July  1828,  when  the  note  fell  due, 
*J.  C.  &  W.  H.  Smith,  agreeing  that  their  responsibility  r*roo 
should  not  be  affected  by  the  receipt  of  that  amount  from  "- 
Mr.  Toland. 

In  June  1829,  the  plaintiff  discovered  that  Weir,  Lewis  &  Co., 
of  whom  the  defendants,  Lewis,  Purdon  &  Jones,  are  the  surviving 
partners,  were  (as  they  alleged),  partners  in  the  shipment  of  specie, 
with  the  defendants,  John  C.  &  W.  H.  Smith ;  and  thereupon 
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they  brought  this  action  of  assumpsit  for  the  premium  against  all 
the  defendants. 

At  the  trial,  the  evidence  was  directed  to  this  question  of  part- 
nership, the  existence  of  which  was  denied  by  the  defendants,  who 
alleged,  that  the  specie  was  a  loan  from  Weir,  Lewis  &  Co.,  to  J. 
C.  &  W.  II.  Smith ;  and  the  whole  case  was  referred  to  the  decis- 
ion of  the  court,  under  the  agreement  as  above  stated. 

The  evidence  on  the  part  of  the  plaintiff  consisted  of,  the  order 
to  insure ;  the  policy ;  the  premium  note ;  the  manifest  of  the 
Caledonia's  cargo ;  certain  entries  in  the  receipt  book  of  Weir, 
Lewis  &  Co.,  and  in  their  account  books ;  and  the  parol  testimony 
of  Joseph  L.  Inglis,  is  as  follows : 

"  I  am  Secretary  of  the.  Pennsylvania  Insurance  Company. 
Can't  tell  exactly  when  the  company  became  aware  of  the  partner- 
ship :  it  was  sometime  in  the  month  of  June  1829.  The  22d  July 
1828,  was  the  date  of  the  payment  by  Mr.  Toland.  This  is  the 
only  amount  that  has  been  paid.  John  C.  &  W.  II.  Smith  are 
insolvent,  and  were  so,  when  and  befere  this  note  became  due. 
The  note  fell  due  on  the  same  day  as  this  payment  made  Mr. 
Toland  :  and  we  withdrew  it." 

"  31st  May  1837.  Notes  receivable  Dr.  to  John  C.  & 
W.  H.  Smith,  their  note  19th  inst.,  at  14  mos.,  with 
Henry  Toland's  policy,  21,002.  $1202." 

Among  the  entries  are  the  following. — In  the  receipt  book  of 
Weir,  Lewis  &  Co.,  in  May  1827  : 

"  Charge  adventure  to  Canton  per  Caledonia,  in  Co.  with  J.  C. 
&  W.  H.  Smith,  with  our  note  23d  inst.  6  mo.  for  $15,000,  to  be 
for  account  of  Jno.  C.  &  W.  H.  Smith — the  property  ours — the 
profit  or  loss  to  be  for  J.  C.  &  W.  H.  Smith. 

Approved, 

J.  C.  &  W.  II.  SMITH." 

In  an  account  book,  a  long  debtor  and  creditor  account,  headed, 
"  Dr.  adventure  to  Canton  per  Caledonia,  in  Co.  with  J.  C.  &  W. 
H.  Smith." 

The  evidence  on  the  part  of  the  defendants  consisted  of  the  parol 
testimony  of  James  Morrell,  viz. : 

*r9on       *"  I  was  a  bookkeeper  of  J.  C.  &  W.  H.  Smith  in  May 

'   1827 ;  had  been  so  for  a  number  of  years.     There  were 

young  men  besides  myself.     They  had  repeatedly  taken  up  loans, 

during  the  time  I  was  with  them,  for  a  large  amount.     They  never 

gave  their  notes  for  their  loans.     They  generally  gave  securities, 

of  one  kind  or  another,  goods  or   policies.      These  loans  were 
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credited  to  the  account  of  Weir,  Lewis  &  Co.,  or  so  much  money 
received  of  them — not  specifically  as  loans.  I  have  some  slight 
knowledge  of  this  shipment  per  Caledonia,  from  the  parties  them- 
selves. I  was  in  the  secrets  of  all  the  parties.  The  money  was 
borrowed  or  taken  from  Messrs.  Weir,  Lewis  &  Co.  for  the  purpose 
of  making  up  the  funds  of  the  Caledonia.  Weir,  Lewis  &  Co.  gave 
to  the  Smiths  their  note  on  the  23d  or  24th  of  May  for  $15,000 : 
with  the  proceeds  discounted  at  the  Bank  of  the  United  States,  we 
procured  from  the  bank  specie — Spanish  dollars — and  handed  the 
specie  over  to  Messrs.  Weir,  Lewis  &  Co.,  which  was  shipped  on 
board  the  Caledonia  in  the  names  of  J.  C.  &  W.  H.  Smith  and 
Weir,  Lewis  and  Co.  Messrs.  W.,  L.  &  Co.  took  a  bill  of  lading, 
and  the  Messrs.  Smith  insured  the  §15,000  in  the  Pennsylvania 
Insurance  office :  the  property  came  back  in  the  name  of  J.  C.  & 
W.  H.  Smith  and  Weir,  Lewis  &  Co.  No  adventure  account  was 
opened  for  this  in  J.  C.  &  W.  H.  Smith's  books,  because  my  rule 
was  to  carry  profit  and  loss  to  the  general  account  of  the  ship.  The 
insurance  was  carried  to  the  debit  of  the  general  account  of  the  ship. 
— The  note  received  from  Weir,  Lewis  &  Co.  I  entered,  '  Bills  re- 
ceivable Dr.  to  Weir,  Lewis  &  Co.'— John  C.  &  W.  H.  Smith 
owned  two-thirds,  Henry  Toland  one-third  of  the  ship. — The 
Messrs.  Smith  were  in  good  credit  at  the  date  of  the  note ;  they 
stopped  payment  the  28th  of  April  1828.  No  freight  was  charged 
on  this  adventure :  it  was  considered  as  the  property  of  Messrs. 
Smith,  and  therefore  no  charge  of  freight.  They  would  account  to 
Mr.  Toland  for  the  amount  occupied  as  freight  over  their  propor- 
tion. William  A.  Smith  was  the  general  agent  of  John  C.  &  W. 
H.  Smith  at  Canton  in  1827." 

Sundry  policies  assigned  by  John  C.  &  W.  H.  Smith,  at  various 
times,  to  Weir,  Lewis  &  Co.,  were  also  given  in  evidence. 

There  was  another  suit  against  Messrs.  Lewis,  Purdon  &  Jones 
only,  for  the  same  cause  of  action,  which  it  was  agreed  should  be 
submitted  upon  the  same  evidence  as  in  the  preceding  case,  if  the 
court  should  not  in  that  case  give  judgment  for  the  plaintiff. 

Mr.  Scott  and  Mr.  Randall,  for  the  plaintiffs,  cited  Jordan  v. 
Cooper,  3  S.  &  R.  582 ;  Foy  v.  Bell,  3  Taunt.  493 ;  Mavor  v. 
Simpson,  Id.  497,  in  note :  People  v.  Howell,  4  Johns.  Rep.  296 ; 
Smith  v.  Rogers,  17  Id.  340;  Kean  v.  *Dufresne,  3  S.  &  r*^9J. 
R.  233 ;  N.  Y.  Bank  v.  Fletcher,  5  Wend.  87 ;  Toby  v.  L  c 
Barber,  5  Johns.  Rep.  68 ;  Murray  v.  Governor,  3  Johns.  Cas. 
438;  Herring  v.  Sanger,  Id.  71 ;  Schermerhorn  v.  Lornes,  7  Johns. 
Rep.  311;  Johnson  v.  Weed,  9  Id.  310;  Putnam  v.  Lewis,  8  Id. 
389  :  Sheeny  v.  Mundeville,  6  Cranch  264 ;  Leas  v.  James,  10  S. 
&  R.  315 ;  Hooper  v.  Lusby,  4  Camp.  66 ;  Graves  v.  B.  Marine 
Co.,  2  Cranch  439 ;  Robertson  v.  Wilkinson  3  Price  538 ;  Willett 

521 


524  SUPREME  COURT  \Marcli  Term, 

[Insurance  Company  of  Pennsylvania  v.  Smith.] 

v.  Chambers,  Cowper  814;  Carrick  v.  Vickers,  Douglass  653; 
Robinson  v.  Gleader,  2  Bing.  N.  C.  156 ;  s.  c.  29  E.  C.  L.  R. 
290  ;  Wolf  v.  Horncastle,  1  Bos.  &  Pul.  316  ;  De  Vignier  v.  Swan- 
son,  Id.  346  :  Ruan  v.  Gardner,  1  Wash.  C.  C.  Rep.  149 ;  Beale 
v.  Pettit,  Id.  242 ;  Thatcher  v.  Dinsmore,  5  Mass.  299 ;  Chapman 
v.  Durant,  10  Id.  50  ;  Field  v.  Holland,  6  Cranch  8 ;  Phillips  on 
Ins.  76 ;  2  Condy's  Marshall  334,  709-5 ;  4  Starkie's  Evid.  1089, 
note  1 ;  Gow  on  Partnership  71,  193 ;  1  Marshall  310 ;  Adams  v. 
Penn.  Ins.  Co.,  1  Rawle  106 ;  Glassington  v.  Thwaites,  1  Sim.  & 
Stuart  124  ;  1  Eng.  Chan.  Rep.  64  ;  Farraday  v.  Hudson,  1  Jacobs 
144  ;  Fox  v.  Clifton,  6  Bingh.  754 ;  19  E.  C.  L.  R.  241 ;  Fox  v. 
Clifton,  9  Bingh.  115 :  23  E.  C.  L.  R.  274 ;  Gurdon  v.  Robson,  2 
Campbell  302 ;  Waugh  v.  Carver,  2  H.  Bl.  240 ;  De  Barhem  v. 
Smith,  1  Esp.  N.  P.  Rep.  29 ;  Williams  v.  Read,  2  Starkie  2.90 ; 
3  E.  C.  L.  R.  351 ;  Osborne  v.  Brennan,  2  Nott  &  McC.  427. 

Mr.  Williams  and  Mr.  Biddle,  for  the  defendants,  cited  Brown 
v.  Jackson,  2  Wash.  C.  C.  Rep.  27 ;  Millick  v.  Peterson,  Id.  31 ; 
Bauduy  v.  Union  Ins.  Co.,  Id.  391 ;  Copper  v.  Powell,  Anthon's 
N.  P.  49 ;  Foy  v.  Bell,  3  Taunt.  493 ;  Mavor  v.  Simpson,  Id.  496, 
note ;  De  Forest  v.  Fulton  Fire  Ins.  Co.,  1  Hall's  N.  Y.  Rep.  84 ; 
Ex  parte  Peel,  6  Ves.  604 ;  Greenslade  v.  Dower,  7  Barn.  &  Cresw. 
635 ;  s.  c.  14  E.  C.  L.  R.  106 ;  Grace  v.  Smith,  2  Wm.  Black. 
998 ;  Lowry  v.  Brooks,  2  McCord  421 ;  Holmes  v.  United  Ins.  Co., 
2  Johns.  Cas.  329 ;  Coope  v.  Eyre,  1  Hen.  Black.  37 ;  Hooper  v. 
Lusby,  4  Campbell  66 ;  French  v.  Backhouse,  5  Burr.  2727 ; 
Power  v.  Butcher,- 10  Barnw.  &  Cresw.  329 ;  s.  c.  21  E.  C.  L.  R. 
89 ;  Shoemaker  v.  Smith,  2  Binn.  243 ;  De  Gaminde  v.  Pigou,  4 
Taunt.  246 ;  Turner  v.  Burrows,  5  Wendell  541 ;  Bell  v.  Julting, 
1  Moore  153;  s.  c.  4  E.  C.  L.  R.  392;  Johnson  v.  Weed,  9  Johns. 
Rep.  310 ;  Houston  v.  Robertson,  1  Holt  88  ;  s.  c.  E.  C.  L.  R. 
36 ;  IE.  C.  L.  R.  447  ;  Bell  v.  Jarison,  1  Maule  &  Selw.  201 ;  1 
Phillips  on  Insurance  77,  79  ;  Gow  on  Partnership  13,  14,  52 ; 
Abbott  on  Shipping  112,  113  ;  Ross  on  Vendors  119,  132;  Carey 
on  Partnership  33  ;  2  Starkie's  Evid.  345  ;  2  Caines  303  ;  1  Camp- 
bell 532 ;  1  Mason  128 ;  Hughes  on  Ins.  138 ;  Park  on  Ins.  26 ; 

Marshall  on  Ins.  2S7 ;  3  Kent's  *Comm.  200;  3  Starkie's 

Evid.  1172,  1276;  2  Phillips  on  Ins.  363. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — The  actions  are  brought  to  recover  a  premium  of 
insurance,  on  $15,000  specie,  insured  by  J.  C.  &  W.  H.  Smith,  in 
the  Caledonia,  owned,  two-thirds  by  J.  C.  &  W.  H.  Smith,  and 
one- third  by  Henry  Toland,  at  and  from  Philadelphia  to  Canton, 
and  on  goods  back.  The  specie  was  insured  as  the  property  of 
J.  C.  &  W.  H.  Smith,  but  the  plaintiff  alleges  that  it  was  held  in 
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partnership  with  Weir,  Lewis  &  Co,  or  that  Weir,  Lewis  &  Co. 
were  the  exclusive  owners  ;  and  that,  in  either  case,  they  are  enti- 
tled to  recover  in  one  of  the  two  actions  brought.  The  suits  were 
tried  at  Nisi  Prius,  and,  by  agreement,  a  verdict  was  taken  for  the 
plaintiff,  subject  to  the  opinion  of  the  court  in  bane,  upon  the  evi- 
dence, as  to  the  right  of  the  plaintiff,  and  the  amount.  It  be- 
comes necessary  under  this  agreement  to  ascertain,  in  the  first 
place,  the  relation  of  the  respective  firms  as  to  this  shipment. 
After  an  examination  of  the  documentary  and  parol  evidence,  we 
have  come  to  the  conclusion  that  the  specie  and  the  homeward  cargo 
were  the  property  of  Lewis  &  Co.,  and  that  the  use  of  it  only  be- 
longed to  J.  C.  &  W.  H.  Smith.  By  the  contract,  the  latter  firm 
were  entitled  to  all  the  profits  made  by  the  adventure,  and  they  were 
also  bound  to  sustain  all  the  loss  which  might  arise  from  it.  There 
is  some  obscurity  attending  this  transaction,  arising  from  the  diffi- 
culty in  showing  the  exact  nature  of  the  contract  between  these 
respective  firms.  It  is  a  matter  resting  between  themselves,  of 
which  the  plaintiff  is  necessarily  ignorant ;  and  we  can  only  judge 
of  the  agreement  from  the  documents  which  they  may  furnish,  and 
parol  testimony  which  they  have  adduced.  From  these,  it  would 
appear  that  it  was  the  intention  of  the  contracting  parties  that  Weir, 
Lewis  &  Co.  should  hold  the  specie,  and  its  proceeds  at  Canton,  not 
as  a  pledge  for  the  security  of  money  advanced,  as  has  been  con- 
tended, but  in  absolute  property.  What  may  have  induced  this 
arrangement,  we  do  not  know  with  any  certainty,  but  it  may  have 
been  intended  as  a  safeguard  against  any  loss  or  inconvenience 
which  might  arise  from  the  insolvency  of  the  Smiths ;  to  secure 
their  right  to  the  specie  and  homeward  cargo  in  that  event :  or  in 
case  of  loss  that  the  right  might  not  admit  of  question,  leaving  the 
profits  of  the  voyage,  if  any,  to  the  general  creditors.  This,  at 
any  rate,  would  be  a  prudential  course,  and  such  as  cautious  persons 
might  be  likely  to  pursue.  In  the  receipt  book  of  Weir,  Lewis  & 
Co.,  the  property  in  the  specie  is  distinctly  asserted  to  be  in  them, 
by  both  parties.  "  Charge  adventure  to  Canton,  per  Caledonia,  in 
Co.  with'  J.  C.  &  W.  H.  Smith,  with  our  note  of  the  23d  inst.,  six 
months,  §15,000,  to  be  for  account  of  J.  C.  &  W.  H.  Smith,  the 
property  ours,  the  profit  and  *loss  to  be  for  J.  C.  &  W.  H.  r*roc 
Smith.  Approved.  J.  C.  &  W.  H.  Smith."  Had  the  evi-  l 
dence  rested  here,  the  intention  of  the  parties  would  have  been 
clear ;  and  in  case  of  loss,  Weir,  Lewis  &  Co.  would  have  had  a 
right  of  action  on  the  policy,  against  the  underwriters.  Nor  is 
there  anything  in  the  other  evidence  inconsistent  with  this  view  of 
it.  Lewis,  Weir  &  Co.  gave  their  notes,  dated  the  23d  and  24th 
of  May  1827,  for  §15,000,  to  the  Smiths,  which  they  had  dis- 
counted at  the  Bank  of  the  United  States,  and  with  the  proceeds 
procured  specie,  and  handed  over  the  specie  to  Weir,  Lewis  &  Co. 
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The  specie  was  shipped  in  the  Caledonia,  in  their  joint  names. 
Weir  &  Co.  took  the  bill  of  lading,  and  the  Smiths  insured  the 
$15,000  in  the  Pennsylvania  Insurance  Co.  It  was  part  of  the 
contract  that  the  latter  firm  should  bear  all  the  expenses,  and  have 
the  property  as  between  themselves,  for  the  purpose  of  effecting  the 
insurance.  This,  so  far  from  being  inconsistent,  would  rather  seem 
to  add  weight  to  the  testimony  derived  from  the  entry  in  the  receipt 
book  to  wh'ich  I  have  adverted.  From  the  testimony,  I  infer  that 
the  specie  was  placed  in  the  custody  of  Weir,  Lewis  &  Co.,  and  that 
it  remained  under  their  control  until  it  was  shipped  by  them  in  the 
Caledonia  ;  a  natural  arrangement,  on  the  supposition  that  the  spe- 
cie was  their  property  and  which  tallies  with  the  words  of  the  con- 
tract, signed  and  approved  by  both  firms  at  the  time  .the  agreement 
was  made.  It  is,  indeed,  'difficult  to  explain  the  course  the  business 
took,  except  on  the  ground  that  the  specie  and  the  homeward 
cargo,  so  far  as  respects  this  shipment,  was  their  property.  It  is 
said  that  it  is  noticed  as  a  joint  adventure  in  several  of  the 
entries,  that  it  is  so  treated  in  the  entry  on  the  manifest,  and  in 
the  letters  from  Weir,  Lewis  &  Co.  to  Wm.  A.  Smith,  their  agent 
in  Canton,  and  in  his  reply  to  them ;  from  this  the  plaintiff  con- 
tends that  it  is  a  limited  partnership,  as  to  this  shipment.  In  one 
sense,  it  may  be  so ;  as  the  Smiths  had  an  interest  in  the  capital 
which  was  procured  for  their  use,  and  which  so  far  was  subject  to 
their  control.  By  the  agreement,  they  were  entitled  to  all  profits 
of  the  adventure,  and  at  the  same  time  were  responsible  for  any 
losses.  For  this  reason,  it  may  with  propriety  be  entered  in  the 
receipt  book,  to  be  for  account  of  J.  C.  &  W.  H.  Smith,  and  as  an 
adventure  in  company  with  J.  C.  &  W.  H.  Smith.  This  phrase- 
ology, as  we  are  induced  to  believe,  was  adopted  for  the  purpose 
of  showing  the  interest  in  the  money  which  had  been  advanced  on 
their  account,  and  for  their  use.  The  various  papers  and  letters 
show  the  extent  of  that  interest,  as  also  the  interest  of  the 
other  firm.  J.  C.  &  W.  H.  Smith,  were  to  have  the  use  of  the 
capital  sum,  which  they  were  to  invest  in  a  return  cargo,  the 
profits  of  which  were  to  belong  to  them,  but  the  right  of  the  pro- 
perty in  the  specie  and  its  proceeds,  was  to  remain  in  the  other 
firm ;  in  this  respect  resembling  a  chattel,  where  the  use  is  in  one 
person  and  the  property  in  another. 

*^971       *But,  it  is  said,  that  the  parties  have  held  themselves  out 
J   as  partners,  and  that  whatever  may  be   the  real   nature  of 
the  transaction,  as  between  themselves,  they  shall  not  be  permitted 
to  deny  the  partnership,  so  as  to  avoid  responsibility  to  third  per- 
sons.    It  is  said,  that  if  a  person  will  lend  his  name  as  a  partner, 
he  becomes,  as  against  all  the  rest  of  the  world,  a  partner ;  not 
upon  the  grounds  of  the  real  transaction  between  them,  but  upon 
principles  of  general  policy,  to  prevent  the  frauds  to  which  cred- 
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itors  would  be  liable,  if  they  were  to  suppose  they  lent  their  money 
upon  the  apparent  credit  of  three  or  four  persons,  when  in  fact 
they  lent  it  only  to  two  of  them,  to  whom,  without  the  others,  they 
would  have  lent  nothing.  And  this  is  true ;  but  the  circumstances 
of  this  case  repel  any  presumption,  that  the  underwriters  were,  or 
could  be  induced  to  enter  into  this  contract  by  the  fact  of  any 
entries  which  were  afterwards  made,  either  in  the  receipt  book,  or 
in  the  manifest.  The  reason,  therefore,  on  which  the  rule  is 
founded,  does  not  apply  to  the  case,  and  hence,  we  think,  there  is 
no  weight  in  the  position  assumed  by  the  plaintiff's  counsel. 

From  the  view  which  we  have  taken  of  this  contract,  it  results, 
that  as  to  the  insurance  of  the  specie,  J.  C.  &  W.  H.  Smith  stand 
in  the  relation  of  agents  to  Weir,  Lewis  &  Co.  There  is  no  ex- 
press proof,  it  is  true,  of  the  agency,  nor  can  the  plaintiff  be 
expected  to  furnish  such  proof,  yet  this  is  a  reasonable  inference 
from  all  the  testimony.  We  hold  it  to  be  immaterial,  that  the 
policy  was  effected  and  the  purchase  of  the  specie  made,  at  differ- 
ent days,  for  it  is  very  plain,  it  was  all  one  transaction,  the  result 
of  an  agreement  between  these  firms,  and  by  no  means  out  of  the 
ordin-ary  course  of  business.  The  parties  to  the  contract  are  J.  C. 
&  W.  H.  Smith,  who  execute  the  policy,  as  well  in  their  own 
names,  as  for  and  in  the  name  or  names  of  all  and  every  other 
person  or  persons  to  whom  the  property  insured  doth,  may,  or 
shall  appertain,  in  part  or  in  the  whole.  There  are  different  forms 
of  expression  used  in  different  countries,  but  whatever  may  be  the 
form,  where  the  assured  is  so  described,  any  person  may  be  com- 
prehended, and  may  avail  himself  of  the  contract,  by  proving  his 
interest,  and  showing  that  the  policy  was  intended  for  him.  In 
England,  insurance  appears  to  be  made  most  frequently  in  the 
name  of  a  broker,  who  causes  himself  to  be  insured  on  an  interest, 
as  well  in  his  own  name,  as  in  the  name  and  names  of  all  persons 
whatsoever,  to  whom  the  same  may  in  any  way  appertain.  The 
same  form  is  often  used  in  the  United  States,  and  also  one  of  a 
like  import,  in  which  the  party  effecting  the  policy  is  insured  for 
himself,  and  whom  it  may  concern.  In  relation  to  this,  there  is 
this  distinction  ;  a  policy  in  the  name  of  a  particular  person  with 
the  clause,  for  whom  it  may  concern,  or  other  equivalent  words, 
will  be  enforced  to  protect  the  interest  of  any  person  in  whose 
behalf  it  was  intended,  and  by  whose  authority  it  was  effected.  But 
if  the  policy  does  not  contain  this  general  clause,  no  other  than 
those  *named  as  the  assured,  or  on  whose  account  it  is  ex-  r#coo 
pressed,  can  avail  themselves  of  it.  The  policy  will  be  ^ 
applied  only  to  the  interest  of  the  party  named.  Phillips  on  In- 
surance 57,  58,  61 ;  Dumas  v.  Jones,  4  Mass.  647.  As  Weir, 
Lewis  &  Co.  were  the  principals,  and  J.  C.  &  W.  H.  Smith  the 
agents  in  effecting  the  insurance,  it  follows,  that  their  interest 
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would  be  protected  by  the  policy  ;  they  would  have  had  a  right  of 
action  against  the  underwriters,  for  any  loss  which  might  have 
arisen  ;  and  this,  notwithstanding  the  character  in  which  the  insur- 
ance was  made,  did  not  appear  in  the  policy.  De  Vignier  v. 
Swanson,  1  Bos.  &  Pul.  346,  in  note.  As,  then,  they  had  the 
benefit  of  the  policy,  there  is  no  peculiar  hardship  in  compelling 
them  to  pay  the  premium,  on  the  insolvency  of  their  agents. 

The  specie  was  insured  to  J.  C.  &  W.  H.  Smith,  in  the  follow- 
ing order. 

"  Insurance  $15,000  on  two-thirds  of  the  ship  Caledonia,  Barr, 
master,  at  and  from  ^Philadelphia  to  Canton,  and  at  and  from  thence 
back  to  Philadelphia,  with  the  usual  liberties  on  such  voyage.  Our 
two-thirds  of  the  said  ship,  valued  at  $15,000 ;  also  $15,000  specie 
out,  and  goods  home,  same  vessel  and  voyage.  Premium  four  per 
cent." 

The  same  day,  J.  C.  &  W.  H.  Smith  gave  to  the  plaintiffs 
their  promissory  note,  endorsed  by  Henry  Toland,  at  fourteen 
months,  for  $1202,  the  amount  of  premium  on  both  risks. 
When  the  note  became  due,  twenty  per  cent,  of  its  amount  was 
paid  by  H.  Toland,  in  discharge  of  his  responsibility  as  en- 
dorser. The  payment  was  made  with  the  consent  of  the  draw- 
ers ;  but  why  that  consent  was  thought  necessary,  it  is  diffi- 
cult to  imagine,  as  certainly  the  discharge  of  the  endorsers  of  a 
note  cannot  affect  the  responsibility  of  the  endorser  (drawer). 
The  balance  of  the  note  remains  unpaid,  owing  to  the  in- 
solvency of  the  drawers ;  and  this  suit  is  brought  to  recover 
the  money  from  the  principals,  for  whose  benefit  the  policy 
was  effected.  In  an  ordinary  contract,  it  will  not  admit  of 
doubt,  that  the  principal  would  be  liable  in  default  of  the  agent : 
nor  would  the  taking  of  a  note  from  the  agent,  under  the  cir- 
cumstances of  this  case,  prevent  a  recourse  to  the  principal.  If 
the  vendor  of  goods,  knowing  that  the  buyer,  who  deals  with 
him  in  his  own  name,  is  in  truth  the  agent  of  another,  elect  to 
give  the  credit  to  the  agent,  he  cannot  afterwards  recover  the 
value  against  the  principal ;  but  if  the  principal  be  not  known  at 
the  time  of  the  purchase,  when  discovered,  he  or  the  agent  may 
be  sued,  at  the  election  of  the  seller.1  Patterson  v.  Gandasequi, 
15  East  62.  The  law  is  also  clearly  settled,  that  when  a 
debtor  gives  his  promissory  note  on  account  of  a  pre-existing 
simple  contract  debt,  such  note  does  not  merge  or  extinguish 
the  debt  due  on  single  contract,  but  the  creditor,  on  non-pay- 
ment of  the  note,  may  resort  to  the  original  cause  of  action,  and 

||  *  Recovery  of  judgment  against  the  agent  is  not  ipso  facto  a  discharge 
of  the  principal:  Beyuier  ».  Bonsall,  29  Smith  298.  || 
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sue  upon  it.1  These  principles  are  too  well  settled  to  admit  of 
argument.  *Unless,  therefore,  there  is  something  in  r^roq 
the  particular  contract  which  forbids  it,  the  underwriters  ^ 
may  have  recourse  to  the  principals,  who,  as  well  as  the  agents 
who  effect  the  insurance,  are  liable  for  the  premium.  But,  it  is 
contended,  that  as  the  underwriters  acknowledge  the  receipt  of 
the  premium,  and  took  a  premium  note  with  an  endorser,  they 
cannot  sustain  a  suit  against  the  principal :  that  it  amounts  to  an 
election  to  give  credit  to  the  agent,  according  to  the  principles 
of  the  case  of  Patterson  v.  Gandasequi,  15  East  62.  In  Eng- 
land, the  business  of  negotiating  insurance  with  the  underwriters, 
and  of  getting  policies  effected,  is  usually  transacted  by  brokers, 
who  make  this  branch  of  business  their  profession.  There  is 
usually  an  open  account  between  each  broker  and  every  under- 
writer with  whom  he  has  much  dealing,  and  in  which  the  broker 
makes  himself  debtor  to  the  underwriter  for  all  premiums,  and 
takes  credit  for  all  losses  to  which  the  underwriter  is  liable,  and 
which  the  broker  is  authorized  to  receive.  It  is  generally  under- 
stood, that  by  the  usage  of  London,  the  underwriters  give  credit 
only  to  the  broker  for  their  premium,  and  can  resort  only  to 
him  for  payment ;  and  that  he  alone,  and  not  the  underwriters, 
can  recover  the  premium  from  the  insured.  This  peculiar  course 
of  business  has  not  been  adopted  in  this  country.  The  decisions, 
therefore,  founded  on  this  usage,  do  not  apply.  There  is  nothing 
in  this  state,  which  differs  a  contract  of  insurance  from  any  other 
contract;  and  whatever  convenience  might  attend  the  practice, 
it  is  sufficient  to  observe,  that  such  has  not  been  the  rule  here. 
The  question  is,  does  the  law  imply  a  promise  to  pay  ?  On  this 
point,  the  counsel  for  the  defendants  rely  principally  on  the  case 
of  The  Patapsco  Insurance  Co.  v.  Smith,  6  Harris  &  Johnson 
166.  We  have  already  said,  that  taking  the  premium  note,  will 
not,  per  se^  extinguish  the  original  contract ;  nor  will,  it  is  con- 
ceived, the  acknowledgment  of  the  receipt  of  the  premium  on  the 
policy,  have  that  effect.  The  underwriters  will  not,  it  is  true,  be 
permitted  to  deny  their  acknowledgment,  as  against  third  per- 
sons, but  I  Cannot  perceive  what  effect  it  should  have,  between 
the  parties  to  the  policy.  In  fact,  the  premium  haa  not  been 
paid,  although  there  is  a  formal  acknowledgment  of  it.  It  was, 
as  perhaps  both  parties  supposed,  secured  to  be  paid;  but  this, 
of  itself,  will  not  prevent  the  underwriters  from  maintaining 
a  suit  against  the  principal,  on  the  original  contract.  The  Patapsco 
Insurance  Co.  v.  Smith  was  this.  The  party  applied  expressly 
for  himself  and  others.  The  others  were  not  named,  nor  did  the 
underwriters  require  that  they  should  be  named,  but  took  the 
note  of  the  applicants,  with  an  endorser.  Under  these  circum- 
1  See  5  Whart.  109. 
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stances  the  court  decided,  that  as  they  were  apprised  of  the  fact, 
expressly,  that  others  were  concerned,  and  did  not  ask  them  to 
be  named,  and  made  parties  to  the  contract,  they  elected  to  look 
to  the  party  who  executed  the  note,  a;nd  not  to  the  other  defend- 
ants, for  payment.  The  material  circumstance  was,  that  there 


=530] 


was  no  concealment  on  *the  part  of  the  assured,  but  the 
underwriters  were  apprised  that  others   had   an   interest, 


whom  they  did  not  choose  to  have  named,  and  made  parties.  In 
that  important  particular,  the  cases  differ.  Here,  although,  from 
the  form  of  the  policy,  the  underwriters  knew  that  there  might 
be  others,  who,  from  their  interest,  might  avail  themselves  of  the 
policy,  yet  they  were  not  informed,  that  there  were  others  who 
were  concerned.  It  is  in  proof,  that  they  were  ignorant  of  that 
fact.  The  underwriter  had  a  right  to  consider  the  persons  who 
effected  the  insurance,  as  standing  in  the  relation  in  which  they 
represented  themselves.  It  was  not  their  duty  to  inquire  whether 
they  were  principals  or  agents,  or  whether  any  other  person  was 
interested  in  the  insurance.  It  cannot  now  be  an  objection  to  the 
liability  of  the  principals,  that  the  company  put  faith  in  the 
representations  of  their  own  agents.  If  the  underwriters  had 
been  aware  of  the  real  situation  of  the  parties,  it  is  very  possible 
that  they  might  not  have  deemed  the  note  of  the  agents  a  suffi- 
gient  security  for  the  payment  of  the  premium.  At  any  rate,  to 
avoid  the  responsibility  of  the  principals,  it  was  necessary  to  in- 
form the  underwriters,  as  in  the  cases  cited,  expressly,  that 
others  were  interested  in  the  insurance.  Although  the  under- 
writers may  have  known  that  others  might  be  concerned,  yet  it  was 
not  incumbent  on  them  to  inquire  into  the  fact,  whether  the  as- 
sured had  truly  represented  the  character  in  which  they  stood. 
There  can  be  no  question,  that  the  assured  held  themselves  out  to 
the  underwriters  as  principals,  and  owners  of  the  specie,  whereas, 
according  to  our  view  of  the  facts,  they  were  agents  for  another 
firm,  the  ownership  of  the  specie  being  vested  in  them.  If  the 
company  had  been  informed  that  others  were  interested,  and  did 
n-ot  think  proper  to  inquire  further,  it  would  be  an  election  (ac- 
cording to  the  case  cited),  to  look  only  to  the  responsibility  of  the 
immediate  contracting  parties.  And  in  this  respect,  there  is  no 
difference  between  a  policy  of  insurance,  and  any  other  contract 
made  by  an  agent. 

Next  as  to  the  amount.  We  are  of  opinion,  that  the  twenty  per 
cent,  paid  by  H.  Toland,  should  be  credited  on  the  whole  contract; 
of  course,  that  the  defendants  are  entitled  to  a  credit  of  ten  per 
cent,  in  this  suit.  A  debtor  may  control  at  will  the  application  of 
his  payments,  and  if  he  omits  to  make  this  application,  the  power 
devolves  on  the  creditor.  If  the  payments  have  been  applied  by 
neither  the  creditor  nor  the  debtor,  they  ought  to  be  applied  in  the 
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manner  most  advantageous  to  the  debtor,  because  the  presumption 
is  that  such  was  his  intention.  If  neither  party  avails  himself  of 
his  power,  in  consequence  of  which  it  devolves  on  the  court,  an 
equitable  application  should  be  made.  These  principles  cannot  be 
controverted.  But  where  an  application  has  been  once  made,  by 
either  debtor  or  creditor,  that  election  cannot  be  changed  at  the 
arbitrary  will  of  one,  without  the  consent  of  the  other.  Here  the 
creditor  made  a  general  appropriation  of  the  money  paid,  to  r*rq-i 
the  *entire  contract;  and  by  this  we  think  both  parties  are  *- 
bound.  Judgment  must  be  entered  for  the  plaintiffs  in  the  suit 
against  Weir,  Lewis  &  Co.,  and  for  the  defendants  in  the  other  suits. 

Judgment  accordingly. 

Cited  by  Counsel,  4  Whart.  71. 


[PHILADELPHIA,  APRIL  30, 1838.] 

Lewis  and  Another  against  The  Bank  of  Penn 
Township. 

A.  deposited  with  the  defendants  for  collection,  certain  promissory  notes 
payable  to  him.  The  defendants  had  previously  discounted  for  A.  an 
accommodation  note,  drawn  by  B.  in  his  favor,  and  endorsed  by  him  ;  and 
this  note  falling  due,  and  the  defendants  requiring  another  endorser,  A. 
agreed  that  the  defendants  should  hold  the  notes  deposited,  as  collateral 
security  for  the  payment  of  the  note  on  which  he  was  endorser.  Shortly 
afterwards,  A.  made  an  assignment  of  all  his  property  for  the  payment  of 
such  creditors  as  should  execute  a  release  of  all  demands,  &c.  The  defend- 
ants executed  the  release,  and  received  certain  dividends  under  the  assign- 
ment: Held,  that  they  had  a  right,  nevertheless,  to  retain  the  notes  deposited 
with  them,  until  payment  of  the  note  discounted  by  them. 

THIS  was  an  action  of  trover,  brought  by  Mordecai  D.  Lewis  and 
George  M.  Stroud,  assignees  of  Lynd,  Backus  &  Co.,  against  The 
Bank  of  Penn  Township  in  the  county  of  Philadelphia. 

On  the  trial  before  Kennedy,  J.,  at  a  Court  of  Nisi  Prius  held 
in  Philadelphia,  on  the  10th  of  November  1836,  the  case  appeared 
to  be  as  follows. 

\  Previous  to  the  19th  of  November  1831,  Lynd,  Backus  &  Co. 
had  deposited  with  the  defendants,  for  collection,  nineteen  promis- 
sory notes,  of  which  two  were  collected  before  the  18th  of  January 
1832,  and  three  others  before  this  suit  was  brought ;  and  the  pro- 
ceeds, together  with  the  remaining  fourteen  notes,  were  held  by  the 
defendants  at  the  time  of  suit  brought.  The  defendants  had  also 
discounted  for  Lynd,  Backus  &  Co.  two  notes  drawn  by  one  William 
A..  Kille,  in  their  favor,  and  endorsed  by  them.  The  first  r*rq.7 
"of  Kille's  notes  fell  due  on  the  19th  of  November  1831,  l 
and  the  other  on  the  31st  of  December  1831.  On  the  18th  of 
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November,  Lynd,  Backus  &  Co.  offered  for  discount  at  the  Penn 
Township  Bank  a  note  drawn  by  William  A.  Kille,  and  endorsed 
by  them,  in  renewal  of  the  note  which  was  to  fall  due  on  the  next 
day.  The  bank  refused  the  discount,  unless  another  endorser  were 
given.  On  the  19th  of  November,  the  refusal  being  communicated 
to  Lynd,  Backus  &  Co.,  they  offered,  in  lieu  of  another  endorser, 
to  let  the  bank  hold  the  nineteen  notes  above  mentioned,  as  col- 
lateral security  for  the  payment  of  the  two  notes  drawn  by  Kille, 
and  the  renewals- thereof.  This  was  agreed  to  by  the  bank;  and 
the  note  in  renewal  was  thereupon  discounted  by  them.  This  note 
was  dated  November  19th  1831,  at  ninety  days.  On  the  31st  of 
December  1831,  a  note  was  in  like  manner  discounted  for  Lynd, 
Backus  &  Co.  at  ninety  days,  in  renewal  of  Kille's  second  note. 
The  firm  of  Lynd,  Backus  &  Co.  consisted  of  Michael  K.  Lynd 
and  Frederic  R.  Backus,  who  by  indenture  dated  the  18th  of  Jan- 
uary 1832,  assigned  all  their  estate  and  effects,  joint  and  separate, 
to  the  plaintiffs,  in  trust,  inter  alia,  to  pay  all  such  of  their  creditors 
as  should,  before  noon  of  the  18th  day  of  February  then  next  en- 
suing, execute  and  deliver  to  the  said  M.  K.  Lynd  and  F.  R. 
Backus,  a  full  and  general  release  of  all  their  respective  claims  and 
demands.  On  the  31st  of  January  1832,  the  assignees  filed  in  the 
office  of  the  prothonotary  of  the  Court  of  Common  Pleas,  an  inven- 
tory and  appraisement  of  the  effects  and  estate  assigned,  accompanied 
by  the  oath  of  the  assignees,  and  including  the  above-mentioned 
notes  held  by  the  defendants  as  collateral  security. 

On  the  18th  of  February  1832,  the  defendants  executed  and 
delivered  a  release,  according  to  the  terms  of  the  assignment. 
The  defendants  afterwards  received  sundry  dividends  from  the 
assignees,  on  the  two  notes  before  mentioned,  drawn  by  Kille. 
The  receipts  were  expressed  to  be  without  prejudice  to  either  party. 
Demand  and  refusal  was  admitted. 

The  plaintiffs  having  closed  their  evidence,  the  defendants 
offered  in  evidence  the  deposition  of  Frederic  R.  Backus,  to  which 
the  plaintiffs  objected;  but  the  learned  judge  overruled  the  objec- 
tion, and  the  same  was  read  to  the  jury. 

The  deposition  of  Backus  was  as  follows: 

"  Frederic  R.  Backus,  a  witness  produced,  sworn  and  examined 
on  behalf  of  the  defendants  in  the  above  case,  says,  that  he  now 
resides  in  the  city  of  New  York ;  left  there  on  Saturday  last,  and 
expects  to  return  in  a  day  or  two ;  that  he  was  a  member  of  the 
late  firm  of  Lynd,  Backus  &  Co.  Michael  K.  Lynd  was  the  other 
member.  He  is  since  deceased.  He  has  been  dead  for  some  time. 
*5331  *^ne  ^rm  °f  -Lynd,  Backus  &  Co.  made  a  general  assign- 
J  ment  to  the  plaintiffs,  on  the  28th  of  January  1832.  At 
the  time  of  assignment,  Lynd,  Backus  &  Co.  were  indebted  to 
the  defendants  in  the  sum  of  $4500,  the  amount  of  two  notes 
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drawn  by  William  H.  Kille,  one  for  $2400  and  the  other  for 
$2100.  William  H.  Kille  lent  the  notes  for  the  accommodation 
of  Lynd,  Backus  &  Co.,  and  received  from  them  no  value  for 
them.  Previous  to  the  1st  of  September  1831,  Lynd,  Backus  & 
Co.  had  lodged  nineteen  different  notes  with  the  defendants  for 
collection,  a  list  of  fourteen  of  which,  with  the  names  and  amounts, 
is  hereunto  annexed,  and  in  dispute  in  the  present  suit.  One  of 
the  accommodation  notes  became  due  on  the  20th  of  November 
1831.  On  the  19th  of  November  we  offered  a  renewal,  and  were 
informed  by  Mr.  Frick,  the  cashier,  that  the  note  must  either  be 
reduced  to  $500,  or  an  additional  endorser  given.  Instead  of  this, 
the  deponent  preferred  handing  over  the  said  notes  as  a  security 
for  the  payment  of  the  notes  drawn  by  William  H.  Kille,  as  before 
stated.  The  bank  agreed  to  this  proposal,  took  the  notes  as  a  col- 
lateral security,  and  renewed  the  note.  The  notes  thus  given  were 
to  be  held  as  security  for  renewals  until  the  notes  of  $4500  were 
paid  ;  and  $500  to  be  taken  off  at  each  renewal  from  the  notes 
altogether.  The  notes  now  exhibited  to  deponent,  are  the  two 
notes  given  by  Kille  for  the  accommodation  of  Lynd,  Backus  &  Co. ; 
one  is  dated  at  Philadelphia,  November  17th  1831,  payable  to 
Lynd,  Backus  &  Co.,  or  order,  ninety  days  after  date,  for  $2400 ; 
the  other  is  dated  December  30th  1831,  Philadelphia,  payable  ninety 
days  after  date,  to  Lynd,  Backus  &  Co..  or  order.,  for  $2100  :  both 
were  endorsed  by  Lynd,  Backus  &  Co.  Previous  to  making  the 
assignment,  Mr.  Kille  expressed  to  the  deponent  a  wish  to  be 
secured  in  the  assignment  about  to  be  made  by  Lynd,  Backus  & 
Co.  I  then  showed  Mr.  Kille  a  list  of  the  notes  deposited  with 
the  bank  as  collateral  security,  and  observed  that  they  would  amply 
secure  him.  I  told  him  if  he  was  satisfied  they  would  secure  him, 
they  should  be  held  by  the  bank  for  his  security.  He  then  agreed 
to  this.  Mr.  Kille  was  not  secured  on  account  of  these  notes  in 
the  assignment,  because  he  was  satisfied  that  the  notes  left  would 
pay  the  amount  of  the  notes  of  $4500,  that  is,  that  the  notes  left 
as  collateral  would  pay  the  two  notes  amounting  to  $4500.  The 
reason  of  his  not  being  included  in  the  assignment,  was  owing  to 
the  conversation  the  deponent  had  with  him  as  above  stated.  At 
the  time  of  the  assignment  of  Lynd,  Backus  &  Co.  and  release  by  the 
defendants  of  them,  they  were  indebted  to  the  defendants  on  account 
of  other  notes." 

The  defendants  then  gave  in  evidence  Kille's  two  notes,  one 
dated  19th  of  November  1831,  due  30th  of  February  1832 ;  and 
the  other,  31st  of  December  1831,  due  31st  of  March  1832.  Also 
*a  schedule  of  notes  deposited  for  collection  by  Lynd,  r*co,i 
Backus  &  Co.,  and  a  schedule  of  notes  discounted  for  Lynd,  *• 
Backus  &  Co.,  and  remaining  unpaid  at  the  time  of  the  assignment. 
Also  a  notice  from  W.  H.  Kille  to  the  Penn  Township  Bank, 
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requesting  them  not  to  deliver  the  notes  to  the  assignees,  dated 
2-ith  of  March  1832,  and  a  notice  from  Frederic  R.  Backus,  dated 
23th  of  March  1832. 

The  defendants  then  produced  Elijah  Mitchell,  as  a  witness,  who 
testified  as  follows :  "  In  1832  I  was  a  director  and  stockholder  of 
the  Penn  Township  Bank.  I  am  neither  now.  I  was  acquainted 
with  the  firm  of  Lynd,  Backus  &  Co.  Lynd  was  my  brother-in- 
law.  I  was  cognisant  generally  of  their  affairs.  I  knew  Kille. 
I  remember  their  assignment.  After  Kille's  note  was  refused  to 
be  renewed  by  the  bank,  Lynd  called  on  me,  wishing  my  interfer- 
ence. I  told  him  the  bank  would  not  renew  it  without  another 
endorser.  He  said  he  would  not  ask  his  father  to  become  surety. 
I  then  asked  him  whether  they  had  not  business  notes  on  hand  ? 
He  said  they  had.  I  advised  him  to  offer  them  to  the  bank,  in 
addition  to  Kille's  name  as  security.  They  did  so ;  and  the  note 
was  renewed  on  these  terms.  Kille  was  a  young  man  in  their 
store.  There  was  no  responsibility  or  strength  in  his  name.  After 
this,  Lynd  told  me  they  must  make  an  assignment.  I  mentioned, 
that  as  they  had  got  Kille's  notes,  they  ought  not  to  let  him  suffer. 
Lynd  replied,  that  Kille  was  fully  secured  in  the  notes,  which, 
at  my  direction,  they  had  before  deposited  as  collateral  security : 
that  they  were  deposited  for  that  express  purpose.  He  said 
that  Kille  would  not  suffer  by  it  at  all,  and,  therefore  they  would 
say  nothing  of  Kille  in  the  assignment.  Kille  was  not  present. 
I  afterwards  communicated  it  to  Kille,  and  he  appeared  satisfied 
that  no  loss  would  fall  upon  him.  This  was  a  short  time  before 
the  assignment." 

Cross-examined. — "  Lynd  told  me  that  the  notes  were  deposited 
expressly  for  securing  Kille's  note :  for  the  security  of  the  bank, 
who  required  additional  security.  Lynd  never  stated  to  me  that 
the  original  terms  of  the  deposit  had  been  changed." 

The  defendants  then  produced  Jacob  Frick  as  a  witness,  who 
testified  as  follows  : — "  I  am  not  a  stockholder  in  the  bank.  The 
schedule  produced  of  notes  and  collaterals  exhibit  the  truth,  the 
whole  truth,  and  nothing  but  the  truth.  I  was  cashier  in  1831-2. 
Kille's  note,  which  had  been  discounted  by  the  bank  for  Lynd, 
Backus  &  Co.,  became  due  on  the  20th  of  November  1831.  The 
bank  refused  to  renew  it  because  they  had  found  that  Kille  was  a 
young  man  in  their  employment.  Lynd,  Backus  &  Co.  offered  a 
note  in  renewal.  The  bank  refused  to  renew  it,  and  required  another 
*-oc-i  endorser,  and  that  $500  should  be  paid  in  reduction  *of  the 
'  note.  Backus  came  to  inquire  whether  the  note  had  been 
done.  On  hearing  of  the  refusal,  he  said  that  he  had  deposited  a 
number  of  notes  for  collection,  which  might  be  held  by  the  bank  as 
collateral  to  be  applied  as  collected,  to  reduce  the  two  notes  drawn 
by  Kille,  $500  at  each  renewal.  This  was  agreed  to  by  the  bank 
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in  lieu  of  another  endorser.  The  first  note  drawn  by  Kille,  which 
became  due  afterwards,  was  on  the  second  of  January  1832,  for 
$2600.  That  was  renewed  for  §2100.  Lynd,  Backus  &  Co.  paid 
$•500  in  reduction  of  it.  The  notes  were  to  be  held  as  collateral 
for  the  payment  of  these  two  notes  drawn  by  Kille,  and  no  others. 
A  few  days  after  the  assignment,  Mr.  Lewis  came  up  to  have  the 
bank  book  settled.  This  was  before  the  release  was  executed.  Mr. 
Lewis  did  not  at  that  time  make  any  claim  on  the  collateral  notes. 
One  of  the  collaterals  (Howard's  note)  fell  due  the  10th  of 
February  1832.  I  called  on  Mr.  Lewis  on  the  subject.  I  had 
understood  that  he  had  held  one  of  Howard's  notes,  and  had  settled 
it  for  fifty  per  cent,  in  goods.  He  declined  giving  me  any  advice. 
I  oifered  to  give  Lewis  the  note,  and  let  him  make  any  arrangement 
and  account  to  us.  He  refused.  He  would  not  give  me  any  advice 
on  the  subject.  (Mr.  Frick  here  stated  some  facts  regarding  the 
insolvency  of  the  drawers  of  some  of  the  collateral  notes.)  Mr. 
Lewis  was  consulted  in  regard  to  Davenport's  notes,  who  had 
failed.  He  would  give  no  advice  about  them." 

Cross-examined. — "  I  called  on  Lewis  in  regard  to  Davenport 
about  the  8th  or  10th  or  13th  of  March  1832.  I  offered  in  these 
conversations  to  deliver  up  the  notes  to  Lewis,  if  the  assignees 
would  take  them,  and  make  such  arrangements  as  they  thought  fit, 
without  prejudice  to  the  rights  of  either  party.  He  declined.  The 
note  of  the  19th  of  November  1831,  was  never  withdrawn  from 
the  bank,  after  it  was  first  offered :  it  was  discounted  on  the  col- 
laterals. Kille  was  not  there  when  the  arrangement  was  made. 
I  saw  nothing  of  Kille;  I  do  not  know  him.  Nothing  was  said 
by  Lynd,  Backus  &  Co.  about  securing  Kille ;  nor  was  anything 
said  by  us  about  Kille.  The  object  of  the  arrangement,  in  regard 
to  the  collaterals,  was  to  secure  the  payment  of  the  two  notes  to 
the  bank.  That  was  the  whole  object  of  the  arrangement.  The 
original  arrangement  was  never  changed.  Kille  was  a  drawer,  and 
of  course  the  payer  of  these  two  notes.  The  bank  was  the  holder.  At 
the  time  Kille's  notes  were  first  discounted  for  Lynd,  Backus  & 
Co.,  the  bank  did  not  know  who  Kille  was,  nor  that  the  notes  wrere 
accommodation  notes.  Before  the  19th  of  November  1831,  the 
bank  had  ascertained  that  Kille  was  not  the  man  they  took  him 
for;  that  he  was  merely  a  young  man  in  Lynd,  Backus  &  Co.'s 
store,  and  that  the  notes  were  for  their  accommodation.  That  was 
the  reason  of  the  bank's  requiring  additional  security." 

*The  jury  found  a  verdict  for  the  plaintiffs,  subject  to   pcoy 
the  opinion  of  the  court  on  the  evidence  in  the  cause ;  with  L 
liberty  to  the  court  to  enter  judgment,  if  they  saw  fit,  for  the  de- 
fendants: the  amount  to  be  settled  by  counsel,  or,  in  case  of  dif- 
ference, by  the  court. 
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Mr.  Meredith,  for  the  plaintiffs,  contended  that  Lynd,  Backus  & 
Co.  were  the  principal  debtors,  and  were  so  treated  by  the  bank : 
that  by  releasing  them,  the  bank  had  discharged  Kille  from  liability, 
and  extinguished  the  debt ;  and  consequently  that  they  were  not 
entitled  to  retain  the  securities.  He  cited  The  Bank  of  Pennsyl- 
vania v.  McCalrnont,  4  Rawle  307  ;  Irwin  v.  Tabb,  17  S.  &  R.  423 ; 
Stoddart  v.  Allen,  1  Rawle  258 ;  Bank  of  Montgomery  v.  Walker, 
9  S.  &  R.  229 ;  s.  c.  12  Id.  382 ;  Thomas  v.  Courtney,  1  Barn 
&  Aid.  1 ;  Nichols  v.  Norris,  3  Barn.  &  Adol.  41 ;  s.  c.  23  E.  C. 
L.  R.  28 ;  1  Vernon  28 ;  Catskill  Bank  v.  Messinger,  9  Cowen 
38 ;  Steirihauer  v.  Witman,  1  S.  &  R.  444 ;  Stump  v.  Findlay,  2 
Ilawle  174 ;  Petrie  v.  Clark,  11  S.  &  R.  377 ;  Varick  v.  James,  12 
Johns.  Rep.  146 ;  McLean  v.  Perrine,  10  Id.  471 ;  Wentz  v.  De- 
haven,  1  S.  &  R.  312 ;  Coe  v.  Hutton,  Id.  408 ;  Donnelly  v.  Hays, 
17  Id.  400;  Loyd  v.  Deal,  1  Strange  94;  Townsend  v.  Hurst, 
Cro.  Car.  408;  1  Selw.  N.  P.  43,  51,  52;  1  Cotnyn  on  Con- 
tracts  25. 

Mr.  RandaU,  for  the  defendants,  cited  Burton  v.  Kincaid,  2  P. 
&  \V.  60 ;  Lishy  v.  O'Brien,  4  Watts  141 ;  Moses  v.  Murgatroyd, 
1  Johns.  129  ;  Phillips  v.  Thompson,  1  Id.  422  ;  Perfect  v.  Mus- 
grove,  6  Price  111 ;  s.  c.  2  Eng.  Exch.  Rep.  403. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — The  rule  in  Thomas  v.  Courtney,  1  Barn.  & 
Aid.  1,  that  collateral  securities  are  not  to  be  delivered  up,  if  there 
be  no  stipulation  for  it,  and  the  debt  be  not  extinct,  comes  to  us 
with  the  authority  of  precedent  and  the  recommendation  of  good 
sense.  Why  should  the  creditor  be  held  to  what  is  not  a  condition 
of  the  assignment  ?  He  professed  to  release  the  debtor's  liability, 
and  no  more.  A  debt  extinguished  may  be  considered  as  paid ;  but 
it  is  not  extinguished  where  there  is  a  surety  liable  for  it:  and  what 
else  is  a  collateral  security  ?  It  was  emphatically  a  surety  in  this 
instance,  for  it  was  thrown  in  as  a  makeweight  for  the  drawer's  in- 
sufficiency. It  stood  sponsor  for  a  name ;  and  if  the  debt  stands 
good  against  either,  it  is  the  sponsor.  It  will  not  be  pretended  that 
to  release  an  endorser  is  to  release  the  maker.  A  release  can  em- 
brace a  party  not  named  in  it,  only  when  there  was  a  joint,  or  a 
joint  and  several  liability,  or  the  parties  stood  in  the  relation  of 
#rq«T-i  principal  and  *surety  ;  and  the  liabilities  of  drawer  and 
•*  endorser  are  undoubtedly  several.  To  release  the  drawer 
would  release  the  endorser  on  the  principle  that  the  release  of  a 
joint  obligor  can  be  made  good  only  by  protecting  his  fellow,  to 
whom  he  would  otherwise  be  liable  for  contribution ;  and  as  the 
releasor  is  bound  to  abstain  from  acts  that  would  destroy  the  effect 
of  the  instrument,  he  would  not  be  suffered  to  extract  the  debt  from 
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the  maker  through  an  endorser.  But  no  such  principle  is  requisite 
to  give  entire  effect  to  a  release  of  the  endorser,  to  whom  the 
maker  is  not  contingently  liable.  The  liability  of  the  maker  to  the 
holder  is  not  circuitous,  but  direct.  The  promise  is  to  pay  dis- 
junctively to  the  payee  or  his  substitute  ;  and  the  recourse  of  the 
holder  to  the  maker  is  not  intercepted  by  cutting  off  the  collateral 
liability  of  an  endorser.  It  is  the  extinguishment  of  a  concurrent, 
but  several  liability,  and  no  more.  But  granting  that  this  note 
was  made  for  the  accommodation  of  the  endorsers,  on  whose  part 
the  law  would  undoubtedly  imply  a  contract  of  indemnity  which 
might  make  fnem  liable  to  the  maker,  still  the  collateral  securities 
stand  in  the  place  of  a  surety  not  entitled  to  indemnity,  and  whose 
exemption  is  not  necessary  to  ensure  the  personal  exemption  of  the 
endorsers.  By  the  terms  of  the  release,  they  were  to  be  no  further 
exempt ;  and  as  the  assignment  could  pass  only  what  they  had 
power  to  control,  the  previous  hypothecation  of  the  securities  could 
not  be  impaired  by  it. 

Judgment  for  the  defendant. 

Cited  by  Counsel,  1  Jones  124 ;  ||  19  Smith  258  ;  13  Norris  310 ;  s.  c.  9 
W.  N.  C.  167.|| 
Cited  by  the  Court,  2  W.  &  S.  490. 
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Murphy  against  Loyd. 

1.  In  ejectment  for  a  lot  of  ground  in  the  city  of  Philadelphia,  the  plain- 
tiff having  given  in  evidence  the  list  of  first  purchasers  under  William  Penn, 
containing  the  name  of  George  Green,  offered  a  deed  from  one  Thomas  Green 
to  the  person  under  whom  he  claimed,  reciting  that  he  was  the  son  of  Edmund 

Green,  who  was  the   son  of  Benjamin  Green,  who  was  the  son  of 

Green.     There  was  no  evidence  of  any  possession  by  Thomas  Green,  or  those 
under  whom  he  claimed,  previous  to  the  date  of  the  deed :  Held,  that  the 
deed  was  not  admissible  as  evidence  of  the  pedigree  of  Thomas  Green. 

2.  A  deed  or  will  cannot  be  given  in  evidence  in  ejectment,  unless  some 
paper  title  is  first  shown  in  the  grantor  or  testator,  or  in  the  absence  of  this 
an  actual  possession  of  the  land  continued  for  some  time. 

THIS  was  an  action  of  ejectment  brought  by  James  Murphy 
against  Isaac  S.  Loyd,  to  recover  six  undivided  eighth  parts  of  a 
lot  of  ground,  situate  on  the  south  side  of  High  street  between 
Schuylkill  Fifth  and  Sixth  streets,  in  the  city  of  Philadelphia. 

On  the  trial  of  the  cause,  at  a  Court  of  Nisi  Prius,  held  by 
Sergeant,  J.,  at  Philadelphia,  on  the  15th  of  March  1838,  the 
plaintiff  having  given  in  evidence  the  list  of  original  purchasers 
from  William  Penn,  and  Holmes's  plan  of  the  city  of  Philadelphia, 
showing  that  one  George  Green,  under  whom  the  plaintiff  claimed, 
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was  one  of  the  original  purchasers,  and  as  such  entitled  to  a  lot  in 
the  city  of  Philadelphia,  of  which  the  premises  in  dispute  were 
alleged  to  be  a  part,  offered  in  evidence  an  exemplification  of  a  deed 
from  one  Thomas  Green  to  one  Barnabas  Higgins,  dated  the  26th 
day  of  July  1774,  for  his  right  and  title  to  two  thousand  acres 
of  land  in  Pennsylvania,  with  the  city  lots  appurtenant,  as  evi- 
dence, by  the  recitals  therein  contained,  of  the  pedigree  of  the 
said  Thomas  Green,  and  the  descent  to  him  of  the  said  premises 
from  his  alleged  ancestor,  the  said  George  Green  ;  the  defendant 
claiming  to  hold  the  said  premises,  under  a  title  commencing  with 
a  seal  by  the  Supreme  Executive  Council,  in  the  year  A.  D.  1786. 
To  which  deed  from  the  said  Thomas  Green,  the  defendant,  by  his 
counsel,  objected,  and  the  learned  judge  refused  to  admit  it. 

The  counsel  for  the  plaintiff  then,  in  order  to  prove  an  interest 
and  possession  in  the  premises  in  one  William  Eckhart  and  his 
heirs,  who  were  alleged  to  have  derived  tKeir  title  under  the  said 
George  Green,  the  original  purchaser,  called  as  a  witness  one  Eliza- 
beth Beck,  who  testified  as  follows : 

*rS91  *"^  am  t^ie  Daughter  °f  William  Eckhart.  He  lived  in 
*  this  city  before,  during,  and  after  the  revolution.  I  lived 
with  him  all  my  life,  until  I  was  married.  He  owned  considerable 
real  estate  in  different  parts  of  the  city.  He  owned  Market  street 
lots,  one  between  Fifth  and  Sixth  from  Schuylkill,  the  other  near 
Third  from  Schuylkill.  I  recollect  riding  with  him  past  these  lots. 
He  always  spoke  of  them,  and  always  rated  them  very  highly.  He 
died  in  the  year  1795.  I  heard  him  say  that  he  had  purchased 
posts  and  rails  to  have  these  Market  street  lots  fenced  in.  I  don't 
know  for  certain  whether  the  lots  were  actually  fenced  in,  but  I 
heard  my  father  say  that  he  purchased  posts  and  rails  to  fence  them 
in.  I  heard  him  say  so,  probable  six  or  eight  years  before  his 
death.  He  pointed  these  lots  out  to  me  as  we  were  riding  past. 
To  the  best  of  my  impression,  the  lots  were  enclosod  by  him,  but  I 
do  not  speak  of  my  own  personal  knowledge." 

Being  cross-examined,  the  witness  said : 

"  I  have  had  conversations  with  the  elder  branches  of  my  family, 
and  with  my  father,  about  this  lot ;  the  lot  between  Fifth  and  Sixth 
from  Schuylkill.  I  have  had  no  conversation  very  lately,  until  I 
was  informed  that  I  would  be  wanted  in  court.  I  then  had  a  con- 
versation with  Mr.  John  and  Mr.  George  Ashmead.  Mr.  John 
Ashmead  asked  whether  I  did  not  know  my  father  possessed  these 
lots  ?  He  said  my  father  had  owned  them,  and  asked  me  if  I  did 
not  know  it  ?  I  do  not  think  he  asked  me  if  my  father  enclosed 
the  lots.  I  was  born  in  1776.  I  don't  recollect  whether  the  other 
lot  was  between  Third  and  Fourth,  or  Third  and  Second  streets.  I 
expect  it  was  enclosed ;  as  much  so  as  the  other ;  don't  recollect 
any  house  near.  I  don't  recollect  a  house  a  little  back  from  the 
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street  at  the  time  we  rode  past.  I  can't  say  whether  it  was  about 
the  centre  of  the  square  between  Fifth  and  Sixth  streets,  that  my 
father  pointed  out.  He  was  a  biscuit  baker,  and  lived  in  Lombard 
near  Fourth  street.  He  left  me  no  property.  He  left  me  $1600 
He  had  all  the  deeds  of  these  lots  in  his  possession,  except  one,  and 
that  was  lost." 

Being  re-examined  by  the  plaintiff's  counsel,  she  said : 

"  My  father  hid  his  deeds  and  papers  during  the  time  the  Eng- 
lish had  possession  of  Philadelphia.  He  placed  them  in  a  place 
near  the  staircase,  in  the  house  in  Lombard  street,  in  which  he 
lived.  He  likewise  made  an  arch  under  the  pavement  to  deposit 
plate,  &c.,  for  himself  and  others.  After  the  fear  of  the  English 
had  subsided,  the  deeds,  &c.,  were  taken  out,  but  one  deed  was 
missing.  I  have  heard  my  father  speak  of  that  lost  deed.  He 
frequently  complained  of  having  lost  the  deed,  because  he  rated  the 
property  very  high.  I  have  heard  Mrs.  Catharine  Lehman,  and 
Mary  Ozeas,  speak  of  the  loss  of  that  deed.  When  I  refer  to  a  lost 
deed,  I  speak  of  the  deed  *for  Market  street  lots.  Catha- 
rine  Lehman  and  Mary  Ozeas  were  daughters  of  William 
Eckhart." 

Being  again  cross-examined,  the  witness  said : 

"  My  father  had  a  great  many  other  deeds ;  I  can't  say  how 
many.  I  have  looked  over  some  of  the  deeds ;  I  can't  say  how 
many  related  to  Market  street  lots.  I  expect  they  were  in  the 
house  at  the  time  of  his  death.  I  was  away  then.  I  saw  all  the 
deeds  of  Market  street  lots,  except  one.  I  can't  tell  whether  they 
were  recorded.  At  the  time  of  his  death,  I  was  eighteen  years  and 
a-half  old." 

The  counsel  for  the  plaintiff  then  called  as  a  witness  one  John 
Ashmead,  who  testified  as  follows  : 

"  I  am  married  to  one  of  the  granddaughters  of  William  Eckhart. 
I  took  possession  of  two  lots  in  High  street,  one  between  Fifth  and 
Sixth  from  Schuylkill,  the  other  between  Third  and  Fourth  from 
Schuylkill,  about  the  years  1808  to  1810.  I  took  possession  in 
company  with  John  Kern,  who  acted  for  the  Ozeas  branch  of  the 
family.  I  represented  the  Lehman  branch.  I  took  possession  by 
putting  a  front  fence  on  the  lot.  I  can't  recollect  which  year.  I 
paid  very  little  attention  to  it  afterwards.  I  think  the  fence  was 
down  soon  afterwards.  Two  or  three  years  since,  I  first  saw  a  brick 
house  on  the  lot.  To  that  time  I  never  saw  any  one  else  but  my- 
self in  possession  of  the  lot.  I  had  no  charge  of  the  lot  at  the 
time  I  sold  to  Murphy.  There  was  no  fence  then  ;  the  fence  was 
down.  I  sold  to  him  before  the  erection  of  the  brick  house.  I 
don't  recollect  walking  out  to  the  lot  with  Mr.  Murphy.  I  was 
left  executor  to  Catharine  Lehman.  I  knew  William  Eckhart  in 
his  lifetime.  I  had  the  title  papers  in  my  possession,  and  I  placed 
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them  on  record.  One  was  missing.  It  was  a  conveyance  from 
Barnabas  Higgins  to  Read,  Proctor  and  Haines.  I  have  had  con- 
versations with  Mrs.  Catharine  Lehman  with  regard  to  the  lost  deed. 
I  made  search  for  it.  Mrs.  Catharine  Lehman  was  under  the  impres- 
sion, that  the  deed  was  in  a  secret  place  under  the  staircase. 
Shortly  after  her  death,  I  had  a  part  of  the  staircase  torn  down, 
but  I  could  find  no  deed." 

Being  cross-examined,  the  witness  said  : 

"  The  lot  I  took  possession  of  was. about  seventy  or  eighty  feet 
from  Schuylkill  Fifth  street ;  I  never  paid  taxes  for  the  lot ;  I 
don't  think  either  Lehman  or  Ozeas  paid  taxes  on  this  lot ;  never 
assessed  to  them  as  I  know.  I  never  saw  the  lost  deed.  No  mem- 
ber of  the  family  that  I  conversed  with  saw  the  deed,  as  far  as  I 
know.  I  remember  William  Eckert  quite  well.  I  knew  him  when 
I  was  a  boy,  several  years  before  his  death.  Part  of  the  fence 
remained  on  the  lot  several  years  after  I  took  possession.  I  think 
a  post  or  two.  There  was  no  house  on  the  lot.  My  recollection 
is  imperfect  as  to  what  was  on  the  east  end.  I  don't  think  the 
*,-ji-i  fence  stood  long.  I  *think  somebody  tore  it  down.  We 
J  ran  back  to  the  tail  ends  of  Chestnut  street  lots." 

The  plaintiff's  counsel  then  again  offered  the  said  deed  from  the 
said  Thomas  Green  in  evidence ;  to  which  the  counsel  for  the  de- 
fendant again  objected ;  and  the  deed  was  again  rejected. 

The  counsel  for  the  plaintiff  then  offered  in  evidence  the  will  of 
the  said  William  Eckhart,  under  whom  the  plaintiff  claimed,  dated 
the  20th  of  June  1795,  and  duly  proved  in  July  1795,  to  which 
objections  were  made  by  the  counsel  for  the  defendant ;  and  it  was 
excluded  by  the  court. 

The  counsel  for  the  plaintiff  then  offered  in  evidence  two  deeds 
for  the  premises  in  question,  from  John  Ashmead,  the  said  witness, 
and  his  wife,  to  James  Murphy,  the  plaintiff,  one  dated  November 
24th  1834,  and  the  other  July  2d  1835,  to  which  objections  were 
made  by  the  counsel  for  the  defendant;  and  the  same  were  rejected 
by  the  court. 

The  counsel  for  the  plaintiff  then  offered  in  evidence  the  record 
of  the  proceedings  in  the  case  of  Krider  v.  Kremer,  in  the  District 
Court  for  the  city  and  county  of  Philadelphia,  December  term, 
1&12,  No.  7,  ending  in  a  deed  from  Jacob  Fitler,  high  sheriff  of 
the  city  and  county  of  Philadelphia,  for  a  portion  of  the  premises 
in  question,  to  the  said  John  Ashmead,  dated  the  1st  day  of  June 
A.  D.  1815,  and  a  deed  from  William  E.  Lehman  and  wife,  and 
George  F.  Lehman  and  wife,  for  the  remaining  portion  of  the 
premises  in  question,  to  the  said  John  Ashmead,  dated  15th  June, 
A.  D.  1835 ;  to  which  objections  were  made  by  the  counsel  for  the 
defendant ;  and  they  also  were  excluded. 
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The  plaintiff's  counsel  then  suffered  a  nonsuit,  with  leave  to 
move  the  court  in  bane  to  take  it  off. 

The  following  is  a  copy  of  the  exemplification  of  the  deed  from 
Thomas  Green,  which  was  offered  in  evidence  on  the  part  of  the 
plaintiff,  and  which  was  recorded  on  the  30th  day  of  May  1811. 

"  This  indenture,  made  the  26th  day  of  July  one  thousand 
seven  hundred  and  seventy-four,  between  Thomas  Green,  at  pre- 
sent of  the  city  of  Dublin,  soldier,  of  the  one  part,  and  Barnabas 
Higgins,  late  of  the  city  of  Philadelphia,  merchant,  of  the  other 
part;  he,  the  said  Thomas  Green,  being  the  only  son  of  Edmund 
Green,  being  the  eldest  son  of  Benjamin  Green,  he  the  said  Ben- 
jamin Green,  being  the  only  son  and  heir  of  Green,  of  Far- 

ringdon  in  the  county  of  Berks,  Great  Britain,  rope  maker. 
Whereas,  by  virtue  of  a  deed  of  lease  and  release  from  William 
Penn,  Esquire,  true  and  lawful  proprietor  of  Pennsylvania,  the 

aforesaid   *  Green    became    lawfully    seised    in    his   pccjo 

demesne,  as  of  fee,  of,  in,  and  unto  two  thousand  acres  *- 
land  in  the  province  of  Pennsylvania.  Now  this  indenture  wit- 
nesseth,  that  he,  the  said  Thomas  Green,  for  and  in  consideration 
of  the  sum  of  five  shillings  sterling,  to  him  in  hand  paid  by  the 
said  Barnabas  Higgins,  the  receipt  whereof  is  hereby  acknowl- 
edged, hath  aliened,  granted,  bargained,  sold,  released  and 
confirmed,  and  by  these  presents  doth  alien,  grant,  bargain,  sell, 
release  and  confirm  unto  the  said  Barnabas  Higgins,  all  his 
right,  title,  interest,  property,  claim  and  demand,  whatsoever,  of 
and  in  the  said  two  thousand  acres  of  land,  together  with  the 
city  lots,  and  liberty  lands  appurtenant  to  the  same  situate, 
lying,  and  being  in  the  Province  of  Pennsylvania,  in  America, 

as  being  the  only  surviving  heir  of  the  above-named Green. 

To  have  and  to"  hold,  the" said  two  thousand  acres  of  land,  with 
the  appurtenances  to  the  same,  and  every  par-t  thereof,  or  there- 
unto belonging,  unto  him,  the  said  Barnabas  Higgins,  his  heirs 
and  assigns  forever;  and  also  the  said  Barnabas  Higgins,  his 
heirs  and  assigns,  shall  and  may  quietly  and  peaceably,  have 
hold  and  enjoy,  the  said  two  thousand  acres  of  land,  and  every 
part  thereof,  according  to  the  true  intent  and  meaning  of  these 
presents,  without  the  let,  disturbance,  or  interruption  of  him,  the 
said  Thomas  Green,  his  heirs  or  assigns,  or  any  other  person  or 
persons  whatsoever,  claiming,  or  to  claim,  by,  from,  or  under 
him,  they,  or  any  of  them;  and  he,  the  said  Thomas  Green, 
his  heirs  and  assigns,  shall  and  will  from  time  to  time,  make, 
do  and  execute,  all  such  further  acts,  thing  and  things,  conveyances 
and  assurances  whatsoever,  upon  the  reasonable  requests,  costs, 
and  charges  of  him,  the  said  Barnabas  Higgins,  or  his  counsel 
learned  in  the  law,  shall  be  reasonably  advised,  devised,  or  required 
for  the  further  and  better  conveying  and  assuring  the  said  two 
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thousand  acres  of  land,  with  all  and  every  the  appurtenances 
thereunto  belonging;  and  it  is  further  agreed,  that  the  said  Bar- 
nabas Higgins,  shall  and  will  restore  one-half  of  the  said  two 
thousand  acres  of  land,  together  with  one-half  of  the  appurtenances 
thereunto  belonging  to  him,  the  said  Thomas  Green,  or  his  assigns, 
to  have  and  to  hold  the  same  forever,  upon  the  demand  of  the  said 
Thomas  Green,  his  heirs  or  assigns,  any  time  after  the  said  Bar- 
nabas Higgins  comes  into  the  possession  thereof.  In  witness 
whereof  the  said  parties  to  these  presents  have  hereunto  set  theii 
hands  and  seals,  the  day  and  year  first  before  written. 

his 

THOMAS  x  GREEN,        [L.  s.] 

mark. 

BARS.  HIGGINS,  [L.  s.] 

Signed,  sealed  and  delivered  in  the 
presence  of  us —     THOMAS  MOLONY, 
RICH'D  AYLMAN, 
PAT.  DUFFEY. 


*5431   *City  of  Philadelphia,  ss. 

The  sixth  day  of  December,  in  the  year  of  our  Lord  one 
thousand  seven  hundred  and  seventy-four,  before  me,  Thomas  Wil- 
ling, one  of  the  justices  of  the  Supreme  Court  of  Pennsylvania,  per- 
sonally appeared  Patrick  Duffey,  one  of  the  subscribing  witnesses 
to  the  foregoing  instrument  in  writing,  and  made  oath  on  the  Holy 
Evangelists  of  Almighty  God,  that  he  was  personally  present  and 
did  see  the  therein  named  Thomas  Green  and  Barnabas  Higgins, 
severally  seal,  and  as  their  respective  act  and  deed,  deliver  the  same; 
and  that  the  name  of  him,  the  appearer,  thereunder  subscribed  as  a 
witness  thereof,  is  of  his,  this  appearer's,  own  proper  handwriting, 
and  that  he  did  alsosee  Thomas  Molony  and  Richard  Aylman,  sub- 
scribe their  names  thereunder,  as  the  other  witnesses  of  such  seal- 
ing and  delivery.  Sworn  before  me,  at  Philadelphia.  Witness  my 
hand  and  seal,  the  day  and  year  abovesaid. 

THOMAS  WILLING,    [L.  s.]" 

A  motion  having  been  made  on  the  first  day  of  the  term  to  take 
off  the  nonsuit,  the  case  came  on  now  for  argument. 

Mr.  G.  W.  AsJtmead,  for  the  plaintiff,  argued  that  the  deeds 
and  other  written  evidence  offered,  ought  to  have  gone  to  the 
jury. 

1.  The  deed  of  Thomas  Green  was  offered  to  prove  the  pedi- 
gree  of  the  grantor,  in  the  first  instance,  independently  of  posses- 
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sion,  and  afterwards  connected  with  proof  of  possession.  The  rules 
of  evidence  in  cases  of  pedigree  are  much  relaxed.  Hearsay  evi- 
dence of  a  slight  character  has  been  admitted.  3  Starkie's  Evidence 

1100.     We  had  a  right  to  show  that  the Green  mentioned  in 

the  deed  was  George  Green.  [SERGEANT,  J. — I  overruled  the  deed 
on  the  ground  that  the  recitals  in  it  were  not  evidence  of  pedigree. 
There  was  certainly  no  evidence  offered  or  suggested  to  connect 
George  Green  with  the  grantor  in  the  deed.]  Written  declara- 
tions ought  to  be  admitted  in  preference  to  verbal  ones.  The  affi- 
davit of  the  subscribing  witness  is  some  evidence  of  the  grantor  in 
the  deed  having  been  the  person  he  represented  himself  to  be. 
Jackson  v.  Cooley,  8  Johns.  R.  128.  Copies  of  inscriptions  on  grave- 
stones, &c.,  have  been  admitted.  12  Viner  244.  A  paper  found 
among  the  papers  of  a  deceased  ancestor  was  held  to  be  evidence 
of  the  existence  of  an  older  brother.  Johnson  v.  Pembroke,  11  East 
503.  A  copy  of  a  deed  was  admitted  after  sixty  years,  to  establish 
a  grant  under  which  the  parties  claimed.  Buller  N.  P.  233 ;  where 
it  is  said  that  "recitals  in  family  deeds  are  evidence  of  pedigree." 
In  Stokes  v.  Dawes,  4  Mason  268,  Judge  Story  held  that  recitals 
in  a  deed  were  evidence  of  heirship  after  sixty  years'  possession. 
The  point,  however,  appears  to  have  been  expressly  decided  in  two 
cases  in  this  state.  Morris  v.  Vanderen,  1  Dall.  67,  where  C.  J. 
McKean  says,  in  general  terms,  that  "  recitals  in  a  deed  are 
*evidence  of  pedigree  ;"  and  Paxton  v.  Price,  1  Yeates  500,  r*r*4 
where  a  deed  under  precisely  the  same  circumstances  as  * 
this,  was  admitted.  It  is  true  that  in  Garwood  v.  Dennis,  4  Binn. 
314,  it  is  laid  down  that  the  recital  of  one  deed  in  another  is  not 
evidence,  unless  there  has  been  uninterrupted  possession  in  con- 
formity with  the  deed ;  but  a  recital  of  pedigree  differs  from  that 
of  a  deed.  How  was  the  plaintiff  here  to  prove  the  pedigree  of  a  man 
who  died  one  hundred  and  fifty  years  ago  ?  Supposing  the  rule  in 
Garwood  v.  Dennis  to  apply,  all  that  we  could  be  called  upon  to 
show  is,  that  there  was  no  possession  adverse  to  our  title.  The  evi- 
dence of  Mrs.  Beck  and  Mr.  Ashmead,  not  only  proves  this,  but 
shows  that  there  has  been  a  continued  possession  on  our  side  for 
more  than  sixty  years  ;  and  after  this  evidence  has  been  given,  the 
deed  ought  to  have  been  allowed  to  go  to  the  jury.  Alston  v. 
Saunders,  1  Bay  26 ;  Penrose  v.  Griffith,  4  Binn.  236 ;  Downing 
v.  Gallagher,  2  S.  &  R.  455 ;  Kiddey  v.  Cockburn,  2  Russ.  & 
Mylne  167 ;  s.  c.  6  Eng.  Chan.  Rep.  441 ;  Elliott  v.  Peirsoll,  1 
Peters  328. 

2.  The  will  of  Eckhart,  and  the  deeds  and  other  papers  after- 
wards offered,  ought  to  have  been  admitted.  It  is  settled  that 
the  plaintiff  in  ejectment  need  not  go  further  back  than  the  deed 
or  will  of  a  person  who  died  seised.  West  v.  Pine,  4  Wash. 
C.  C.  Rep.  691;  Jack  v.  Doughty,  3  Watts  151.  It  is  not 
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necessary  that  the  possession  of  the  plaintiff  should  be  continued 
and  notorious.  In  Hoak  v.  Long,  10  S.  &  R.  1,  C.  J.  Tilghman 
said,  that  any  evidence  of  title,  no  matter  how  small,  was  sufficient. 
This  was  a  vacant  lot  in  the  suburbs  of  the  city;  and  the  same  evi- 
dence of  possession  could  not  be  expected  as  of  a  dwelling-house  or 
farm.  Mclntire  u.  Savoy,  17  S.  &  R.  109;  Hopkins  v.  Robin- 
son, 3  Watts  205;  Stanley  v.  White,  14  East  342;  Goodwin 
v.  Hubbard,  15  Mass.  213;  Jackson  v.  McCall,  10  Johns.  Rep. 
380;  2  Starkie  514;  Sir  Thomas  Jones  182;  Co.  Litt.  31,  (a), 
266,  (b);  Watkins  on  Descents  38,  49;  1  Phillips  on  Evid.  124. 

Mr.  Chester  and  Mr.  T.  I.  Wharton,  for  the  defendant. 

1.  The  first  question  is,  whether  the  copy  of  the  record  of  a  deed, 
was  admissible  to  prove  the  descent  of  the  grantor  from  a  person 
whose  Christian  name  was  not  given,  in  order  to  trace  a  pedigree 
from  a  first  purchaser.  It  is  believed  that  no  case  has  gone  so  far ; 
greatly  as  the  rules  respecting  pedigree  have  been  relaxed.  There 
are  two  rules  to  be  found  in  the  books  on  this  subject,  neither  of 
which  will  aid  the  plaintiff.  1st,  That  recitals  in  deeds  are  evi- 
dence where  they  operate  as  admissions  or  estoppels.  2d,  That  in 
cases  of  pedigree,  slight  evidence  is  admissible,  provided  it  comes 
from  disinterested  persons.  The  principle  is  clearly  stated  by  Lord 
Eldon,  in  Whitelock  v.  Baker,  13  Vesey  514,  where  he  says,  that 
*ejc-i  entries  in  Bibles,  &c.,  are  admitted  because  they  are  the 
-"  effusions  of  *a  person  who  speaks  upon  an  occasion  when 
the  mind  stands  in.  an  even  position,  without  any  temptation  to  de- 
ceive, &c.  The  very  foundation  is  taken  away,  when  it  appears 
that  the  party  making  the  declarations  was  interested  to  establish 
it.  It  is  said  in  1  Phillips  on  Evidence  176,  that  "recitals  in 
family  deeds,"  monumental  inscriptions,  &c.,  are  admissible,  "upon 
the  same  principle."  In  Cowper  594,  which  is  referred  to,  there 
is  nothing  said  about  family  deeds.  The  only  difference  between 
pedigree  and  other  matters  seems  to  be,  that  in  respect  to  the  former, 
evidence  is  admitted  without  oath;  but  if  the  party  making  the 
declarations  would  not  be  admissible  on  oath,  certainly  his  declara- 
tions ought  not  to  be  received.  Now  in  this  case  Green,  the  grantor, 
would  not  have  been  a  witness  to  prove  the  facts  he  states,  either 
before  or  after  the  execution  of  the  deed:  not  before,  because  ho 
was  directly  interested :  nor  after,  because  there  was  an  express 
agreement  by  the  grantee  to  restore  one-half  of  what  he  might  re- 
cover. If  the  declarations  of  a  grantor,  in  support  of  his  title,  are 
admissible,  then  declarations  against  it  ought  to  be  received,  which 
is  not  allowed.  Bartlett  v.  Delprat,  4  Mass.  702.  In  Clevingcr 
v.  Hill,  4  Bibb  498,  it  was  held,  that  a  deed  purporting  to  be 
executed  by  heirs,  was  not  any  evidence  of  the  fact  of  heirship. 
The  dictum  of  Chief  Justice  McKean  in  Morris  v.  Vanderen,  must 
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be  taken  with  the  necessary  qualifications ;  otherwise  it  is  against 
all  the  authorities.  The  case  is  very  imperfectly  reported;  and  it 
is  to  be  presumed  that  he  spoke  of  recitals  in  deeds  made  by  dis- 
interested persons  where  the  possession  had  been  comfortable.  The 
case  of  Paxton  v.  Price  was  a  Nisi  Prius  decision,  and  if  it  is  to  be 
understood  as  supposed  on  the  other  side,  it  is  certainly  not  law. 
In  Garwood  v.  Dennis,  there  had  been  uniform  possession,  and  the 
recital  was  against  the  interest  of  the  party  making  it.  In  Stokes 
v.  Dawes,  Judge  Story  rests  his  opinion  on  the  continued  posses- 
sion. The  remarks  of  Judge  Thompson,  in  Jackson  v.  Cooley, 
show  why  the  acknowledgment  of  the  grantor  was  considered  to  be 
material;  and  the  reasons  do  not  apply  to  this  case.  There  was  no 
such  evidence  of  possession  here  as  the  authorities  require.  Nothing 
is  pretended  until  about  1788,  long  after  the  date  of  the  deed;  and 
the  testimony  of  Mrs.  Beck  does  not  prove  any  possession  then. 
The  only  fact  shown  is,  that  in  1808  or  1810,  Mr.  Ashmead,  took 
possession  by  putting  up  a  fence,  which  was  soon  torn  down.  It 
was  admitted  that  they  had  never  paid  taxes. 

2.  The  other  deeds  and  papers  were  properly  rejected.  It  is 
well  settled,  that  a  deed  is  not  admissible,  unless  some  title  is  shown 
in  the  grantor.  Faulkner  v.  Eddy,  1  Binn.  188;  Peters  v.  Cond- 
ron,  2  S.  &  R.  84;  Hoak  v.  Long,  10  Id.  10;  Kennedy  v. 
Skeen,  3  Watts  95.  Here  there  was  no  paper  title  in  Eckhart 
or  Ashmead.  Nor  was  there  any  title  by  possession.  The  de- 
fendant claimed  to  hold  under  a  patent  from  the  Common-  r#c_ifi 
wealth  *granted  in  1786,  in  consequence  of  a  sale  made  by  ' 
virtue  of  the  act  of  1781,  1  Srn.  Laws  533.  It  has  been  decided, 
that  where  there  is  a  legal  possession  under  a  grant  from  the 
Commonwealth,  the  actual  entry  of  the  owner  is  not  necessary. 
Potts  v.  Gilbert,  3  Wash.  C.  C.  Rep.  475.  To  give  a  title  to  the 
plaintiff  by  possession,  there  must  have  been  an  actual,  continued, 
visible,  notorious,  distinct  and  hostile  possession  for  twenty-one 
years.  Hawk  v.  Senseman,  6  S.  &  R.  21.  In  this  case  there  was 
neither  the  pedis  possessio,  nor  that  kind  of  possession  which  is  de- 
rived from  causing  the  land  to  be  assessed  as  the  property  of  the 
claimant,  and  the  payment  of  taxes.  Independently  of  the  general 
rules  applicable  to  this  case,  the  title  of  the  defendant  was  strength- 
ened by  the  provisions  of  the  act  of  1781,  which  seems  to  exclude 
all  idea  of  any  legal  possession  by  the  plaintiff  after  the  year  1781, 
if  this  lot  was  unappropriated  at  that  date,  as  it  must  be  taken  to 
have  been. 

Mr.  0.  J.  Ingersoll)  in  reply. — This  is  not  a  motion  for  a  new 
trial,  but  to  be  considered  as  a  reserved  point.  The  admission  of 
evidence  is  a  matter  of  judicial  discretion,  to  be  governed  by  con- 
siderations of  convenience.  A  recital  in  a  deed  is  as  good  as  hear 
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say.  I  question  the  rule  that  has  been  asserted  as  to  interest 
disqualifying  a  man  from  giving  evidence  to  prove  pedigree.  A 
man  may  be  incompetent  to  establish  his  own  title,  yet  he  may  be 
heard  to  prove  his  descent.  Is  the  recital  annulled  by  being  con- 
tained in  a  deed  which  relates  to  title?  The  case  of  Elliott  v. 
Piersol,  which  is  of  high  authority,  supports  the  view  we  have  taken 
of  this  kind  of  evidence.  Judge  Sergeant  ought  to  have  let  that 
part  of  the  deed  which  relates  to  pedigree  go  to  the  jury,  and  should 
have  then  told  the  jury  to  disregard  that  which  relates  to  title. 
The  cases  of  Morris  v.  Vanderen  and  Paxton  v.  Price,  both  of  which 
were  decided  by  very  eminent  judges,  are  not  overruled  by  Gar- 
wood  v.  Dennis,  which  does  not  treat  of  pedigree,  and  in  the  report 
of  which  they  are  not  mentioned  Boudereau  v.  Montgomery,  4 
Wash.  C.  C.  Rep.  186,  shows  how  far  the  courts  will  go  in  receiving 
evidence  of  pedigree.  Judge  Sergeant  thought,  that  there  was  no 
evidence  of  possession  to  sustain  the  deed ;  but  there  certainly  was 
some  evidence,  and  we  think  sufficient  for  the  purpose.  It  is 
not  necessary  that  there  should  be  such  possession  as  is  requisite 
to  establish  a  title  under  the  Statute  of  Limitations.  This  is  like 
the  case  of  a  demurrer  to  evidence ;  in  which  every  thing  ought  to 
be  inferred  against  the  party  excluding  the  evidence.  The  act  of 
1781,  plainly  refers  to  unappropriated  lots  only  ;  and  the  plan 
given  in  evidence  showed  that  this  lot  was  appropriated  as  far  back 
as  1683. 

HUSTON,  J.,  delivered  the  opinion  of  the  court. — 

On  the  trial  of  this  cause  the  plaintiff  offered  in  evidence  a  deed, 

*t)47~l  *anc'  afterwards  a  w^>  Dotn  of  which  were  rejected:  on 
J  which  the  plaintiff  suffered  a  nonsuit,  with  liberty  to  move 
to  take  off  the  nonsuit  in  the  court  in  bane. 

To  understand  the  case,  it  may  be  necessary  to  give  a  brief  state- 
ment of  things  which  are  now  matter  of  history,  partly  supported 
by  documents  which  are  in  the  archives  of  the  state  and  partly  by 
tradition. 

Before  William  Penn  left  England,  he  proposed  to  sell  lands  in 
the  province  then  granted  to  him.,  but  of  which  he  had  not  taken 
possession ;  and  he  granted  to  different  persons,  and  to  different 
companies,  bodies  of  land,  to  be  surveyed  in  his  province.  These 
grants  differed  in  quantity  from  5000  acres  to  500.  And  he  stipu- 
lated to  lay  out  a  city  with  streets,  alleys  and  lots ;  and  around 
the  city  to  separate  from  the  mass  of  lands,  a  certain  quantity;  this 
quantity  was  to  be  apportioned  among  those  who  became  parties  to 
his  scheme  in  such  way  that  each  first  purchaser  was  to  have  one 
hundred  acres  of  this  parcel  contiguous  to  the  city,  for  each  one 
thousand  acres  which  he  purchased ;  and  of  the  city  lots,  each  of 
those  first  purchasers  was  to  have  a  lot  or  lots  as  appurtenant  to 
544 


1838.]  OF  PENNSYLVANIA.  547 

[Murphy  v.  Loyd.] 

his  grant  of  lands.  Those  who  had  purchased  five  thousand  acres 
were  to  have  the  preference  in  the  choice  of  the  city  lots ;  and 
where  there  were  many  having  the  same  quantity  of  land,  their 
respective  city  lots  were  to  be  ascertained  by  lot.  Soon  after  the 
arrival  of  William  Penn,  he  laid  out  the  city  of  Philadelphia.  There 
is  in  the  land  office  a  list  of  original  purchasers,  and  opposite  the 
name  is  the  number  of  the  lot  drawn  by  each,  or,  more  correctly, 
drawn  for  each,  as  only  five  of  them  were  present ;  and  there  is  also 
a  plan  of  the  city,  with  the  number  of  the  lot  in  each  ;  and  thus  each 
first  purchaser  could  ascertain  the  lot  appropriated  for  him  as  appur- 
tenant to  the  land  agreed  to  be  sold  and  laid  off  to  him  by  the  con- 
tract with  William  Penn.  These  terms  were  afterwards  changed 
or  modified,  and  this  was  the  subject  of  much  altercation,  of 
which  it  is  not  necessary  here  to  state  the  particulars.  There 
could  be  nothing  more  simple  or  more  equitable  than  this  plan,  if 
it  had  all  been  executed  immediately ;  but  this  case  shows  that 
the  execution  of  it  was  long  delayed.  One  half  of  those  first  pur- 
chasers did  not  come  to  Pennsylvania  with  William  Penn,  nor  in 
his  lifetime.  The  records  of  the  land  office  contain  all  the  surveys 
made  and  returned  for  those  first  purchasers ;  and  it  is  certain 
that  many  of  them  never  applied  for  orders  of  survey,  or  have 
any  drafts  been  returned  showing  that  any  land  was  appro- 
priated for  them ;  I  say  it  is  certain,  for  as  there  is  no  evidence 
or  tradition  that  any  one  applied  for  an  order  of  survey  and  was 
refused,  we  must  take  it  now,  after  a  century  and  a  half,  that 
many  never  applied.  Where  any  person  procured  a  survey  to 
be  returned  for  the  quantity  of  land  agreed  for  in  England, 
he  had  a  right  to  a  city  lot  by  the  terms  of  the  agreement, 
and  such  lot  has  been  often  spoken  of  by  lawyers  and  r*c*o 
judges  as  appurtenant  *to  the  land  granted ;  and  Holmes's  •- 
plan  of  the  city  has  been  given  in  evidence,  together  with  a  list 
of  first  purchasers,  with  the  number  drawn  written  opposite  the 
name,  as  evidence  of  what  particular  lot  belonged  to  each  first 
purchaser. 

It  must  be  borne  in  mind  that  this  plan  of  the  city,  with  the 
numbers  in  each  lot,  and  this  drawing  for  the  first  purchasers, 
took  place  the  year  after  the  Proprietary  landed ;  and  a  lot  was 
drawn  for  every  person  whose  name  was  in  that  list,  without  regard 
to  whether  he  at  that  time  had  his  grant  of  land  laid  off  or 
not — in  fact,  few  then  had  their  grants  laid  off — and  without 
knowing  whether  each  one  would  ever  have  his  land  appropriated 
or  not. 

A  grave  question  or  two  arises  here. — The  lot  was  to  go  with 

the  land,  and  has,  I  think,  always  been  spoken  of  as  appurtenant 

to  it.     The  agreement  with  those  first  purchasers,  though  called  a 

deed,  designated  no  particular  land ;  it  was  for  so  manv  acres  to 
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be  laid  off  in  Pennsylvania.  If  none  is  or  ever  was  designated 
for  one  of  these  first  purchasers,  can  he  claim  the  appurtenant 
lot,  without  having  that  to  which  it  is  appurtenant  ?  And  if  one 
of  them  sold  the  land,  did  not  the  lot  go  with  it  unless  expressly 
reserved  ?  And  if  no  land  has  been  appropriated  and  no  lot 
claimed  for  a  century  or  more,  do  all  the  principles  of  quieting 
estates,  of  derelictions  and  abandonment  apply  ?  But  I  give 
no  opinion  on  these  points,  and  come  to  the  case  before  us.  In 
the  list  of  first  purchasers,  is  found  the  name  of  George  Green, 
and  opposite,  I  take  it,  though  it  does  not  appear  on  our  paper 
book,  the  No.  64,  designating  the  number  of  the  lot  drawn  for 
him.  From  all  offered,  and  all  stated  in  the  argument,  it  seems, 
that  neither  George  Green,  nor  any  one  claiming  under  him,  had 
any  land  appropriated,  or  asked  for  any,  or  took  any  step  in  the 
matter  until  1774,  when  a  person  alleging  himself  to  be  the  great- 
grandson,  made  the  deed  stated  in  the  case,  which  deed  was 
offered  in  evidence  and  rejected.  And  this  is  the  first  point. 
Nothing  has  been  said  of  the  omission  of  the  first  name,  George, 
in  the  deed,  nor  of  the  fact  that  there  is  no  evidence  that  this 

Green,  was   the  purchaser  from  William  Penn :    no   paper, 

or  document  kept  by  the  family,  is  adduced  to  prove  this  fact :  and 
I  would  hesitate  long  before  I  would  say,  that  proof,  if  there  was 
any,  that  Thomas  Green  the  grantor,  was  the  great-grandson  of 

Green,  was  any  evidence,  except  his  own  recital,  that  he  was 

the  descendant  of  George  Green  the  first  purchaser.  But  I  pass 
over  that. 

There  is  a  part  of  the  deed  from  Thomas  Green,  which  the 
plaintiff's  counsel  only  noticed  to  say  it  was  of  no  importance. — 
By  the  deed  Thomas  Green  stipulated,  that  his  grantee,  Bar- 
nabas Higgins,  should  restore  one-half  of  the  said  two  thousand 
acres  of  land,  together  with  one-half  of  the  appurtenances  thereto 
belonging,  to  him  the  said  Thomas  Green,  or  his  assigns,  &c.,  to 
have  and  to  hold  the  same  to  the  said  Thomas  Green,  his  heirs 
an(^  assig118)  &c-  *  After  this  deed,  then,  Thomas  Green 
was  a  party  directly  in  interest,  as  to  one-half  of  the 
property  in  suit. 

The  only  evidence  that  Thomas  Green  was  the  descendant  of 

Green  whom  he  alone  states  to  be  the  first  purchaser,  is  the 

recital  of  his  own  pedigree  in  his  own  deed  to  his  grantee,  for  his 
own  use  as  to  one-half  of  the  property.  Cases  have  been  cited  to 
show,  that  recitals  in  deeds,  declarations  of  those  related  to  or 
intimately  acquainted  with  families,  letters  to  such  persons,  and 
inscription  on  tombstones,  have  been  received  as  evidence  of 
pedigree :  and  so  they  have.  One  of  the  most  common  errors  in 
our  profession,  and  in  all  sciences  which  depend  on  reasoning,  is  to 
assume  that  a  position  which  is  partially,  or  even  generally  true,  is 
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universally  true.  Is  there  any  case  that  the  declarations  of  a 
plaintiff  in  a  cause  are  any  evidence  of  his  own  pedigree  ;  or  that 
a  letter  written  by  him  is  evidence  of  his  own  pedigree  ?  If  such 
were  evidence,  there  is  an  end  of  all  difficulty  in  proving  pedi- 
gree. The  case  of  Garwood  v.  Dennis,  4  Binn.  314,  has  been 
cited  and  relied  on  by  both  parties  :  the  facts  were  so  complicated, 
that  it  may  fairly  be  said  to  be  no  authority,  unless  in  a  case 
precisely  like  it ;  and  Chief  Justice  Tilghman  takes  care  to  state, 
that  all  the  circumstances  of  it  entered  into  his  opinion.  Several 
deeds  were  before  the  court,  some  from  R.  Dennis  alone,  and 
two  from  Richard  Dennis  together  with  T.  Say,  the  executor  of 
John  Coates,  the  father  of  Dennis's  first  wife,  under  whom  the 
plaintiffs  claimed.  In  this  deed,  some  of  the  brothers  and  sisters 
of  Mrs.  Dennis  joined ;  another,  in  which  Dennis  and  one  of  the 
brothers  of  Mrs.  Dennis  joined.  The  opinion  of  the  Chief  Justice 
is  summed  up  in  these  words :  "  I  am  of  opinion,  that  the  deeds 
of  conveyance  of  R.  Dennis  in  which  he  was  joined  with  Thomas 
Say,  and  the  Coates  family,  or  either  of  them,  were  competent 
evidence,  and  therefore  there  should  be  a  new  trial:"  thus  ex- 
cluding all  evidence  of  recitals  in  deeds  executed  by  Dennis 
alone :  it  was  the  recital  by  others  of  the  family  or  connected  by 
intimate  acquaintance  with  the  business  or  transactions  respecting 
the  estate,  which  were  evidence.  Yeates  did  not  concur ;  and  the 
general  principle  on  which  he  relied,  that  no  man  can  make 
evidence  for  himself,  is  not  easily  got  over.  In  'Jus  case  there  is 
no  pretence  of  possession  or  claim  by  Thomas  Grten,  or  those  under 
whom  he  claimed  previous  to  his  deed ;  nor  is  it  easy  to  show 
how  friends  or  relations  could  affect  the  rigUtP  of  infants  by  any 
acts  or  declarations.  The  books  cited,  4  Htarkie  1103,  and 
especially  13  Vesey  564,  and  4  Bibb  458,  are  expressly  in  point, 
that  the  proof  of  pedigree  must  be  given  t>y  persons  who  can  prove, 
on  oath,  what  they  have  heard,  or  eeefl,  or  read,  and  not  by  the 
statements  of  the  party  himself.  Aod  Thomas  Green  is  a  parry 
plaintiff  in  this  cause. 

The  plaintiff  examined  a  witness  or  two,  and  then  offered  in 
evidence  the  will  of  William  Eckhart,  They  showed  no  convey- 
ance *from  Barnabas  Higgins,  the  grantor  of  Thomas  r*g^Q 
Green.  They  proved  that  Eckhart  had  lost  a  deed.  ' 
No  person  was  called  who  ever  saw  the  deed  said  to  be  lost ; 
none  of  Eckhart's  family  ever  saw  it.  The  plaintiff  claimed  under 
Eckhart  as  he  alleged.  To  put  it  in  the  strongest  way,  and  it  is 
more  than  any  witness  said,  the  proof  is  that  Eokhart  said  he 
had  such  a  deed.  Now,  this  was  no  evidence  of  its  existence  or 
contents.  The  party  has  been  admitted  to  prote  he  lost  a  deed ; 
but  that  it  once  existed,  and  the  contents  of  it,  must  be  proved  by 
some  other  than  the  party  claiming  under  it.  Eckhart  telling  his 
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daughter  that  he  claimed  a  lot  in  that  part  of  the  city,  and  saying 
that  he  would  buy  or  had  bought  rails  to  fence  it,  was  not  taking 
possession :  no  conveyance  was  shown  to  him,  and  no  possession 
in  him  was  shown.  A  deed  or  will  by  him  then  would  be  no  evi- 
dence, and  this  offer  was  properly  rejected. 

To  attempt  to  take  possession  by  Mr.  Ashmead  in  1808  or  1810 
cannot  give  any  effect  to  this  will.  Can  it  give  any  right  to  him- 
self? I  admit,  where  a  man  has  shown  any  title  vested  in  himself, 
slight  acts  of  ownership  may  be  considered  as  taking  or  continuing 
possession.  But  where  a  roan  has  shown  no  other  title  to  land, 
the  possession  which  will  enable  him,  after  twenty-three  years'  ab- 
sence, to  support  an  ejectment,  even  against  an  intruder,  without 
title,  must  have  been  at  least  an  actual  personal  residence  continued 
for  some  time. 

In  future  decisions  respecting  these  old  rights,  it  may  be  well  to 
refer  to  the  act  of  April  1781,  1  Smith's  Laws  533.  Though 
the  first  sections  refer  to  unappropriated  lots,  yet  others  refer  only 
to  those  actually  granted  by  William  Penn  but  never  claimed  until 
that  time,  and  provide  a  limitation  as  to  such  claims,  which  may  be 
found  a  positive  bar  in  most  cases.  The  motion  to  take  off  the 
nonsuit  must  be  refused. 

Motion  refused. 

Cited  by  Counsel,  4  W.  &  S.  444 ;  2  Barr  250 ;  6  P.  F.  Smith  138. 
||  Cited  by  the  Court,  as  to  evidence  of  pedigree  by  recitals  in  ancient  deeds : 
Scharfftf.  Keener,  14  Smith  378. || 
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McN"air  against  Wilkins. 

In  assumpsit  for  work  and  labor  done  for  the  defendant,  a  rule  was 
obtained  upon  the  plaintiff  in  the  year  1829,  to  show  cause  why  his  books 
of  original  entries,  containing  the  charges  upon  which  the  action  was 
founded,  should  not  be  produced  at  the  trial,  or  in  default  thereof,  judgment 
of  nonsuit,  according  to  the  provisions  of  the  act  of  the  29th  of  February 
1798.  The  affidavit  of  the  defendant  upon  which  the  rule  was  granted,  set 
forth  that  it  was  necessary  to  his  defence,  that  the  books  should  be  produced 
to  show  against  whom  the  charges  were  originally  made.  At  the  trial  which 
took  place  in  1838,  the  plaintiff's  counsel  stated  that  the  plaintiff's  books 
were  destroyed  by  an  accidental  fire  in  1833,  and  that  he  admitted  that  the 
charges  in  the  plaintiff's  books  were  originally  made  against  a  (certain)third 
person  and  not  against  the  defendant.  On  a  motion  for  a  nonsuit  made  to 
the  court  in  bane,  ex  parte  affidavits  of  the  plaintiff  and  another  were  pro- 
duced, stating  the  fact  of  the  destruction  of  the  plaintiff's  building,  and  of 
his  books  and  papers  contained  therein,  in  1833.  Held,  that  the  defendant 
was  entitled  to  a  judgment  of  nonsuit. 
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THIS  case  was  tried  before  Judge  Sergeant,  at  a  Court  of  Nisi 
Prius  held  in  Philadelphia  on  the  14th  of  March  1838 ;  and  now 
came  before  the  court  on  a  motion  for  a  nonsuit. 

Mr.  Mcllvaine  and  Mr.  Randall,  for  the  motion,  cited  McDer- 
mot  v.  The  U.  States  Ins.  Co.,  1  S.  &  R.  357 ;  Rose  v.  King,  5 
Id.  244 ;  Wright  v.  Crane,  13  Id.  447 ;  Worman  v.  Boyer,  14  Id. 
212;  Cowlesv.  Cowles,  2  P.  &  W.  139. 

Mr.  F.  W.  Hubbell,  contra. 

The  circumstances  of  the  case  are  sufficiently  stated  in  the  opin- 
ion of  the  court,  which  was  delivered  by 

SERGEANT,  J. — This  was  an  action  of  assumpsit,  brought  in  this 
court  to  July  term  1826,  by  Matthew  McNair  against  Isaac  Wil- 
kins, in  which  the  plaintiff  declared  for  the  sum  of  $1031.19,  with 
interest  from  the  first  of  October  1820,  as  due  to  him  from  the  de- 
fendant for  work,  labor  and  services,  in  towing  rafts  and  timber  on 
Lake  Ontario,  in  the  year  1820.  The  case  was  tried  before  me  at 
Nisi  Prius  on  the  14th  of  March  last.  The  plaintiff  alleged,  and 
read  depositions  to  prove,  that  the  defendant  was  the  owner  of  the 
timber  and  rafts,  and  that  one  Mudge,  acting  as  agent  for  the  de- 
fendant, employed  the  plaintiff  to  perform  the  service  and  do  the 
work.  *  After  the  plaintiff  had  closed  his  evidence,  the  de-  r*cc9 
fendant  produced  the  following  affidavit  and  rule  of  court,  *- 
made  by  the  Supreme  Court  in  bane  at  March  term  1829  : 

"McNair  v.  Wilkins.  On  motion  of  H.  Mcllvaine,  rule  on 
plaintiff  to  show  cause  why  his  books  of  original  entries  for  the 
years  1819,  1820  and  1821,  or  such  of  them  as  contain  charges 
npon  which  the  above  action  is  founded,  should  not  be  produced  at 
the  trial  of  the  cause,  or  in  default  thereof,  judgment  of  nonsuit 
for  defendant,  according  to  the  provisions  of  the  act  of  February 
29th  1798.  Returnable  Thursday  next. 

Thursday,  26th  of  March  1829.  McNair  v.  Wilkins.  Rule 
absolute." 

Affidavit  of  the  defendant  on  which  the  rule  was  granted : 

"Isaac  Wilkins,  the  above  defendant,  being  duly  affirmed 
according  to  law,  doth  declare  and  say,  that  it  is  necessary  to  a 
fair  decision  of  this  case  that  the  plaintiff's  book  of  original  en- 
tries for  the  years  1819,  1820  and  1821,  or  either  or  any  of  them, 
in  which  the  charges  are  made  relative  to  the  transactions  upon 
this  suit  is  brought,  to  wit,  for  the  remuneration  of  the  plaintiff 
for  certain  services  performed  by  him,  as  plaintiff  alleges,  for 
and  at  the  instance  of  the  defendant,  should  be  produced  upon  the 
trial  of  the  said  suit  to  show  against  whom  those  charges  were 
originally  made. 

5       '  549 


552  SUPREME  COURT  [March  Term, 

[MoNair  ».  Wilkins.] 

This  deponent  doth  further  testify,  that  these  books  above  men- 
tioned, as  he  has  been  informed,  were  in  the  possession  of  the 
plaintiff'  since  and  after  the  said  services  had 'been  performed,  and 
that  they  are  still,  he  believes,  in  the  possession  of  the  plaintiff, 
being  his  own  books  of  entries ;  and  that  they  are  pertinent  to  the 
issue  in  the  said  case  joined." 

In  answer  to  this  rule  of  court,  the  plaintiff's  counsel  stated, 
that  the  plaintiff  was  not  able  to  produce  the  books  called  for; 
that  they  had  been  accidentially  destroyed  by  a  fire,  in  the  year 
1833,  which  had  burnt  the  plaintiff's  store  at  Oswego,  where  he 
lived  ;  and  that  he  would  admit  that  the  charges  in  the  plaintiff's 
books  were  originally  made  against  Mudge,  and  not  against  the 
defendant ;  which  admission  rendered  the  books  no  longer  neces- 
sary to  the  object  that  the  defendant  had  in  view  in  requiring 
their  production  at  the  trial.  The  defendant  insisted  on  his  right 
to  a  nonsuit  under  the  Act  of  Assembly  of  the  29th  February 
1798;  and  it  was  my  opinion,  that  under  the  rule  of  court,  and 
by  the  express  provisions  of  that  Act  of  Assembly,  the  plaintiff 
was  bound  either  to  produce  the  books,  or  satisfy  the  court  that 
it  was  not  in  his  power  to  produce  them — and  that  having  done 
neither,  the  defendant  was  entitled  to  a  nonsuit.  But  as  the 
court  sitting  at  Nisi  Prius  had  no  power  to  order  a  nonsuit,  the 
course  to  be  taken  was  that  pointed  out  in  McDermot  v.  United 
States  Insurance  Company,  1  S.  &  R.  357,  to  discharge  the  jury 
with  liberty  to  the  defendant  to  move  the  court  in  bane  for  a  non- 
suit. 

*.--o-i  *  Accordingly,  at  this  term,  the  defendant  moved  the 
-•  court  in  bane  to  direct  the  nonsuit  to  be  entered.  This 
the  plaintiff  resisted,  on  two  grounds :  first,  that  taken  at  the 
trial ;  that  having  admitted  all  for  which  the  defendant  desired 
the  production  of  the  books,  they  were  no  longer  necessary  ;  and 
secondly,  he  produced  two  affidavits  taken  since  the  trial,  viz.,  on 
the  19th  of  March  1838,  one  by  the  plaintiff  himself,  the  other 
by  a  third  person ;  stating  in  substance,  the  destruction  of  the 
plaintiff's  storehouse  by  fire,  in  the  year  1833,  by  which  all  his 
papers  relating  to  the  transactions  of  the  years  in  question  were 
burnt,  and  with  them  his  books  of  entries. 

As  to  the  first  ground,  we  are  of  opinion  that  the  admission  by 
the  plaintiff,  that  the  entries  in  his  books  were  originally  made 
against  Mudge,  and  not  against  the  defendant,  is  not  such  a  com- 
pliance with  the  rule  of  court,  as  to  supersede  their  production. 
The  rule  itself  specifies  no  object  for  which  they  were  to  be  pro- 
duced. It  is  in  general  terms ;  and  I  am  inclined  to  think  it  is 
the  rule  of  court,  and  the  Act  of  Assembly  by  which  we  are  to  be 
governed,  and  not  the  reason  for  which  the  court  thought  proper 
to  make  the  rule.  I  do  not  perceive  how  we  can  go  beyond  the 
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rule  itself,  and  examine  the  various  items  specified  in  the  defend- 
ant's affidavit,  to  see  whether  there  may  not  be  some  equivalent 
for  that  which  it  requires.  It  is  peremptory,  without  qualifica- 
tion, or  condition ;  and  when  the  rule  is  once  made,  it  seems  to 
me  we  are  to  be  governed  by  the  directions  of  the  Act  of  Assem- 
bly. But  if  we  go  beyond  the  rule,  and  inquire  whether  the 
defendant's  offer  constitutes,  an  equivalent  for  the  actual  pro- 
duction, it  appears  to  me  that  it  does  not.  The  object  stated  in 
the  defendant's  affidavit  is  to  show  against  whom  those  charges 
were  originally  made  ;  not  to  show  that  they  were  made  against 
Mudge.  The  defendant  may  choose  to  deny  that  they  were 
even  made  against  Mudge.  He  may  assert  that  if  produced  the 
books  will  show  that  the  entries  were  originally  made  against 
neither  the  defendant  nor  Mudge,  but  against  some  other  person 
or  persons.  He  is  not  bound  to  take  the  defendant's  admis- 
sion as  containing  the  whole  truth.  This  admission  may  carry 
with  it,  something  more  favorable  to  the  plaintiff  than  the  de- 
fendant chooses  to  recognise.  For  although  the  charges  may 
have  been  made  against  Mudge,  yet  as  the  plaintiff  alleges  that 
Mudge  was  the  defendant's  agent,  he  may  follow  up  that  admis- 
sion with  the  allegation  that  they  were  in  effect  charges  against 
the  defendant.  The  defendant  may  protest  against  both  the  fact 
and  the  allegation,  and  aver  that  he  does  not  want  the  books  to 
show  that  the  charges  were  against  Mudge,  but  he  wants  to  show 
against  whom  they  were,  whether  the  defendant,  or  Mudge,  or 
some  third  person.  We  cannot,  therefore  say  that  the  defendant 
obtains  all  his  right  under  this  admission.  Besides,  had  such  an 
admission  been  an  equivalent,  the  plaintiff  might  have  offered  it  on 
the  hearing  of  the  rule  to  show  cause,  as  a  reason  for  not  making 
the  rule  absolute  ;  *or  he  might  before  the  trial,  have  made  r*ccj. 
application  to  the  court,  to  rescind  the  rule  on  that  ground  "- 
if  sufficient.  Instead  of  this.,  he  goes  to  trial  under  the  rule,  leav- 
ing the  defendant  to  expect  that  it  will  be  complied  with  accord- 
ing to  the  plain  language  and  meaning  of  the  Act  of  Assembly, 
that  is  that  he  will  either  produce  the  books,  or  satisfy  the  court 
that  it  is  not  in  his  power  to  do  so. 

As  to  the  affidavits  now  presented  by  the  plaintiff's  counsel,  it 
is  the  duty  of  the  plaintiff,  under  the  Act  of  Assembly,  to  account 
for  the  non-production  of  the  books  at  the  time  of  the  trial ;  and 
as  a  ground  of  satisfying  the  court,  the  affidavits  offered  are  too 
late.  They  would,  moreover,  even  if  offered  at  the  trial  have  been 
inadmissible.  They  are  ex  parte  and  without  opportunity  of  cross- 
examination.  If  the  plaintiff  himself  was  a  witness  to  any  fact 
(and  I  do  not  think  he  is,  except  as  to  one  which  in  its  nature  can 
be  known  only  to  himself,  and  where  he  might  be  admissible  ex 
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necessitate  rei),  he  should  be  produced  in  person  at  the  trial,  and 
subjected  to  cross-examination. 

The  only  point  of  view  in  which  the  plaintiff  could  now  claim 
relief  would  be  by  presenting  a  case  of  accident  or  surprise ;  and 
it  has  been  alleged  by  the  plaintiff's  counsel,  on  the  hearing  of  the 
present  motion  that  the  plaintiff  was  not  able  to  forward  his  evi- 
dence in  time  for  the  trial  on  account  of  the  distance  of  his  residence 
and  the  state  of  the  roads.  This  would  not  have  cured  the  intrinsic 
defect  in  the  nature  of  the  evidence  offered  to  prove  the  destruction 
of  the  books.  Besides,  we  have  nothing  on  the  subject  except  the 
mere  allegation  of  counsel ;  no  proof  of  any  sort,  whether  notice 
of  trial  was  sent  to  him  ;  if  sent — when  received  ;  or  if  received, 
that  it  was  not  in  his  power  to  prepare  for  the  trial  in  due  season. 
Nothing  is  shown  which  would  authorize  us  to  say  that  there  were 
circumstances  to  excuse  the  plaintiff  from  the  duty  of  conforming 
to  the  rule  of  court.  The  defendant  is,  therefore,  entitled  to 
demand  its  enforcement. 

Nonsuit  ordered. 

Cited  by  Counsel,  6  Whart.  218. 

Cited  by  the  Court,  5  Barr  55  ;  2  Grant  53. 
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Schuler  against  The  Northern  Liberties  and  Penn 
Township  Railroad  Company. 

1.  Proceedings  on  the  assessment  of  damages  in  the  case  of  land  taken  by 
a  railroad  company,  under  the  authority  of  an  Act  of  Assembly,  may  be 
removed  into  the  Supreme  Court  by  certiorari. 

2.  Where  an  Act  of  Assembly  directed,  that  if  the  parties  could  not  agree 
upon  the  amount  of  damages,  it  should  be  lawful  for  the  Court  of  Common 
Pleas  to  award  a  venire,  &c.,  and  on  the  payment  of  the  amount  of  damages 
to  the  owner  of  the  land,  or  if  he  should  refuse  to  receive  it,  or  be  incapable, 
&c.,  then,  on  payment  of  the  money  into  court,  the  company  should  become 
seised  of  the  same  estate,  &c.,  as  the  owner  had,  it  was  held,  that  after  such 
judgment  and  payment  of  money  into  court  &c.,  the  company  had  a  right  to 
enter  upon  the  land  in  respect  to  which  damages  were  awarded,  although  a 
certiorari  had  issued  from  the  Supreme  Court  to  remove  the  proceedings,  and 
the  proceedings  were  there  depending ;  and  that  they  were  not  to  be  con- 
sidered as  trespassers  ab  initio,  on  account  of  any  excess. 

THIS  was  an  action  of  trespass  quare  clausum  fregit,  &c., 
brought  in  this  court  by  John  C.  Schuler  against  the  Northern 
Liberties  and  Penn  Township  Railroad  Company,  its  officers, 
agents,  &c. 

The  case  was  tried  before  Sergeant,  J.,  at  a  Court  of  Nisi 
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Prius  held  at  Philadelphia  on  the  loth  of  November  1836,  when 
the  plaintiff  proved  his  title  to  the  close  upon  which  the  alleged 
entry  was  made,  and  gave  in  evidence  the  Act  of  Assembly  for  the 
incorporation  of  the  railroad  company,  and  other  purposes,  passed 
on  the  23d  of  April  1829,  the  material  part  of  which  was  as  fol- 
lows: 

"  Sect.  15.  And  be  it  further  enacted  by  the  authority  aforesaid, 
That  whenever  it  shall  be  necessary  for  the  president  and  managers 
of  the  said  company,  to  enter  in,  upon  and  occupy  for  the  purpose 
of  making  said  railroad,  any  land  upon  which  the  same  may  be 
located,  or-to  make  use  of  any  stone,  sand  or  gravel,  for  construct- 
ing said  road,  if  the  owner  or  owners  of  the  said  land,  stone,  sand 
or  gravel,  shall  refuse  to  permit  such  entry,  occupation  or  use,  and 
the  parties  cannot  agree  upon  the  compensation  to  be  made  for  any 
injury  or  supposed  injury  that  may  be  done  to  said  land  by  such 
entry  and  occupation,  or  use  of  materials,  it  shall  and  may  be  law- 
ful for  the  parties  to  appoint  six  suitable  and  disinterested  persons, 
to  estimate  such  damage,  who  shall  be  under  oath  or  affirmation, 
fairly  *and  impartially  to  estimate  the  same,  and  shall  re-  r*rr/> 
side  within  the  county  of  Philadelphia ;  and  the  expenses  *- 
incurred  by  the  said  appraisers  shall  be  defrayed  by  the  said  rail- 
road company  ;  but  if  the  parties  cannot  agree  upon  such  persons, 
or  if  the  persons  so  chosen  shall  not  decide  upon  the  matter,  or  if 
the  owner  of  such  land  shall  refuse  or  neglect  to  join  in  such  ap- 
pointment, within  ten  days  after  requisition  for  that  purpose  upon 
him  made,  or  if  such  owner  shall  be  feme  covert,  or  under  age,  non 
compos  mentis,  or  out  of  the  county,  then  it  shall  be  lawful  for 
the  Court  of  Common  Pleas  of  the  county  of  Philadelphia,  on  ap- 
plication of  either  party,  and  at  the  cost  and  charges  of  the  said 
corporation,  to  award  a  venire,  directed  to  the  sheriff  of  the 
county,  requiring  him  to  summon  a  jury  of  disinterested  men, 
to  view  and  examine  and  survey  the  said  lands  or  materials  to 
be  taken,  as  the  case  may  be,  and  estimate  the  injury  or  damage 
if  any,  that  in  their  apprehension  would  be  sustained  as  aforesaid, 
by  reason  of  said  railroad,  and  report  the  same,  under  their  oaths 
or  affirmations,  to  the  said  court;  which  report  being  confirmed 
by  the  said  court,  judgment  shall  be  entered  thereon,  and  the 
said  sheriff  and  jurors  shall  be  entitled  to  the  like  fees  for  their 
services  as  are  allowed  by  law  in  other  cases  of  special  juries, 
to  be  paid  by  said  company ;  and  it  shall  be  the  duty  of  all 
appraisers  and  jurors,  as  the  case  may  be,  in  estimating  such 
injury  or  damage,  to  take  into  consideration  the  advantage  that 
will  be  derived  to  the  owner  or  owners  of  the  said  lands  from 
the  said  railroad:  Provided,  That  upon  the  coming  in  of  such 
report  or  inquisition,  and  confirmation  thereof,  and  final  judgment 
thereupon,  and  the  said  company  paying  to  such  owner  the  sum 
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in  such  report  or  judgment  specified,  in  full  compensation  for 
said  lands,  or  for  the  injury  sustained  as  aforesaid,  or  if  the  said 
owners  should  be  absent  or  unwilling  to  receive  the  same,  or  be 
otherwise  incapacitated  from  the  same,  or  any  doubt  should  exist 
of  the  proper  person  to  receive  the  same,  then,  upon  the  said 
company  paying  the  same  into  court,  to  be  disposed  of  as  they 
may  direct,  the  said  company  shall  become  seised  of  the  same 
estate  in  the  said  lands,  which  the  owner  held  in  the  same ;  and 
they,  and  all  who  act  under  them,  shall  be  acquitted  and  freed 
from  all  responsibility  for  and  on  account  of  such  injury ;  Pro- 
vided, That  the  payment  of  damages  aforesaid,  for  lands  through 
which  said  road  may  be  laid,  or  from  which  any  stone,  sand  or 
gravel  for  constructing  said  road,  shall  be  made  before  the  said 
company,  or  any  other  person  under  their  direction  or  in  their 
employ  shall  be  authorized  to  enter  upon  and  break  ground  in  the 
premises,  or  use  any  such  stone,  sand  or  gravel,  except  for  the 
purpose  of  surveying  or  laying  out  said  road,  unless  the  consent 
of  the  owner  of  such  land  be  first  obtained :  Provided,  That 
if  the  said  company  shall  desire  to  erect  wharves,  storehouses, 
or  the  like  buildings  for  the  accommodation  of  trade,  they 
shall  obtain  the  land  necessary  therefor  by  agreement  of  the 
owner  only. 

**)W1  *Sect.  19.  And  be  it  further  enacted  by  the  authority 
J  aforesaid,  That  if  the  said  company  shall  not  construct 
the  railroad  authorized  by  this  act,  so  far,  at  least,  as  from  the 
river  Delaware  to  the  junction  with  the  said  Pennsylvania  rail- 
road to  Columbia  [within  the  term  of  five  years  from  the  passing 
of  this  act],  or  if  after  the  completion  of  said  railroad,  the  said 
company  shall  suffer  the  same  to  go  to  decay  and  be  impassable 
for  the  term  of  two  years,  then  this  charter  shall  become  null  and 
void,  except  so  far  as  to  compel  said  company  to  make  reparation 
for  damages." 

It  appeared  in  evidence  that  pursuant  to  the  provisions  of  this 
act,  notice  was  given  to  the  plaintiff  by  the  solicitor  of  the  com- 
pany on  the  loth  of  June  1833,  to  join  in  the  appointment  of 
appraisers.  The  plaintiff  not  choosing  to  join  in  this  appoint- 
ment, application  was  made  by  the  company  to  the  Court  of 
Common  Pleas,  who  awarded  a  venire  to  obtain  an  assessment  of 
the  damages.  On  the  29th  of  July  1883,  the  report  of  the  jury 
was  filed,  awarding  to  the  plaintiff  the  sum  of  $1300  for  a  large 
lot  of  ground  and  3100  for  a  small  lot.  Exceptions  to  the  report 
were  filed  by  the  plaintiff  on  the  16th  of  August  1833.  On  the 
26th  of  November  following,  the  exceptions  were  argued  and 
dismissed,  and  the  report  confirmed.  On  the  same  day  the 
amount  awarded  for  damages  was  paid  into  court  by  the  com- 
pany. On  the  ^8th  of  November  a  certiorari  issued  from  the 
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Supreme  Court  with  a  special  allocator,  to  remove  all  the  pro- 
ceedings in  the  matter  of  the  assessment  of  damages  in  this  case. 
The  proceedings  were  brought  into  the  Supreme  Court  on  the 
7th  of  December.  The  entry  of  the  defendants  into  the  plaintiff's 
premises  for  the  purpose  of  making  the  railroad,  which  was  the 
trespass  complained  of  in  this  action,  took  place  on  the  24th  of 
December.  The  plaintiff's  stable  was  partly  taken  down,  and  his 
fences  removed.  The  evidence  as  to  the  degree  of  force  used  was 
contradictory. 

The  jury  under  the  direction  of  the  court,  returned  a  verdict 
for  the  defendants. 

A  motion  was  made  for  a  new  trial ;  and  a  rule  to  show  cause 
having  been  granted — 

Mr.  KeemU  and  Mr.  Randall  for  the  plaintiff,  cited  Newlin 
v.  The  Commonwealth,  5  Binn.  26 ;  Grubb  v.  Fox,  6  Id.  461 ; 
Gardiner  v.  Murray,  4  Yeates  560 ;  Case  v.  Shepherd,  2  Johns. 
Cas.  27 ;  1  Bac.  Abr.  tit.  Certiorari,  letter  G.,  p.  507. 

Mr.  Goodman,  contra,  cited,  Anon.,  4  Dall.  214 ;  Entwistle 
v.  Shepherd,  2  Vern.  78 ;  Commonwealth  v.  Beaumont,  4  Rawle 
366  ;  Bonaparte  v.  Camden  and  Amboy  Railroad  Co.,  1  Bald- 
win 205. 

*The  opinion  of  the  court  was  delivered  by  r*558 

ROGERS,  J. — The  fifteenth  section  of  the  act  of  the  *• 
23d  March  1829,  which  gives  authority  to  the  president  and 
managers  of  the  railroad  company,  to  enter  and  occupy  the  land 
on  which  the  railroad  may  be  located,  provides,  among  other 
matters,  that  upon  confirmation  and  final  judgment  on  the  report, 
and  inquisition  made  in  pursuance  of  the  act,  upon  paying  into 
court  the  sum  awarded,  where  the  owner  shall  refuse  to  receive 
it,  the  company  shall  become  seised  of  the  same  estate  in  the  land 
which  the  owner  held.  After  confirmation  of  the  report,  by  the 
Court  of  Common  Pleas,  and  final  judgment  thereon,  the  company 
(the  owner  having  refused  to  accept  it)  paid  the  sum  awarded  by  the 
inquest  into  court ;  whereupon  they  became  seised  of  the  same  estate 
in  the  land  which  the  owner  held.  The  entry  being  lawful,  the 
court  properly  instructed  the  jury  that,  if  any  resistance  was  made, 
they  had  a  right  to  use  force ;  and  further,  that  even  if,  after  they 
had  entered,  they  misdemeaned  themselves,  or  exceeded  their 
authority,  they  were  not  trespassers ;  the  doctrine  of  trespassers 
ab  initio  not  applying  where  the  entry  is  made  on  land  which  is 
your  own.  Where  the  directions  of  the  act  are  pursued,  the  com- 
pany is  acquitted  from  all  responsibility  for  any  injury  which  may 
be  done.  The  legislature,  while  they  guard  the  rights  of  the  owner 
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of  the  land  through  which  the  road  passes,  have  thought  proper  to 
avoid,  as  far  as  practicable,  any  vexatious  or  unnecessary  delay — 
a  consideration  of  great  importance  in  a  work  of  this  description, 
and  which  they  would  seem  to  have  had  specially  in  view  in  the 
charter  granted  to  the  company ;  and  this,  if  not  conceded,  has 
been  but  faintly  denied.  The  plaintiif  in  error  contends,  that,  as 
the  proceedings  were  removed  by  certiorari,  of  which  the  company 
had  notice  before  entry,  the  action  of  trespass  will  well  lie.  On 
this  exception  they  mainly  depend.  We  have  no  doubt  of  the  power 
to  remove  the  proceedings  on  certiorari :  for  the  jurisdiction  of  the 
Supreme  Court  (as  has  been  repeatedly  ruled)  to  review  the  pro- 
ceedings of  all  inferior  tribunals,  cannot  be  taken  away  except  by 
express  words  or  necessary  implication.  Although  this  power  must 
be  conceded,  still  the  question  recurs,  was  the  certiorari  a  super- 
sedeas  ?  In  one  sense  it  certainly  was  ;  for  after  a  certiorari  all 
subsequent  proceedings  by  the  court  below,  on  the  record,  are 
erroneous.  If  any  thing  had  remained  for  the  Court  of  Common 
Pleas  to  do,  it  would  be  error  in  them  to  proceed,  after  the  allow- 
ance of  the  act ;  but  after  the  payment  of  the  money  into  court, 
no  further  action  by  them  was  required.  It  becomes,  therefore,  a 
question  of  legislative  intention ;  and  from  the  act,  and  the  evident 
design  of  its  framers,  it  is  clear  that  in  the  intermediate  time  be- 
tween the  payment  of  the  money  into  court,  and  the  allowance  of 
the  writ,  the  company  were  seised  of  the  land,  and  of  course  had  a 
^r -q-i  right  of  entry.  The  question  then  comes  to  this  :  will  *the 
•"  allowance  of  the  writ  divest  the  seisin  and  reinvest  the  title 
of  the  former  owner  ?  We  are  of  opinion  that  nothing  can  have 
that  effect  short  of  a  reversal  of  the  proceedings.  Whether  tres- 
pass1 will  lie,  in  that  event,  it  is  needless  to  determine,  as  we  are 
clearly  of  the  opinion  that  the  action  cannot  be  sustained,  while  the 
certiorari  is  pending  and  undetermined.  It  is  said  that  if  the 
judgment  of  the  Court  of  Common  Pleas  is  reversed,  the  plaintiff 
may  be  without  remedy.  If  this  were  so,  as  it  is  a  case  of  im- 
provident legislation,  within  the  constitutional  limits  of  the  legisla- 
ture, we  cannot  control  it,  as  that  would  be  an  assumption  of 
legislative  authority.  But  the  plaintiff  is  not  without  redress  ;  for 
granting  that  trespass  will  not  lie,  after  reversal,  yet  there  is  noth- 
ing to  prevent  a  new  application  to  the  court  for  an  inquest.  The 

U  Where  an  act  authorized  a  railroad  to  use  land  during  an  appeal  by  the 
owner  from  the  report  of  viewers:  Held,  that  upon  the  final  judgment  for 
the  owner  remaining  unpaid  he  could  recover  the  land  in  ejectment :  Lever- 
ing v.  P.,  G.  &  N.  Railroad  Co.,  8  W.  &  S.  459  ;  for  remedies  where  the  consti- 
tutional and  statutory  prerequisites  to  a  lawful  taking  have  not  been  complied 
with :  see  McClinton  v.  Railroad,  16  Smith  404  ;  Dimmick  v.  Brodhead,  25 
Id.  464  ;  and  cases  where  they  have  been  complied  with :  Fries  v.  Railroad, 
4  Norris  73  ;  Beale  v.  Railroad.  5  Id.  509. 
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inquest  would  be  able  to  do  justice  to  the  owner  by  giving  him  the 
value  of  the  land,  at  the  time  of  the  entry,  with  interest  until  the 
finding  of  the  second  inquest. 

Judgment  affirmed. 

Cited  by  Counsel,  8  W.  &  S.  461  •  11  Harris  36. 

||  A  writpf  certiorari  lies  where  a  new  jurisdiction  is  created  by  statute  and  is 
exercised  in  a  course  different  from  the  common  law  :  Appeal  of  Commis- 
missioners,  7  Smith  452;  and  see  Delaware  Railroad  v.  Burson,  11  Id.  369; 
Church  v.  Railroad,  9  Wright  339.  As  to  how  far  it  operates  as  a  super- 
sedeas  at  common  law:  Ewing  v.  Thompson,  7  Wright  376,  377,  382: 
Deeoursey  v.  Guarantee  Co,  3  W.  N.  C.  65.  || 


[PHILADELPHIA,  MAY  5,  1838.] 

The  Commonwealth  against  Bonsall  and  Others. 

QUO    WARRANTO. 

In  1784  an  act  was  passed,  entitled, ''  An  act  to  establish  and  incorporate 
a  public  school  at  Germantown.  in  the  county  of  Philadelphia."  The  pre- 
amble recited,  that  divers  persons  in  Germantown,  &c.,  had  raised  money  by 
subscription,  &c..  and  maintained  a  school,  &c..  that  by  the  constitution  of 
the  Commonwealth  it  was  ordained,  that  a  school  or  schools  should  be  estab- 
lished in  each  county,  by  the  legislature,  with  salaries  to  the  masters,  paid 
by  the  public,  &c.,  and  that  divers  of  the  inhabitants  of  Germantown  had 
represented  that  the  situation  of  the  town,  &c.,  rendered  it  a  proper  place  to 
establish  a  school,  agreeably  to  the  said  provision  in  the  frame  of  govern- 
ment. The  second  section  declared,  that  the  finances  of  the  state  were  not 
in  a  condition  to  carry  into  execution  the  said  provision  of  the  constitution 
by  establishing  schools  at  the  public  expense  in  all  the  counties  of  the  state, 
but  that  it  was  proper  to  promote  the  attempt  of  the  petitioners,  until  some- 
thing further  could  be  done  by  the  legislature  in  a  more  extensive  way. 
The  eighth  section,  after  declaring  that  no  misnomer  of  the  corporation 
should  defeat  any  gift,  &c.,  provided  that  the  constitution  of  the  school  should 
not  be  "  altered  or  alterable  by  any  by-law  of  the  trustees,  or  in  any  other 
manner  than  by  an  act  of  the  legislature  of  this  state."  In  1 786,  an  act  of  the 
legislature  was  passed  which  recited  the  last  mentioned  provision,  and  that 
the  trustees  had  agreed  upon  certain  *alterations,  and  had  petitioned  r*5gn 
the  legislature  for  their  aid  in  altering  and  amending  the  said  L 
constitution ;  and  among  other  things,  the  act  provided,  that  the  trustees 
should  be  chosen  by  such  persons  as  had  contributed  or  should  contribute 
to  the  amount  of  forty  shillings  to  the  purposes  of  the  corporation.  In  1837, 
an  act  of  the  legislature  was  passed,  which  repealed  the  last  mentioned 
provision  of  the  act  of  1784,  (1786)  and  declared  that  all  citizens  residing 
within  the  limits  of  the  township  of  Germantown,  which  were  therein  defined, 
should  be  entitled  to  vote  at  all  elections  for  the  choice  of  trustees,  &c. 
This  act  was  not  assented  to,  or  accepted  by  the  company,  of  the  trustees 
or  founders  of  the  school,  or  a  majority  of  the  contributors :  Held,  that  it 
was  a  valid  act,  and  that  the  trustees  chosen  by  the  contributors  of  forty 
shillings,  under  the  act  of  1786,  were  not  duly  elected. 
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A  WRIT  of  quo  warranto  was  issued  out  of  this  court  at  Decem- 
ber term  last,  upon  the  suggestion  of  Abraham  Keyser,  F.  W. 
Bockius,  Samuel  Johnson,  \V.  II.  Stokes,  Daniel  Billmeyer,  Joseph 
Handsbury  and  Joseph  Dickinson,  against  Charles  Bonsall,  John 
Green,  Charles  J.  Wister,  William  Wister,  Samuel  Betton,  Samuel 
Harvey  and  Justice  Johnson,  setting  forth  that  the  complainants 
were  on  the  1st  of  May  1837,  duly  elected  trustees  of  a  certain 
corporation  called  and  known  by  the  name  of  "  The  Trustees  of 
the  Public  School  of  Germantown  in  the  county  of  Philadelphia," 
by  the  citizens  residing  within  the  limits  of  the  township  of  Ger- 
mantown, qualified  to  vote  for  county  and  state  officers,  agreeably 
to  the  provisions  of  a  certain  Act  of  Assembly  of  the  Common- 
wealth of  Pennsylvania,  approved  the  31st  day  of  March  1837,  and 
the  eighteenth  section  thereof,  entitled  "A  supplement  to  the  act 
entitled  'An  act  for  incorporating  St.  Paul's  Church  in  the  city  of 
Philadelphia,'  "  and  to  an  act  entitled  "A  supplement  to  the  act  en- 
titled 'An  act  for  incorporating  St.  Paul's  Church  in  the  city  of 
Philadelphia,'  and  for  other  purposes ;"  but  that,  notwithstanding 
the  said  election,  the  said  defendants  had  exercised  the  said  office, 
and  usurped  the  said  franchises,  &c. 

To  this  suggestion  the  following  plea  was  filed : 

"And  now,  that  is  to  say,  on  the  6th  day  of  January,  in  the 
year  one  thousand  eight  hundred  and  thirty-eight,  come  the 
said  Charles  Bonsall,  John  Green,  Charles  J.  Wister,  William 
Wister,  Samuel  Betton,  Samuel  Harvey  and  Justice  Johnson, 
by  Win.  M.  Meredith,  their  attorney,  and  having  heard  the 
suggestion  filed  in  this  case  read,  they  complain,  that  under 
color  of  the  premises  in  the  said  suggestion  contained,  they  are 
greatly  vexed  and  troubled,  and  that  by  no  means  justly,  be- 
cause protesting  that  the  said  suggestion  and  the  matter  therein 
contained,  are  insufficient  in  law,  and  that  they  need  not,  nor 
are  they  bound  by  the  law  of  the  land  to  answer  thereto ;  yet, 
for  plea  in  this  behalf,  they  say  that  the  said  Commonwealth 
ought  not  to  impeach  or  implead  them  by  reason  of  the  premises 
in  the  said  suggestion  above  specified,  because  they  say  that 
heretofore,  to  wit,  on  the  first  day  of  September,  in  the  year 
*^61 1  *one  tnousan(^  seven  hundred  and  eighty-four,  at  the 
J  county  aforesaid,  Thomas  Ross,  Joseph  Galloway,  John 
Jones,  and  others,  had  paid  and  contributed  large  sums  of  money, 
wherewith  they  had  purchased  a  certain  lot  or  piece  of  ground  in 
Germantown,  in  the  county  of  Philadelphia,  and  had  thereon 
erected  a  school-house,  and  maintained  a  school  therein  called  the 
Union  School ;  which  said  lot  or  piece  of  ground,  and  the  school- 
house  thereon  erected,  on  the  day  and  year  last  aforesaid,  at  the 
county  aforesaid,  belonged  to  and  were  held  for  the  use  of  the  said 
school :  and  the  said  defendants  further  say,  that  afterwards,  to 
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wit,  on  the  day  and  year  last  aforesaid,  at  the  county  aforesaid,  the 
contributors  to  the  erection  and  maintenance^"  the  said  school, 
applied  by  petition  to  the  General  Assembly  of  the  representatives 
of  the  freemen  of  Pennsylvania,  praying  that  the  said  contributors 
might  be  incorporated,  and  the  defendants  say  that  in  compliance 
with  the  prayer  of  the  said  petition,  an  Act  of  Assembly  was  duly 
passed  by  the  said  General  Assembly,  and  enacted  into  a  law,  on 
tlie  loth  day  of  September  one  thousand  seven  hundred  and  eighty- 
four,  entitled,  '  An  act  to  establish  and  incorporate  a  public  school 
at  Gennantown  in  the  county  of  Philadelphia,'  by  which,  after 
reciting  the  premises,  it  was  amongst  other  things  enacted,  that 
twenty-one  persons  who  were  contributors  as  aforesaid,  named  in 
the  said  act,  should  be  the  first  trustees  of  the  said  school,  and  that 
the  said  trustees  and  their  successors,  s-hould  forever  thereafter  be, 
and  they  were  thereby  erected,  established  and  declared  to  be  one 
body  politic  in  deed  and-  in  law,  to  all  intents  and  purposes,  with 
perpetual  succession,  by  the  name  and  title  of '  The  Trustees  of  the 
Public  School  of  Germantown,  in  the  county  of  Philadelphia," 
with  power  to  take  and  hold,  to  themselves  and  their  successors, 
for  the  use  of  the  said  school,  any  estate  in  any  messuages,  lands, 
tenements  or  hereditaments,  goods,  chattels,  moneys  or  other 
personal  estate,  by  the  gift,  grant,  bargain,  sale,  conveyance,  as- 
surance, will,  devise  or  bequest,  of  any  person  or  body  politic 
whatsoever,  provided  the  same  shall  not  exceed  in  the  whole  the 
yearly  value  of  one  thousand  pounds,  and  the  same  to  grant, 
bargain,  sell,  convey,  assure,  devise  and  to  farm  let,  place  out  at 
interest,  or  otherwise  dispose  of,  for  the  use  of  the  said  school,  in 
such  manner  as  to  them,  or  at  least  seven  of  them,  should  seem 
most  beneficial  to  the  institution,  and  to  receive  the  rents,  issues, 
profits,  income  and  interest  of  the  same,  and  to  apply  the  same  to 
the  proper  use  and  support  of  the  said  school,  and  by  the  same 
name  to  sue,  commence,  prosecute,  defend,  implead  and  be  im- 
pleaded,  in  any  courts  of  law  or  equity,  and  in  all  manner  of 
suits  and  actions  whatsoever;  and  to  make,  devise  and  use  one 
common  seal  to  authenticate  all  the  acts  and  deeds  of  the  corpo- 
ration, and  the  same  to  break,  alter  and  renew  at  their  pleasure ; 
and  generally,  by  and  in  the  same  name  to  do  and  transact  all 
and  every  the  business  touching  and  concerning  the  premises,  or 
which  should  be  incidentally  *necessary  thereto,  as  fully  and  r*Kco 
effectually  as  any  natural  person,  or  body  politic  or  corpor-  "- 
ate,  within  this  Commonwealth,  have  power  to  manage  their  own 
concerns.  And  it  was  further  provided  and  enacted  by  the  said  act 
that  all  and  singular,  the  estate,  real  and  personal,  belonging  to  and 
held  by  any  person  or  persons  whatsoever,  for  the  use  of  the  said 
first  above-mentioned  school  at  Germantown,  should  be,  and  the 
same  was,  by  force  of  the  said  act,  transferred  to,  and  vested  in  the 
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trustees  of  the  public  school  of  Germantown,  in  the  county  of  Phil- 
adelphia, and  their  successors  forever,  for  the  use  of  the  said  last- 
mentioned  school.  And  the  said  defendants  aver  that  the  said  con- 
tributors afterwards,  to  wit,  on  the  fifteenth  day  of  September,  in 
the  year  one  thousand  seven  hundred  and  eighty-four,  at  the  county 
aforesaid,  accepted  the  said  act,  and  the  charter  of  incorporation 
therein  contained,  and  from  the  time  of  the  passing  thereof,  hitherto 
have  used  the  franchises,  liberties  and  privileges  thereby  granted, 
and  continue  to  use  the  same,  and  were  during  all  that  time,  and 
still  are  seised  and  possessed  of,  and  enjoyed,  and  do  enjoy  the 
estate,  real  and  personal  whatsoever  at  the  time  of  the  passing  of 
the  said  act  belonging  to  and  held  by  any  person  or  persons  what- 
soever, for  the  use  of  the  said  first  above-mentioned  school  of  Ger- 
mantown, which  estate,  during  all  that  time  consisted  and  still  con- 
sists, among  other  things,  of  certain  moneys  raised  by  the  charitable 
contributions  of  individuals  as  aforesaid,  and  the  above-mentioned 
lot  or  piece  of  ground  in  Germantown,  and  the  schoolhouse  afore- 
said, which  had  been  purchased  and  erected  by  the  charitable  dona- 
tions of  the  contributors  aforesaid,  to  wit,  at  the  county  aforesaid. 
And  the  said  defendants  further  say,  that  afterwards,  to  wit,  on  the 
first  day  of  September  in  the  year  one  thousand  seven  hundred  and 
eighty-six,  at  the  county  aforesaid,  the  corporation  created  by  the 
said  Act  of  Assembly,  applied  by  petition  to  the  said  General  As- 
sembly, praying  that  certain  alterations  and  amendments  might  be 
made  in  the  constitution  thereof,  and  that  in  conformity  with  the 
prayer  of  the  said  last-mentioned  petition,  the  said  General  As- 
sembly on  the  sixth  day  of  September  in  the  year  one  thousand 
seven  hundred  and  eighty-six,  duly  passed  and  enacted  into  a  law, 
a  certain  other  Act  of  Assembly,  entitled  "  A  supplement  to  an 
act  entitled  '  an  act  to  establish  and  incorporate  a  public  school  at 
Germantown,  in  the. county  of  Philadelphia,'  "  by  which  it  was  en- 
acted, among  other  things,  that  forever  thereafter  the  mode  of  elect- 
ing the  trustees  of  the  said  corporation  should  be,  that  all  and 
every  the  persons,  who  theretofore  had  contributed  or  thereafter 
should  contribute  to  the  amount  of  forty  shillings,  gold  or  silver 
money  of  Pennsylvania,  towards  the  first  erection  of  the  said  Union 
schoolhouse,  or  the  support  of  the  same,  or  towards  the  support  of 
the  said  incorporated  school,  should  be  entitled  to  vote  for  the  election 
of  trustees  of  the  said  corporation,  and  no  other  person  whatsoever. 
And  it  was  by  the  last-mentioned  act  further  enacted,  that  on  the 
*5631  *^rs^  Monday  in  May  in  every  year  thereafter,  the  election 
*  should  be  held  at  the  schoolhouse  in  Germantown,  whereof 
notice  should  be  given  in  the  manner  prescribed  in  the  said  act,  at 
which  election  all  the  said  contributors  entitled  to  vote  in  manner 
aforesaid  should,  by  a  majority  of  votes  of  the  electors  present,  by 
ballot,  in  the  usual  form  of  holding  elections  in  this  state,  elect 
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seven  trustees  to  supply  the  place  of  the  said  trustees  -whose  offices 
should  have  expired.  And  the  said  defendants  aver  that  the  said 
corporation  afterwards,  to  wit,  on  the  sixth  day  of  September,  in 
the  year  one  thousand  seven  hundred  and  eighty-six,  at  the  county 
aforesaid,  accepted  and  assented  unto  the  provisions  of  the  last- 
mentioned  Act  of  Assembly,  and  have  ever  since  the  passing  thereof 
used,  and  still  do  use,  their  franchises,  liberties  and  privileges 
agreeably  thereto,  and  have  never  at  any  time  accepted  or  assented 
to  any  subsequent  alteration  or  amendment  of  the  charter  or  con- 
stitution of  the  said  corporation  whatsoever.  And  the  said  defend- 
ants aver  that  afterwards,  to  wit,  on  the  first  day  of  January  one 
thousand  eight  hundred  and  thirty-six,  they  respectively  contributed 
to  the  support  of  the  said  incorporated  school  to  the  amount  of 
forty  shillings  and  upwards,  agreeably  to  the  terms  of  the  last-men- 
tioned Act  of  Assembly.  And  the  said  defendants  in  fact  say  that 
at  an  election  duly  held  at  the  schoolhouse  in  Germantown,  on  the 
first  Monday  in  May,  in  the  year  one  thousand  eight  hundred  and 
thirty-seven,  by  the  contributors  entitled  to  vote  in  manner  afore- 
said, the  said  defendants  were  duly  elected  by  a  majority  of  votes 
of  the  said  contributors,  to  be  trustees  of  the  said  corporation  to 
supply  the  place  of  the  senior  trustees  whose  offices  had  then  ex- 
pired, to  wit,  at  the  county  aforesaid;  and  thereupon  and  by  virtue 
thereof  they,  the  said  defendants,  during  all  the  time  mentioned  in 
the  said  suggestion,  did  use  and  exercise  the  office  of  trustees  of  the 
public  school  of  Germantown,  in  the  county  of  Philadelphia,  and  by 
reason  of  the  premises  they,  the  said  defendants,  during  all  that 
time  were  trustees  of  the  said  public  school,  to  wit,  at  the  county 
aforesaid  ;  and  by  that  warrant  the  said  defendants,  during  all  the 
time  in  the  said  suggestion  in  that  behalf  mentioned,  used  and 
exercised  the  office  of  trustees  of  the  said  public  school,  and  all 
the  liberties,  privileges  and  franchises  belonging  and  appertaining 
to  the  office  of  trustees  of  the  said  public  school,  as  it  was  lawful 
for  them  to  do ;  without  this,  that  the  said  defendants,  the  offices, 
liberties,  privileges  and  franchises  in  the  said  suggestion  men- 
tioned, or  any  of  them,  did  usurp  upon  the  Commonwealth  in  man- 
ner and  form  as  by  the  said  suggestion  is  supposed :  all  and  singular 
which  said  matters  and  things  they,  the  said  defendants,  are  ready 
to  verify,  as  the  court  shall  award. — Wherefore  they  pray  judg- 
ment, and  that  the  aforesaid  offices,  liberties,  privileges  and  fran- 
chises by  them  above  claimed,  may  be  adjudged  and  allowed  to 
them,  and  that  they  may  be  dismissed  and  discharged  by  the  court 
hereof  and  from  the  premises  above  charged  upon  them,  &c. 

*The  following  replication  was  put  in.  r*fi64 

"And  the  said  Commonwealth,  by  J.  R.  Ingersoll,  their   *• 
attorney,  say,  that  for  anything  before  alleged  in  the  said  plea,  the 
said  Commonwealth  ought  not  to  be  barred  from  having  their  afore- 
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said  proceeding  against  the  said  respondents,  because,  protesting 
that  the  said  plea,  and  the  matters  therein  contained,  are  insufficient 
in  law  to  bar  the  said  Commonwealth  from  having  their  aforesaid 
proceeding  against  them ;  for  replication  they  say,  that  the  said  re- 
spondents were  not  duly  elected  and  chosen  trustees  of  the  public 
school  of  Germantown  in  manner  and  form  as  in  the  said  plea  is 
alleged ;  and  this  they  pray  may  be  inquired  of  by  the  country ; 
and  they  hereby  set  forth  and  annex  the  Act  of  Assembly  of  the 
Commonwealth  of  Pennsylvania,  mentioned  and  referred  to  in  the 
said  suggestion,  and  pray  that  the  copy  as  hereto  annexed,  may  be 
taken  and  received  as  part  of  this  replication. 

"Section  18.  So  much  of  the  supplement  to  an  act  entitled  an 
act  to  establish  and  incorporate  a  public  school  at  Germantown 
in  the  county  of  Philadelphia,  passed  the  sixth  day  of  September 
Anno  Domini,  one  thousand  seven  hundred  and  eighty-six,  as  re- 
quires the  payment  of  forty  shillings  as  the  qualifications  of  persons 
entitled  to  vote  for  trustees  of  said  public  school  at  Germantown,  be 
repealed,  and  that  hereafter  it  shall  be  lawful  for  all  citizens  re- 
siding within  the  limits  of  the  township  of  Germantown,  qualified 
to  vote  for  county  or  state  officers,  be  entitled  to  vote  at  all  elections 
for  the  choice  of  trustees  to  manage  the  concerns  of  said  public 
school.  That  Germantown  and  its  vicinity,  as  far  as  the  eligibility 
of  trustees  for  the  said  public  school  is  concerned,  be  composed  of, 
and  defined  to  be  the  townships  of  Germantown,  Bristol  and  Rox- 
borough,  and  the  parts  of  Penn  Township  and  Northern  Liberties, 
included  in  a  line  drawn  from  the  Wingohocking  creek  and  Second 
street,  along  the  lane  leading  through  the  Rising  Sun  village,  to 
its  junction  with  the  Philadelphia,  Germantown  and  Norristown 
Railroad,  thence  up  the  Manyunk  branch  of  the  said  railroad,  to 
the  Nicetown  lane,  thence  along  the  said  lane  to  the  river  Schuyl- 
kill,  thence  up  the  said  river  to  Roxborough  township  aforesaid; 
and  that  none  but  citizens  residing  within  the  above  limits,  shall  be 
eligible  to  serve  as  trustees  of  the  said  public  school  of  Germantown; 
and  that  the  provision  in  the  charter  relating  to  a  German  school 
be  complied  with." 

Upon  these  pleadings  it  was  agreed  by  counsel  that  "  the  case 
shall  be  considered  as  on  a  special  verdict  finding  all  the  facts  set 
forth  and  alleged  in  the  defendants'  plea  in  bar,  and  finding  also 
that  the  Act  of  Assembly  set  forth  and  annexed  to  the  replication 
was  not,  nor  were  the  terms  and  provision  thereof,  or  any  of  them, 
at  any  time  accepted  or  assented  to  by  the  said  corporation  or  the 
*5651  *trustees  or  founders  of  the  said  schools,  or  a  majority  of 
'  the  contributors  thereto." 

Mr.  Mallery,  for  the  relators. 

The  question  is,  whether  the  act  of  1837,  empowering  all  the 
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taxable  inhabitants  of  the  township  to  vote  for  trustees,  is  constitu- 
tional? The  eighth  section  of  the  act  of  1784,  provides  that  the 
constitution  of  the  school  thereby  established,  shall  never  be  "altered 
or  alterable  by  any  by-law  or  ordinance  of  the  said  trustees,  or  in 
any  other  manner  than  by  an  act  of  the  legislature  of  this  state ; 
but  the  same  constitution  shall  always  be  construed  most  beneficially 
for  the  said  corporation."  The  preamble  of  the  act  of  1786,  recites 
the  provisions  of  the  act  of  1784,  relating  to  alterations,  and  pro- 
ceeds to  make  certain  amendments.  The  reservation  of  power  by 
the  legislature,  is  distinctly  expressed ;  and  it  is  well  settled,  that 
the  legislature  is  not  to  be  supposed  to  have  used  words  in  vain. 
Plowden  80.  The  case  then  comes  within  the  exceptions  stated  in 
the  books  to  the  rule,  that  the  legislature  cannot  alter  the  charter 
of  a  private  corporation  without  their  assent.  2  Kent's  Comm. 
306 ;  Dartmouth  College  Case,  4  Wheat.  708  ;  Wales  v.  Stetson,  2 
Mass.  146 ;  McCleary  v.  Pennington,  1  Paige  102.  Indepen- 
dently of  this  reservation,  however,  the  act  of  1837  is  not  such  an 
alteration  of  the  charter  as  to  come  within  the  rule  respecting  the 
inviolability  of  contracts.  The  only  change  is  in  respect  to  the 
electors.  The  trustees  had  no  vested  rights  until  elected  to  office. 
Members  of  a  corporation  are  the  parties  interested  in  the  revenues 
or  privileges  of  the  corporation.  1  Saund.  Rep.  344.  Here  the 
persons  paying  forty  shillings,  had  nothing  but  the  naked  privilege 
of  voting.  I  take  it,  that  under  the  old  charter  any  person  might 
be  a  trustee,  whether  a  voter,  resident,  or  otherwise.  In  The  Dart- 
mouth College  Case,  4  Wheat.  628,  Judge  Marshall  declares  the 
meaning  of  the  word  "contracts,"  in  the  Constitution  of  the  United 
States  to  be  "  contracts  respecting  property,  under  which  some  in- 
dividual could  claim  a  right  to  something  beneficial  to  himself;" 
and  he  adds  that  the  clause  in  the  Constitution  "ought  to  be  con- 
fined to  cases  of  this  description,  to  cases  within  the  mischief  it  was 
intended  to  remedy."  Satterlee  v.  Matthewson,  2  Peters  612; 
Fletcher  v.  Peck,  6  Cranch  87 ;  3  Story's  Comm.  on  the  Constitu- 
tion 258,  269. 

Mr.  Meredith  for  the  defendant. 

The  plea  shows  that  this  school  was  founded  by  individual  con- 
tributions ;  and  all  its  property  has  arisen  from  this  source.  The 
preamble  to  the  act  of  1784,  states  that  "  divers  well  disposed 
persons  in  and  about  the  neighborhood  of  Germantown,  &c.,  did 
many  years  past,  by  subscription,  raise  a  sum  of  money  wherewith 
*they  purchased  a  lot  of  ground  and  thereon  erected  a  r*c(*o 
large  and  commodious  school-house,  and  for  a  considerable  L 
fcime  have  maintained  a  school  therein,"  &c.  The  legislature 
then  proceeds  to  declare  its  inability  to  endow  it.  The  provision 
in  the  8th  section  relating  to  alterations  in  the  Constitution  has 
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been  stretched  beyond  its  obvious  meaning,  which  was  to  give  per- 
manence to  the  institution.  The  object  was  to  control  the  trustees, 
not  to  give  power  to  the  legislature.  There  is  a  well  know? 
distinction  between  the  cases  in  which  the  king  may  alter  statutes 
of  foundation,  and  where  he  is  the  founder.  The  construction  of 
a  statute  is  to  be  preferred  which  will  not  produce  a  wrong. 
Dwarris  on  Statutes  688.  This  is  an  eleemosynary  corporation  ; 
and  it  is  laid  down  that  such  corporations  are  beyond  the  power 
of  the  legislature.  2  Kyd  on  Corporations  103,  181.  The  pre- 
amble to  the  act  of  1786,  recites,  that  the  trustees  had  applied 
to  the  legislature  for  their  aid  in  making  amendments,  &c.,  to 
the  charter,  which  was  certainly  unnecessary,  if  the  legislature 
had  the  power  independently  of  this.  In  the  preamble  to  the 
act  of  1784,  when  the  legislature  speak  of  the  provision  of  the 
Constitution  of  1776,  they  must  be  taken  to  refer  to  the  future 
establishment  of  a  more  extensive  public  school ;  not  to  any  inter- 
ference with  this. 

Mr.  •/.  R.  Ingersoll,  in  reply. 

This  case  is  clear  of  any  difficulty  arising  from  legislative  inter- 
ference with  property,  since  there  is  nothing  of  the  kind  involved 
in  the  question  of  voting  for  trustees.  If  there  is  any  doubt  at  all 
upon  die  subject,  the  court  will  not  declare  an  Act  of  Assembly 
void.  F.  &  M.  Bank  v.  Smith,  3  S.  &  R.  72.  The  act  of  1784, 
established  a  sort  of  union  between  the  legislature  and  the  con- 
tributors, with  reserved  rights  to  each.  In  the  preamble  to  the 
act  of  1734,  it  is  said  that  "  the  inhabitants  of  Germantown,"  gen- 
erally, have  applied  to  the  legislature.  They  were  the  parties 
contracted  with.  Again,  it  was  declared  that  the  school  was  to  be 
established  "agreeably  to  the  provision  in  the  frame  of  gov- 
ernment," that  is,  a  public  school,  liable  to  the  control  of  the 
legislature.  Nothing  can  be  more  distinct  than  the  reservation  of 
power  by  the  legislature  to  alter  the  charter;  and  it  is  equally 
clear,  that  this  power  is  exclusive  of  the  trustees  or  corporators. 
The  preamble  to  the  act  of  1786,  proves  nothing  but  that  the 
trustees  petitioned  the  legislature  to  make  the  alterations  which 
they  desired. 

The  opinion  of  the  court  was  delivered  by 
SERGEANT,  J. — The  language  of  the  eighth  section  of  the  act 
of  the  15th  of  September  1784,  is  as  follows:    "Nor  shall  the 
constitution  of  the  said  school  hereby  established,  be  ever  altered 
or  alterable,  by  any  by-law  or  ordinance  of  the  said  trustees,  or  in 
*567T  an^  *otner  Banner  than  by  an  act  of  the  legislature  of  this 
J  state."     The  obvious  meaning  and  construction  of  these 
words,  is  to  reserve  to  the  legislature  the  power  to  alter  the  con* 
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stitution  of  the  school,  and  that  without  the  consent  of  the  corpo- 
rators. Every  other  authority  to  alter  is  prohibited.  No  by-law 
or  ordinance  of  the  corporation  can  do  it ;  nor  can  it  be  done  in 
any  other  manner :  but  the  constitution  is  not  to  remain  forever 
unalterable,  since  circumstances  might  occur  to  render  it  expedient 
to  change  it.  Who  then  is  to  do  it  ?  No  other  than  the  legislature 
by  an  Act  of  Assembly.  They  may  do  it :  and  they  alone  are  em- 
powered to  do  it.  It  is  said,  that  although  the  legislature  may 
make  an  alteration,  yet  it  cannot  be  without  the  consent  of  the 
corporators ;  and  many  weighty  arguments  have  been  urged  why 
the  consent  of  the  corporators  ought  to  be  an  indispensable  ingre- 
dient in  the  power  of  alteration.  It  is  sufficient  to  say,  that  if  the 
Act  of  Assembly  had  intended  to  make  such  consent  requisite,  it 
was  easy  to  insert  the  words  "  by  and  with  the  consent  of  the  cor- 
poration," or  something  equivalent.  This  has  not  been  done  ;  and 
I  do  not  think  we  can  insert  them,  on  the  ground  that  it  would 
have  been  right  or  expedient  to  do  so,  even  supposing  we  were  sat- 
isfied of  that  position.  Certainly  the  legislature,  in  a  grant  of 
corporate  rights  and  privileges,  may  reserve  the  right  to  alter, 
annul  or  amend  them,  either  generally,  or  on  certain  terms  and 
conditions ;  and  when  that  makes  a  part  of  the  compact  between 
the  legislature  and  the  corporators,  the  latter  cannot  object  to  the 
exercise  of  a  power  thus  expressly  reserved — provided,  where,  in 
any  case,  terms  or  conditions  of  alteration  are  appended,  the  case 
contemplated  has  arisen.  Here  the  power  reserved  is  general  and 
unconditional,  and  may  be  exercised  whenever  the  legislature  deems 
it  expedient  to  do  so. 

If  the  whole  frame  and  context  of  the  act  of  1784  is  looked  at, 
and  especially  the  preamble,  strong  reason  exists  for  believing  that 
the  founders  of  this  school  and  the  legislature  contemplated  the 
plan  then  adopted  respecting  it,  as  only  a  temporary,  or  at  least, 
unsettled  scheme,  and  look  to  some  future  period  when  it  would  be 
expedient  for  the  legislature  to  modify  or  change  it.  The  act  is 
entitled  an  act  to  establish  and  incorporate  a  public  school.  The 
preamble  recites,  "  that  whereas,  by  the  forty-fourth  section  of  the 
frame  of  government  of  this  Commonwealth  it  is  ordained,  that  a 
school  or  schools  shall  be  established  in  each  county  by  the  legis- 
lature for  the  convenient  instruction  of  youth,  with  such  salaries  to 
the  masters,  paid  by  the  public,  as  shall  enable  them  to  instruct 
youth  at  low  prices;  and  whereas  divers  of  the  inhabitants  of  Ger- 
mantown  have  by  petition  to  this  house  represented,  that  the 
situation  of  the  place,  the  large  and  commodious  buildings  already 
erected,  and  divers  other  circumstances  render  it  a  proper  place  to 
establish  a  school  agreeable  to  the  said  provision  in  the  frame  of 
government,  &c. ;  and  whereas  the  finances  of  this  state,  so  soon 
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<"ifi8T  a^ter  a  ^onS  *an(*  expensive  war  are  not  in  a  condition 
-*  (without  an  increase  of  taxes  already  heavy),  to  carry  into 
execution  immediately  the  design  of  the  said  section,  by  estab- 
lishing schools  at  the  public  expense  in  all  the  counties  of  this 
state,  but  it  is  nevertheless  highly  proper  to  promote  the  laudable 
attempt  of  the  petitioners  by  every  reasonable  encouragement, 
until  something  further  can  be  done  by  the  legislature  in  a  more 
extensive  way." 

This  seems  to  contemplate  a  future  action  in  respect  to  this 
school,  when  the  finances  of  the  state  would  permit  the  legislature 
to  establish  a  system  of  public  schools,  to  be  supported  by  the  state; 
and  in  the  meantime,  that  the  founders  of  this  school  might  go 
on  under  the  incorporation,  and  with  their  own  funds  and  contribu- 
tions conduct  the  school  in  the  buildings  that  had  been  previously 
erected.  No  donation  is  given  to  it  by  the  state ;  the  reason 
assigned  being  the  low  state  of  its  finances,  in  consequence  of  the 
war,  though  the  request  of  the  petitioners  seems  to  have  been  to 
establish  a  school,  agreeably  to  the  provision  in  the  frame  of  gov- 
ernment— a  public  school — probably  a  school  to  which  the  legisla- 
ture should  grant  some  endowment  under  that  provision.  As  the 
legislature  were  not  able  to  do  this,  a  middle  course  seems  to  have 
been  struck  out ;  it  is  incorporated  as  a  public  school ;  the  corpo- 
rators are  allowed  to  carry  it  on  as  such  ;  privileges  and  franchises 
are  conferred;  but  it  is  prohibited  from  making  of  itself  any  change 
or  alteration,  either  by  its  own  intrinsic  authority,  or  in  any  other 
manner ;  yet  as  at  a  future  day  a  general  and  uniform  system  of 
public  schools  would  probably  be  adopted,  in  pursuance  of  the  in- 
junctions of  the  Constitution,  which  might  require  a  modification 
or  change  of  the  charter  of  this  school,  such  change  may  be  made 
by  the  authority  of  the  legislature  :  and  with  this  intention  and 
design,  as  recited  in  the  preamble,  the  language  of  the  eighth  section 
conforms.  • 

We  are  therefore  of  opinion,  that  the  change  in  the  terms  and 
conditions  of  this  charter,  made  by  the  act  of  the  31st  March 
1837,  by  which  the  qualification  of  the  electors  required  by  the 
act  of  1784  is  repealed,  and  the  right  of  voting  is  extended  to  all 
citizens  residing  within  the  limits  of  the  township  of  Germantown 
(as  afterwards  defined),  qualified  to  vote  for  county  or  state  officers, 
was  constitutionally  made  under  the  power  reserved  in  the  eighth 
section  of  the  original  act.  It  follows  that  the  defendants  claiming 
as  trustees,  by  virtue  of  an  election  by  the  contributors  held  on  the 
first  Monday  in  May  1837,  under  the  original  act  and  its  supple- 
ment have  no  title  as  such  trustees,  not  being  elected  in  the  man- 
ner and  by  the  persons  prescribed  in  the  act  of  1837.  What 
further  may  be  the  effect  of  the  fact  agreed  upon,  that  this  Act  of 
Assembly  was  never  accepted  or  assented  to  by  the  corporation  or 
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the  trustees  or  founders  of  the  school,  or  a  majority  of  tne  con- 
tributors, so  far  as  respects  the  property  of  the  corporation,  \ve  give 
no  opinion.  The  only  question  on  the  present  proceeding  is,  as  to 
the  right  of  exercising  *the  franchises  and  privileges  be-  r*caa 
longing  to  the  office  of  trustees  conferred  by  the  charter ;  ^ 
and  the  opinion  we  give  is  as  to  that. 

Judgment  of  ouster. 

Cited  by  Counsel,  6  Barr  89  ;  2  Casey  298.     ||  13  Smith  436  ;  14  Id.  179.  || 
Cited  by  Lewis,  C.  J.,  dissenting,  1  Grant  277. 

||  Cited  by  the  Court  as  to  the  effect  of  such  a  legislative  reservation  in  a 
charter:  Houston  v.  Jefferson  College,  13  Smith  437. y 
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Coe  against  Cook. 

1.  A  charter-party  entered  into  between  the  owners  of  the  ship  of  the 
one  part,  and  A.  and  B.  of  the  other  part,  witnessed,  that  the  owners  agreed 
to  send  the  ship  on  the  voyage,  and  A.  and  B.  agreed  to  g  >  as  supercargoes, 
and  charter  or  freight  540  tons  of  the  said  ship,  at  a  certain  price  per  ton  ; 
"  that  is,"  A.  agreed  to  freight  375  tons,  and  B.  agreed  to  freight  165  tons. 
The  defendant  contracted  with  A.  for  the  freight  of  certain  goods  for  him, 
which  freight  was  paid  by  A.  to  the  owners :  Held,  that  A.  and  B.  were  not 
joint  contractors  or  partners  in  respect  to  the  freight ;  that  the  action  was 
properly  brought  by  A.  alone,  and  that  B.  was  a  competent  witness  for  him. 

2.  In  assumpsit  to  recover  the  freight  of  certain  goods  belonging  to  the 
defendant,  it  appeared  that  the  plaintiff  had  hired  a  certain  portion  of  the 
vessel  for  the  voyage,  by  a  charter-party  under  seal,  which  was  executed  by 
one  of  the  owners  of  the  vessel,  who  were  partners,  in  the  partnership  name, 
with  one  seal.     The  full  amount  of  freight  due  to  the  owners  was  afterwards 
paid  to  them  by  the  plaintiff,  and  they  gave  him  a  receipt :  Held,  that  the 
charter-party  was  admissible  in  evidence,  and  that  it  was  not  a  valid  objec- 
tion to  its  admission  or  to  the  plaintiff's  recovery,  that  it  was  executed  by 
one  partner  in  the  partnership  name. 

THIS  was  an  action  of  indebitatus  assumpsit,  brought  by  Rich- 
ard Coe  against  William  Wallace  Cook,  to  recover  for  the  car- 
riage and  conveyance  of  certain  goods  belonging  to  the  plaintiff, 
on  board  of  the  Ship  Globe,  on  a  voyage  from  Canton  to  Phil- 
adelphia. 

On  the  trial  before  Kennedy,  J.,  at  a  Nisi  Prius  held  in  Phila- 
delphia on  the  15th  of  March  1837,  the  plaintiff  gave  in  evidence 
an  agreement  of  charter-party  or  affreightment,  entered  into  on  the 
16th  of  May  1831,  between  Messrs.  Eyre  &  Massey,  owners  of  the 
Ship  Globe,  of  the  one  part,  and  Richard  Coe  (the  plaintiff),  and 
Edwin  M.  Lewis,  of  the  other  part,  by  which  Eyre  &  Massey  agreed 
to  send  their  Ship  Globe  from  Philadelphia  to  Canton  and  back, 
properly  manned  and  fitted.  The  following  stipulations  were  con- 
tained in  this  instrument. 
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cargoes  on  board  of  said  ship,  and  charter  or  freight  five 
hundred  and  forty  tons  of  said  ship,  at  $40  per  ton  of  forty  cubic 
feet  of  measurement,  payable  to  said  Eyre  &  Massey  in  approved 
endorsed  notes,  at  60  days  from  the  day  of  the  arrival  of  said  ship 
at  Philadelphia.  That  is,  the  said  R.  Coe  agrees  to  freight  three 
hundred  and  seventy-five  tons,  and  the  said  Edwin  M.  Lewis  agrees 
to  freight  one  hundred  and  sixty-five  tons,  making  together  five 
hundred  and  forty  tons. 

"  Eyre  &  Massey  to  furnish  the  cabin  stores  and  provisions,  and 
to  pay  the  expenses  of  the  factory  and  ship  at  Canton,  as  is  cus- 
tomary on  such  voyages.  They  also  agree  to  ship  §60,000  on  joint 
account  of  themselves  and  their  friends,  or  allow  the  supercargoes 
a  commission  of  three  per  cent,  in  China  on  that  sum  ;  that  is  to 
say,  the  said  supercargoes  are  to  be  allowed  by  Eyre  &  Massey  the 
sum  of  §1800,  as  a  full  compensation  for  all  their  services  as  super- 
cargoes, for  the  transaction  of  all  business  of  said  ship,  of  the 
goods  or  specie  shipped  by  Eyre  &  Massey  for  their  account  or  for 
that  of  their  friends,  provided  the  sum  does  not  exceed  $60,000. 
Should  it  exceed  that  sum,  three  per  cent,  is  to  be  allowed  on  such 
excess. 

"  Goods  shipped  by  the  supercargoes  or  their  shippers  at  Phila- 
delphia, to  be  free  of  freight  outwards,  provided  the  same  does  not 
exceed  one  hundred  and  fifty  tons  weight. 

"  The  parties  agree  not  to  engage  any  freight  in  Philadelphia,  at 
a  less  rate  than  $40  per  ton  ;  and  should  they  have  any  tonnage  to 
dispose  of  at  Canton,  the  supercargoes  are  to  dispose  of  it  at  the 
best  rate  they  can,  and  in  such  manner  that  it  shall  operate  upon 
just  and  fair  principles,  in  proportion  to  the  quantity  that  each  may 
have  to  sell. 

"  Each  supercargo  to  have  a  stateroom  to  sleep  in,  and  for  his 
accommodation  ;  and  twelve  tons  of  forty  cubic  feet  measure- 
ment under  deck  to  be  allowed  as  the  full  privilege  of  both  super- 
cargoes. 

"  Young  hyson,  hyson,  &c.,  with  or  without  straps,  to  be  esti- 
mated at  ten  chests  to  the  ton. 

"  All  other  merchandise  the  actual  measurement." 

The  defendant's  counsel  objected  to  the  admission  of  this  charter- 
party  in  evidence,  but  the  objection  was  overruled. 

Certain  letters  from  the  defendant  to  the  plaintiff,  dated  in  May 
and  August  1831,  containing  directions  respecting  the  purchase  of 
goods  for  him,  and  their  shipment,  were  put  in  on  the  part  of  the 
plaintiff. 

The  plaintiff  also  gave  in  evidence  the  outward  bill  of  lading, 
dated  21st  of  May  1831,  as  follows  : 
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"  Shipped,  <fec.,  by  W.  Wallace  Cook,  in  Ship  Globe,  bound  for 
Canton,  &c.,  to  be  delivered  at  Canton  unto  Mr.  R.  Coe,  supercargo 
*on  board,  or  to  his  assigns,  he  or  they  paying  freight — 
out  nothing,  and  home  at  the  rate  of  $40  per  ton  measure- 
ment." 

The  homeward  bill  of  lading  dated  the  llth  of  June  1832. 

"  Shipped  by  R.  Coe,  in  the  Globe,  now  in  Canton,  and  bound 
for  Philadelphia,  &c.,  to  be  delivered  at  the  port  of  Philadelphia, 
unto  order  or  to  his  assigns.  As  per  agreement." 

The  following  certificate  and  receipt, 

"  Phil.,  30th  Jan.  1834. 

"  We  certify  that  we  have  no  claim  on  John  Cook,  or  Mr.  W.  W. 
Cook,  for  freight,  on  board  the  ship  Globe,  from  Canton  to  Phila- 
delphia, in  the  year  1832,  having  received  the  freight  of  their 
goods  from  R.  Coe,  in  his  settlement  with  us  for  the  tonnage  taken 
by  him  under  the  charter-party. 

EYRE  &  M ASSET." 

"Received,  Philadelphia,  July  27th  1832,  from  R.  Coe, 
$791.38,  amount  of  the  freight  of  goods  consigned  to  W.  Wallace 
Cook,  in  the  ship  Globe,  from  Canton,  as  per  charter-party  and 
agreement. 

EYRE  &  MASSEY." 

Edwin  M.  Lewis  was  then  offered  as  a  witness  on  the  part  of 
the  plaintiff  to  prove  the  measurement  of  the  goods,  and  their 
delivery  in  Philadelphia  to  the  defendant.  The  defendant  objected 
to  his  competency,  but  the  objection  was  overruled,  and  the  wit 
ness  admitted. 

The  defendant  on  his  part  gave  in  evidence  an  order  from  Eyre 
&  Massey  to  the  defendant,  dated  the  30th  of  July  1832,  to  pay 
to  the  plaintiff  the  amount  of  his  bill  of  freight,  "  he  having  set- 
tled with  us  the  freight,  according  to  the  charter-party." 

The  plaintiff  then  gave  in  evidence  the  original  entry  by  the 
defendant  under  oath,  dated  the  28th  of  May  1832,  at  the  custom 
house. 

The  defendant  requested  the  court  to  charge — 

1.  That  there  was  no  contract  whatever  on  the  evidence,  except 
with  Eyre  &  Massey. 

2.  If  any  contract  did  arise,  it  was  not  for  carriage  of  goods, 
but  for  other  matters  to  be  enforced  in  another  form  of  action. 
And  that  if  Coe  had  any  remedy  against  Cook,  it  would  be  for 
money  paid,  laid  out  and  expended. 
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His  honor,  however,  thought   the  plaintiff  entitled  to  recover, 
and  so  charged  the  jury,  who  found  a  verdict  for  the  plaintiff. 
*-79-i        *The  defendant  moved  for  a  new  trial,  and  filed  the  fol- 
*     -I   lowing  reasons  : 

1.  Because  the  judge  permitted  the  contract  between  Eyre  & 
Massey  of  the  one  part,  and  Coe  and  Lewis  of  the  other  part, 
dated  May  16th  1831,  to  be  given  in  evidence,  though  it  was  a 
paper  under  seal,  and  executed  by  Charles  Massey ;  the  presence 
or  assent  of  Eyre  not  being  proved. 

2.  Because  the   judge  permitted  Edwin  M.  Lewis,  one  of  the 
contractors,  to  be  examined  as  a  witness  to  support  the  claim  of 
the  plaintiff,  when  in  fact  he  should  have  been  one  of  the  plaintiffs, 
if  any  one  but  Eyre  &  Massey  could  sustain  an  action  against  the 
defendant  for  freight. 

3.  Because   the    judge   charged   the  jury,  that  a  contract  to 
carry  the  defendant's  goods  by  Coe  was  proved  by  the  evidence 
and  testimony  in  the  cause,  and  that  Coe  had  a  right  of  action 
against  him  founded  upon  such  contract. 

4.  Because  the  judge  refused  to  charge  the  jury,  that  the  only 
contract   to   carry  the   defendant's  goods  arose  between  Eyre  & 
Massey  and  the  defendant  upon  the  bill  of  lading,  signed  by  the 
captain  of  the  Globe. 

5.  Because  the  judge  refused  to  charge  the  jury,  that  no  action 
could  be  sustained  except  an  action  for  money  paid  for  the  use  of 
Cook,  and  that  only  in  case  the  money  was  paid  with  his  consent, 
express  or  implied,  and  not  against  it. 

6.  Because  the  verdict  should  have  been  for  the  defendant. 

Mr.  Ingraham,  for  the  motion,  cited  Harrison  v.  Jackson,  7 
Term  Rep.  307  ;  Gow  on  Partnership  58  (ed.  1837) ;  Hart  v. 
Withers,  1  P.  &  W.  285. 

Mr.  W.  B.  Reed  and  Mr.  Law,  contra,  cited  Darst  v.  Roth,  4 
Wash.  C.  C.  Rep.  471  ;  Fichthorn  v.  Boyer,  6  Watts  161 ;  Grant 
v.  Seaton,  1  Hall's  N.  Y.  Rep.  262 ;  Mackie  v.  Bloodgood,  9 
Johns.  Rep.  285 ;  Holt  on  Shipping  195 ;  Newberry  v.  Colvin,  T 
Bing.  190 ;  s.  c.  20  E.  C.  L.  R.  95 ;  Perry  v.  Osborn,  5  Picker. 
422  ;  Cutler  v.  Winsor,  6  Id.  335 ;  Thompson  v.  Hamilton, 
12  Id.  425;  Blair  v.  Hume,  2  Rawle  104;  Charles  v.  Scott,  1 
S.  &  R.  294 ;  Mehaffy  v.  Share,  2  P.  &  W.  378 ;  Potter  v.  Yale 
College,  8  Conn.  52 ;  Williams  v.  Millington,  1  H.  Black.  81 ; 
Rawlston  v.  Cummins,  2  Yeates  436 ;  Chitty  on  Contracts,  p.  3, 
&c. 

The  opinion  of  the  court  was  delivered  by 
GIBSON,  C.  J. — The  objections  to  the  verdict,  depend  on  the 
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nature  *of  the  original  contract  of  the  affreightment.  Coe  r*r7o 
and  Lewis  undoubtedly  chartered  their  part  of  the  Globe's  *-  c 
tonnage — 540  tons — jointly ;  and  they  were  jointly  liable  for  it 
to  the  owners ;  but  were  they  joint  owners  of  it  betwixt  them- 
selves ?  Their  property  in  it  was  severed  in  all  respects  but  lia- 
bility to  the  owners  for  it,  by  an  express  clause  in  the  charter- 
party,  containing  an  agreement  of  Coe  to  freight  375  tons,  and  of 
Lewis  to  freight  the  residue.1  There  may  be  a  partnership  which 
is  to  cease  with  the  act  of  purchase,  the  thing  bought  being  divi- 
ded by  the  act  which  vests  the  title ;  for  a  clause  in  a  contract  of  pur- 
chase, that  an  exclusive  property  in  the  casks  or  packages  should 
vest  in  the  one  or  the  other,  according  to  mark  or  brand,  would 
undoubtedly  sever  the  ownership ;  and  why  should  it  not  sever 
the  ownership  of  freight  purchased  on  the  same  terms  ?  Coe  and 
Lewis,  therefore,  stood  in  no  joint  relation  but  that  of  liability. 
They  were  tenants  in  common  of  an  undivided  portion  of  the 
ship  ;  and  their  interests  being  several,  might  be  disposed  of  in 
severally.  Lewis  was  competent,  therefore,  to  prove  the  defend- 
ant's contract  to  have  been  with  Coe.  The  original  charter-party, 
in  the  name  of  the  firm,  was  sealed  only  by  one  of  the  owners, 
and  it  is  certain  that  an  action  on  it  could  have  been  maintained 
only  against  him  who  sealed  it.  But  this  action  is  not  founded 
on  it.  It  is  brought  for  the  price  of  the  freight  sold  by  the 
plaintiff  to  the  defendant,  and  the  instrument  is  no  further  ma- 
terial than  as  it  affords  evidence  of  the  ownership  of  the  freight. 
But  the  contract  of  affreightment  need  not  be  by  specialty ;  and 
subsequent  asaent  to  it  by  a  party  not  originally  bound,  would 
make  it  a  valid  contract  by  parol,  which  is  all  that  is  necessary  to 
show  the  ownership  of  the  freight  to  have  been  in  the  plaintiff. 
Now,  the  receipt  of  its  price  by  the  owners  is  a  full  ratification  of 
the  original  agreement;  and  there  was  therefore  no  contract  to 
carry  the  defendant's  goods  by  the  owners  of  the  ship,  but  a  con- 
tract to  carry  by  the  plaintiff,  on  which  this  action  may  well  be 
maintained.  Consequently  there  is  no  reason  to  disturb  the  verdict. 

Judgment  for  the  plaintiff. 


Cited  by  Counsel,  3  Barr  359. 
»Cf.  Sims  v.  Willing,  8  S.  &  R  103.|| 
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Mustin  against  Yanhook. 

APPEAL. 

The  Act  of  the  30th  of  August  1831,  which  provides,  that  after  the  pas- 
sage of  the  act,  no  claim  of  a  mechanic,  filed  in  pursuance  of  the  Act  of 
1806  should  continue  to  be  a  lien  for  a  longer  term  than  five  years  from  the 
day  of  filing  the  same,  unless  a  scire  facias  was  sued  out  within  that  time, 
did  not  apply  to  claims  which  had  been  filed  before  the  passage  of  the  act. 

THIS  was  an  appeal  from  a  decree  of  the  District  Court  for  the 
City  and  County  of  Philadelphia,  in  the  matter  of  the  distribution 
of  the  proceeds  of  a  sheriffs  sale  of  certain  real  estate  of  the  de- 
fendant Vanhook. 

The  facts,  as  they  appeared  in  the  report  of  the  auditor  below, 
were  as  follows: 

On  the  2d  of  June  1827,  John  Naglee  filed  a  claim  against 
the  building  for  lumber  furnished.  A  scire  facias  issued  on  this 
claim,  on  the  10th  of  August  1833.  This  was  the  first  lien  on  the 
property. 

After  the  filing  of  this  claim,  Mustin,  the  plaintiff,  who  was  the 
brother-in-law  of  Vanhook,  took  a  mortgage  of  the  premises  from 
him  with  full  knowledge  of  the  existence  of  the  lien. 

The  property  was  sold  under  proceedings  on  the  mortgage. 

The  District  Court  decided  that  the  claimant,  Naglee,  was  en- 
titled to  be  first  paid  out  of  the  fund.  Whereupon  the  plaintiff 
appealed  to  this  court. 

Mr.  0.  Ingersoll,  for  the  appellant,  referred  to  the  Act  of  the 
30th  of  March  1831,  which  provides  that  from  and  after  the  pas- 
sage of  the  act,  all  claims  shall  continue  to  bind  the  buildings,  &c., 
against  which  the  same  are  entered,  for  the  term  of  five  years  from 
the  day  of  filing  the  same;  and  no  claim  so  as  aforesaid  filed 
shall  bind  any  building  for  a  longer  period  than  five  years  from 
*?'7r-\  the  day  of  filing  *the  same,  unless  within  that  time  a  scire 
°*  facias  has  issued,  &c.  He  cited  Eakin  v.  Raub,  12  S.  &  R. 
336. 

Mr.  Me  Call,  contra,  was  stopped. 

SERGEANT,  J.,  delivered  the  opinion  of  the  court. 

There  is  nothing  in  the  language  or  apparent  design  of  the  Act 
of  30th  March  1831,  to  justify  the  idea  that  it  was  designed  to 
operate  retrospectively.  Had  the  legislature  intended  this,  they 
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would  no  doubt  have  prescribed  a  limit  for  existing  liens,  to 
commence  with  the  date  of  the  law,  as  has  been  done  in  many 
other  limitation  acts.  To  apply  the  present  limit,  which  com- 
mences with  the  time  of  entering  the  lien,  to  liens  then  entered, 
might  give  to  some  only  a  month  or  a  day ;  or  even  if  the  five 
years  had  expired,  abolish  them  entirely — an  injustice  which  cer- 
tainly ought  not  to  be  imputed  to  law-makers,  in  any  case,  without 
the  most  explicit  language.1  Existing  liens  have  never  been  sup- 
posed to  be  within  the  purview  of  the  Act  of  1831,  but  only  liens 
that  should  be  filed  or  entered  after  the  passage  of  the  act. 

Judgment  affirmed. 

1  See  5  Casey  117 ;  7  P.  F.  Smith  211. 
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Mcllvaine  and  Wife  against  Gethen  and  Others. 

IN    EQUITY. 

A  testator,  after  giving  to  his  wife  all  his  household  and  kitchen  furniture, 
for  her  sole  and  separate  use,  declared  it  to  be  his  "  express  intention,  that 
this  devise,  and  that  which  he  should  thereinafter  devise  to  her,  should  be  in 
full  satisfaction  and  lieu  of  dower."  He  then  gave  to  her  "the  yearly  sum 
of  $600  for  and  during  her  natural  life,  if  she  should  so  long  remain  my 
widow,  to  be  paid  to  her  quarterly  by  my  executors,  out  of  the  income  of 
my  estate,  real  and  personal ;  and  if  she  shall  marry  again,  this  yearly  pay- 
ment is  to  cease."  After  several  other  legacies  and  annuities,  he  made  cer- 
tain annual  provisions  for  his  son  ;  and  in  the  event  of  his  death  under  the 
age  of  twenty-five  years,  he  enlarged  the  annuity  to  his  wife,  with  a  similar 
condition.  He  devised  and  bequeathed  to  his  said  son  the  rent  and  income 
of  his  real  and  personal  estate  for  life ;  and  after  his  death,  all  his  real  and 
personal  estate  to  the  children  of  his  said  son ;  and  in  default  of  such,  to  the 
children  of  his  daughter  ;  and  in  default  of  both,  he  directed  his  executors 
to  sell  the  whole  of  his  estate  ;  and  of  the  proceeds,  he  gave  a  certain  pro- 
portion to  his  wife,  if  living  and  still  remaining  his  widow ;  and  the  re- 
mainder he  directed  *to  be  divided  among  certain  persons :  Held,  [*£>'7Q 
that  the  widow  of  the  testator  was  entitled  to  the  annuity  of  $600  per  L 
annum,  notwithstanding  a  second  marriage. 

THIS  was  a  suit  in  equity,  instituted  by  Robert  L.  Mcllvaine 
and  Ellen  Rosalie,  his  wife,  against  John  Gethen,  executor  of 
the  will  of  Allen  Armstrong,  deceased,  and  guardian  of  Allen 
Armstrong. 

The  bill  charged,  that  Allen  Armstrong  died  in  March,  1832, 
leaving  a  will,  dated  in  the  same  month,  whereby,  inter  alia,  he 
gave  to  his  wife  all  his  household  and  kitchen  furniture,  for  her 
sole  and  separate  use ;  and  therein  declared  it  to  be  his  intention 
"that  that  devise,  and  that  which  he  should  hereafter  devise  to 
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her  should  be  in  full  satisfaction  and  lieu  of  dower:"  and  after- 
wards further  gave  and  devised  to  her,  "  the  yearly  sum  of  six 
hundred  dollars  for  and  during  her  natural  life,  if  she  should  so 
long  remain  his  widow,  to  be  paid  to  her  quarterly,  by  his  exe- 
cutors, out  of  the  income  of  his  estate,  real  and  personal.  And 
if  the  should  marry  again,  this  yearly  payment  to  cease."  He 
further  directed  his  executors  when,  but  not  until,  "  moneys 
should  be  collected  sufficient  to  pay  from  the  income  of  his  estate, 
all  the  annuities  given  by  his  will  to  his  wife  and  others,"  to  rent 
a  house  for  her,  for  the  sum  of  three  hundred  dollars,  or  purchase 
one  for  her  for  six  thousand :  and  provided  that  on  her  marriage, 
she  should  have  neither  the  rent  nor  the  house. 

The  bill  further  stated  the  appointment  and  probate  of  the 
will  by  John  Gethen,  John  C.  Stanbridge  and  Richard  M. 
Burke,  as  executors ;  the  dismission  of  Stanbridge  from  the  ex- 
ecutorship  by  the  Orphans'  Court  in  1834 ;  the  absence  of 
Burke,  and  his  residence  out  of  the  state;  and  charged,  that 
Gethen  was  the  sole  and  acting  executor  of,  and  trustee  under 
the  will.  It  stated  the  surviving  family  of  the  testator,  to  be 
his  said  widow,  two  children  of  a  former  marriage,  one  of  whom, 
Kitty,  died  unmarried,  and  Jane  W.,  who  married,  and  died, 
leaving  one  daughter,  her  only  issue ;  and  one  son,  Allen,  by  his 
last  marriage.  It  stated,  that  he  left  a  large  personal  estate  of 
the  appraised  value  of  $84,000,  which  was  much  reduced,  and  real 
estate  of  the  value  of  $20,000,  or  thereabouts :  and  it  stated 
the  intermarriage  of  the  complainant,  Robert  L.  Mcllvaine, 
with  Ellen  Rosalie  Armstrong,  the  widow  of  the  testator,  on  the 
6th  of  June  1837. 

The  bill  charged,  that  Gethen  had  paid  various  sums  on  account 
of  the  said  annuity  of  $600  to  the  complainant,  Mrs.  Mcllvaine, 
up  to  June  1837,  but  not  so  much  as  was  due  her  ;  that  he  had 
not  at  any  time  paid  her  any  part  of  the  house-rent,  nor  had 
he  purchased  a  house  for  her :  that  he  had  since  her  second 
marriage,  refused  to  make  any  payments  to  her;  and  it  alleged 
her  right  to  the  said  annuity  of  $600  .during  her  life  ;  and  also  to 
the  $300  house-rent,  or  a  house  in  lieu  thereof;  and  that  the  con- 
dition against  her  marriage  was  void.  The  bill  prayed  an  ac- 
*5771  count  °f  tne  estate  j  *and  that  the  defendant  should  be 
'  decreed  to  make  to  the  complainants  regular  payments  of 
the  said  annuity  of  $600  during  the  life  of  Mrs.  Mcllvaine  ;  and 
also  of  the  $300  house-rent,  or  to  buy  a  house  not  exceeding  in 
value  $6000,  for  their  use  during  her  life ;  and  also  prayed  arrears, 
and  the  general  relief. 

The  answer  admitted  the  material  facts  contained  in  the  bill  ; 
and  set  forth  the  whole  will,  which,  besides  the  bequests  mentioned, 
contained  the  following: — 
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To  the  testator's  daughter,  Jane  W.,  $400  yearly,  during  life* 
for  her  sole  and  separate  use;  and  after  her  death,  to  her  issue,  if 
any,  $6660. 

To  his  daughter  Hetty,  the  same. 

To  his  sister  Jane,  $200  yearly,  for  life,  to  her  separate  use,  so 
long  as  she  remained  the  wife  or  widow  of  her  then  husband. 

To  his  sister  Susan,  $200  yearly,  for  life,  if  she  so  long  remained 
a  widow ;  which  two  bequests  were  not  to  be  paid  until  after  pay- 
ment of  the  annuity  to  his  wife,  daughters  and  son. 

He  appointed  the  defendant  sole  guardian  of  the  person  and  es- 
tate of  his  son  Allen,  until  he  should  attain  twenty-one. 

He  then  gave  $400  yearly  to  his  son,  until  he  should  be  sixteen ; 
then  $500  until  he  should  be  of  the  age  of  twenty-one  years ;  then 
$750  until  he  should  be  twenty -five :  and  in  case  of  the  death 
of  his  son  before  twenty-five,  unmarried  and  without  issue,  he  gave 
to  his  said  wife  one-half  'of  the  said  annuity  for  life,  if  she 
should  so  long  remain  his  widow  ;  the  other  half  to  his  daughters. 
And  in  the  same  way  he  devised  if  his  son  should  die  after  twenty- 
five  without  issue. 

He  authorized  and  empowered  his  executors  to  take  charge  of 
all  his  real  estate,  and  to  manage,  repair  and  lease  the  same,  and 
collect  rents,  and  out  of  rents,  &c.,  to  pay  taxes  and  expenses, 
and  the  several  yearly  sums  thereinbefore  bequeathed,  and  to 
invest  the  surplus,  if  any :  and  gave  to  Allen,  after  twenty-five, 
the  income  of  his  estate  during  life,  after  paying  the  annuities 
before  mentioned :  and  after  his  death  devised  to  his  issue,  if  any, 
all  the  estate,  share  and  share  alike :  and  if  he  died  without  issue, 
then  one-half  of  the  income  to  be  paid  to  his,  testator's  wife 
during  life,  if  she  should  so  long  remain  a  widow,  and  the  other 
half  to  his  other  children,  and  the  principal  to  their  issue ;  but 
the  estate  not  to  be  divided  until  after  the  death  of  the  testator's 
wife,  or  her  marrying  again :  and  then  made  disposition  of  it,  in 
the  event  of  the  death  of  his  daughters  without  issue. 

The  answer  alleged  an  election  on  the  part  of  the  testator's  widow 
to  take  under  the  will,  and  payments  to  her  in  consequence  thereof, 
until  her  second  marriage :  and  that  the  respondent  had  not  bought 
a  house,  nor  paid  the  house  rent,  because  the  estate  was  never 
sufficiently  productive,  after  the  payment  of  all  the  annuities,  be- 
cause the  complainant  had  never  expressed  her  desire  to  r*c-7o 
*keep  house,  and  because  she  had  married  a  second  time.  ' 
And  it  denied  any  arrears  of  the  annuity  of  $600 ;  declared  the  in- 
come of  the  estate  to  be  about  $1700;  and  set  forth  the  accounts. 

The  answer  further  denied  the  jurisdiction  of  this  court,  because 
the  remedies  and  relief  prayed  by  the  bill  are  cognizable  in  the 
Orphans'  Court,  which  has  the  sole  and  exclusive  jurisdiction 
touching  all  matters  connected  with  the  distribution  of  the  assets  of 
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the  decedent;  and  that  this  court  can  have  jurisdiction  only  upon 
appeal  from  the  Orphans'  Court,  where  the  accounts  of  the  execu- 
tor were  alleged  to  be  still  pending.  And  it  alleged  the  want  of 
parties  in  the  bill,  viz.,  of  Jones,  the  guardian  of  the  issue  of  Jane 
\V.,  and  of  the  testator's  sisters,  and  of  Burke,  the  other  executor 
(as  to  whom  it  was  stated  in  the  answer,  that  he  resided  in  New 
York,  and  had  given  a  power  of  attorney  as  executor  to  the  de- 
fendant to  act  for  him).  And  it  alleged  the  condition  that  the 
complainant  remained  a  widow  to  be  valid  and  operative,  both  at 
law  and  equity. 

The  cause  was  heard  on  the  bill  and  answer.  Mr.  Ingraham  ap- 
peared for  Jones,  the  guardian  of  the  child  of  Jane  W.  Mr.  Rice, 
for  one  of  the  testator's  sisters.  Mr.  J.  A.  Phillips,  for  the  other, 
and  for  the  defendant. 

Mr.  Hare,  for  the  plaintiff. 

1.  As  to  the  point  of  jurisdiction,     It  is  not  denied,  that  the 
Orphans'  Court  may  have  jurisdiction  of  the  principal  question  in 
this  cause,  as  it  may  incidentally  decide  upon  any  arising  on  the 
accounts  of  an  executor;   but  it  has  not  exclusive  jurisdiction. 
The  act  which  gave  it  jurisdiction  was  passed  in  1832 ;  and  sup- 
posing that  its  words  include  this  case,  the  act  giving  equity  powers 
to  this  court  was  passed  in  1836.     Those  powers  include  this  case, 
for  in  them  is  contained  "the  care  of  trust  money  and  property," 
&c.     If  the  Orphans'  Court  has  exclusive  jurisdiction,  then  a  party 
in  the  condition  of  the  complainant,  may  be  without  remedy,  if  the 
event  which  gives  her  a  right  of  action  against  the  executor,  does 
not  arise  until  after  the  executor's  accounts  are  closed,  as  if  she  had 
not  married  until  after  a  decree.     But  this  is  especially  a  question 
fit  for  a  court  of  equity,  and  one  in  which  it  uniformly  exercises  a 
concurrent  jurisdiction,  for  it  is  a  prayer  for  relief  against  a  for- 
feiture.    2  Madd.  Ch.   24;    1  Fonbl.  151,  255,  395;   Jeremy's 
Equity  471.     It  can  scarcely  be  good  policy  to  construe  the  equity 
powers  of  this  court  with  great  strictness. 

2.  As  to  the  want  of  parties.     This  fails  in  point  of  fact,  as  all 
have  come  in ;  but  if  they  had  not,  yet  a  court  of  chancery  does 
not  refuse  jurisdiction  of  a  cause,  where  a  party  representing  all  the 
interests  appears ;  and  the  others  represented  by  him,  are,  as  in 
this  case,  out  of  the  jurisdiction.     The  rule  is  stated  in  Mitford  30, 
145 ;  Calvert  on  Parties  to  suits  in  Equity  20,  64. 

*5791       *^'  ^e  rea^  <luest'on  m  tn®  case  is>  tne  validity  of  the 
J  condition  attached  to  the  bequest  to  Mrs.  Mcllvaine  of  $600, 
during  her  life,  which  is  to  be  forfeited  to  her  in  case  of  her  second 
marriage.     Being  a  condition  in  total  restraint  of  marriage,  this 
court  will  not  decree  a  forfeiture,  since  such  conditions  are  unsus- 
tainable.    It  is  not  a  case  of  election,  which  is,  that  the  part} 
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claiming  under  the  instrument  must  be  bound  by  its  provisions ; 
but  it  is  that  of  a  party  having  elected  to  take  under  a  will,  ac- 
cording to  the  validity  of  its  provisions  in  law.  She  is  bound  to 
no  more  by  her  election ;  and  she  is  entitled  to  dispute  their  validity 
in  this  case,  as  much  as  in  those  where  a  greater  sum  being  be- 
queathed, on  marriage  with  consent,  and  a  smaller  on  marriage 
without  it,  the  party  is  entitled  to  the  judgment  of  the  court  in  face 
of  the  condition.  2  Freeman  21,  45,  59,  118,  171.  It  is  not  an 
estate  during  widowhood,  but  upon  condition  that  she  does  not 
marry.  It  is  not  a  limitation  but  a  condition.  The  words  and 
spirit  of  the  phrase  show  it  to  be  such,  as  well  as  the  whole  ttnor 
of  the  will.  Sheph.  Touch.  121.  Where  there  are  express  words 
of  condition  it  cannot  be  a  limitation.  10  Coke  35.  Being  a  legacy 
on  condition  against  marriage,  the  condition  is  denied  to  be  binding, 
because  it  makes  an  entire  prohibition;  because  it  is  subsequent ; 
because  there  is  no  devise  over  ;  because  it  is  of  personal  and  not 
of  real  estate ;  and,  because,  being  to  a  widow,  it  is  not  coupled 
with  the  case  of  young  children.  These  are  the  rules  adopted  in 
courts  of  equity  in  England.  That  a  total  restraint  of  marriage 
is  illegal,  and  conditions  making  it  void,  has  not  been  doubted. 
Harvey  v.  Alston,  2  Comyn's  Rep.  728  ;  Fry  v.  Foster,  1  Mod. 
308.  Neither  the  civil  nor  common  law  allowed  such  total  re- 
straints. By  the  civil  law,  all  restraints  in  marriage  were  void. 
But  that  rule  has  been  modified  in  courts  of  equity,  which 
allows  them  when  partial  and  reasonable,  as  against  marriage 
before  twenty-one,  or  with  a  particular  person,  or  with  consent. 
But  even  partial  restrictions  are  void,  when  the  condition 
is  subsequent,  attached  to  a  legacy  of  personalty,  and  there 
is  no  bequest  over  on  breach.  Where  the  condition  is  fraudulent 
equity  will  not  give  the  estate  which  has  never  vested.  The  rule 
is  said  not  to  extend  to  real  estate,  because  it  was  introduced  into 
equity,  in  order  to  prevent  a  diversity  from  the  Ecclesiastical  Courts, 
which  had  jurisdiction  of  legacies  of  personalty,  and  administered 
the  civil  law.  Harvey  v.  Alston,  Cas.  temp.  Talbot  212,  and  note, 
where  the  rules  and  cases  are  collected.  That  was  a  charge  on  por- 
tions on  land.  The  Master  of  the  Rolls  held  the  partial  restric- 
tion on  marriage  attached  to  the  portions  to  be  void,  because  it  was 
personal  estate.  But  his  decree  was  reversed  in  1  Atk.  380,  where 
the  charge  was  held  to  be  real ;  s.  c.  2  Comyn's  Rep.  728 ;  Willis's 
Cases  95;  1  Wils.  Here  the  annuity  is  charged  "on  the  income 
*of  real  and  personal  estate."  But  that  is  not  a  charge  on  r*con 
land.  Ward  on  Legacies  331  ;  Co.  Litt.  237,  Butler's  note.  l 
Nor  is  it  within  the  decisions  in  this  state.  1  P.  &  W.  96  ;  6  Binn. 
395.  That  where  there  is  no  devise  over,  tl  e  breach  of  a  condition 
subsequent  does  not  work  a  forfeiture,  is  clear  upon  all  the  cases. 
Putting  v.  Redding,  1  Wils.  21;  Elton  v.  Elton,  Id.  159 :  Wheeler 
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v.  Bingham.  Id.  135 ;  s.  c.  3  Atk.  365 ;  Regnish  v.  Martin,  1  Wils. 
130 ;  s.  c.  3  Atk.  330.  In  Chauncey  v.  Graydon,  2  Atk.  616, 
there  was  a  devise  over.  Daly  v.  Derbouverie,  2  Atk.  261  ;  2  Id. 
184;  Underwood  v.  Morris,  which  has  been  doubted,  and  was  over- 
ruled in  Hemmings  v.  Monkley,  1  Bro.  C.  C.  303;  but  the  Lord 
Chancellor  (Rosslyn)  had  apparently  peculiar  ideas  on  the  propriety 
of  restraints  on  marriage,  and  doubted  the  wisdom  of  the  rule  of 
the  civil  law  in  Stackpole  v.  Beaumont,  3  Ves.  96,  and  differed  from 
Lord  Mansfield  in  Long  v.  Dennis,  4  Burr.  2055 ;  Hemphill  r. 
Bailey,  Prec.  in  Ch.  562.  Covenants  against  marriage  being  void, 
it  would  be  an  anomaly  that  restraints  upon  it  at  the  will  of  a  third 
person  should  be  construed  favorably.  4  Burr.  2225  ;  2  Vern.  215. 
The  great  case  on  the  subject  of  late  years  is  Keely  v.  Monk,  3 
Ridgway's  P.  C.  252.  It  may  be  attempted  to  sustain  this  con- 
dition on  the  particular  reason  that  it  is  by  a  husband  to  his  widow; 
but  a  husband  being  bound  not  only  by  the  force  of  religion  and 
morality,  but  also  by  law,  to  provide  for  his  widow,  can  have  no 
claim  to  a  favorable  construction  in  a  simulated  or  imperfect  per- 
formance of  his  duties.  There  is  no  such  reason  for  a  distinction 
in  his  favor  in  this  case,  as  can  avail  in  a  court  of  law  or  equity. 
The  death  of  one  party  to  the  marriage  restores  the  survivor  to  the 
original  situation  of  ability  to  enter  into  a  new  contract.  And  as 
it  is  admitted  that  such  a  condition  attached  to  a  legacy  by  a  stran- 
ger to  a  widow  is  as  void  as  if  she  were  a  maid,  there  is  no  reason 
why  it  is  better  when  by  a  husband.  Lord  Thurlow  says,  in  Scott 
v.  Tyler,  2  Bro.  C.  C.  488 ;  s.  c.  2  Dickens,  that  an  annuity  to  a 
widow,  coupled  with  a  restriction  against  her  second  marriage,  is 
good  by  the  civil  law.  As  that  law  originally  stood,  a  widow  claim- 
ing such  a  bequest  was  obliged  to  swear  and  give  security — the 
cautio  rnutiana — that  she  would  not  marry  again.  But  the  rule 
was  altered  by  Justinian  ;  Dig.  lib.  35,  tit.  1,  c.  62,  sect.  2 ;  c.  63, 
sect.  1  (vol.  5,  127-8),  who  abolished  all  such  restrictions  as  to 
widows,  unless  coupled  with  a  charge  of  taking  care  of  younger 
children ;  quiet  magis  cura  liberorum  quarn  viduitas  injunguitur. 
The  code  is  fuller  to  the  same  purpose  and  .abolishes  all  restraints, 
giving  her  the  legacy  absolutely.  Code,  lib.  7,  tit.  40,  sect.  1,  2, 
3  (vol.  3.  p.  56  et  seq.).  Godolphin  Orp.  Leg.  45,  in  laying  down 
the  rule,  involves  the  same  reason.  Swinb.  283,  p.  4,  sect.  12. 
This  is  the  rule  of  the  civil  law  as  introduced  into  courts  of  equity 
*^«n  in  *England,  and  enforced.  And  the  subsequent  repeal  of 
J  it  in  the  Nouvellae,  Nov.  22,  c.  45  (vol.  1,  204),  is  of  no 
importance  to  this  court.  4  Burns's  Eccl.  Law.  In  Richards  v. 
Baker,  2  Atk.  321,  the  real  estate  was  given  during  widowhood  ;  the 
question  was  one  of  construction — whether  the  furniture  of  the 
house  went  with  it;  nor  is  it  considered  authority;  2  Wms.  on 
Exrs.  792.  As  far  as  it  goes  it  is  for  the  plaintiff.  In  Lucas  r. 
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Evans,  3  Atk.  260,  there  was  a  devise  over  of  one-half  of  the  sur- 
plus in  case  of  marriage.  In  Marples  v.  Bainbridge,  1  Madd.  590, 
the  devise  was  similar  to  this ;  and  so  was  Parsons  v.  Winslow,  6 
Mass.  169 ;  and  both  were  decided  for  the  widow.  These  are  the 
only  cases  where  the  question  has  arisen.  Barton  v.  Barton,  2 
Vernon  308,  was  a  forfeiture  of  the  office  of  executrix,  and  only 
incidentally  of  the  surplus.  4  Bacon's  Abridgment,  tit.  Legacies, 
411.  There  is  no  devise  over  in  this  case.  The  words  are  "  the 
yearly  payment  is  to  cease."  There  is  no  reference  to  this  bequest 
in  any  subsequent  part  of  the  will.  That  his  son  should  take  upon 
breach,  what  he  would  take  at  her  death,  is  no  devise  over,  even  if 
it  were  specifically  declared — as  it  is  not.  Parsons  v.  Winslow,  6 
Mass.  169  ;  1  Wils.  135 ;  3  Atk.  368.  The  difference  in  the 
reports  of  the  same  cases  in  these  books  is  in  favor  of  the  plaintiff; 
the  report  in  Wilson  is  said  in  Keeley  v.  Monk,  3  Ridgway's  P.  C. 
to  be  the  best.  1  Eq.  Gas.  Abr.  Ill  ;  Willis's  Gas.  95-6  ;  Ward 
on  Leg.  150  ;  2  Wms.  Ex. ;  2  Freem.  41, 118,  220 ;  2  Vern.  293; 
Ch.  Prec.  565  ;  2  Ventr.  352 ;  6  Mass.  169  ;  3  Meriv.  118  ;  3  Ridg. 
P.  C.  252.  This  is  a  condition  attached  to  a  bequest  in  lieu  of  dower. 
The  words,  "  in  lieu  of  dower,"  when  applied  to  an  estate  must  mean 
to  describe  it.  They  are  not  here  used  as  a  purchase  of  dower. 
Taking  them  as  describing  an  estate,  the  condition  is  repugnant. 
In  jointure  or  marriage  settlement,  or  in  assignment  of  dower,  an  es- 
tate upon  condition,  or  less  than  dower,  is  not  a  bar.  Hob.  153, 
170 ;  Co.  Litt.  34,  36 ;  Park  on  Dower  264 ;  Lawrence  v.  Law- 
rence, cited  in  1  Cruise  186  ;  s.  c.  1  Bro.  P.  C.  If  this  could  not 
be  considered  as  a  bar  of  dower  under  the  late  Act  of  Assembly 
(which  declares  bequests  to  be  in  lieu  of  dower,  unless  otherwise 
directed),  because  it  is  charged  with  a  condition  repugnant  to  the 
nature  of  dower,  but  would  be  considered  as  cumulative,  it  is  no 
better  when  those  words  are  placed  in  the  will.  It  is  in  fact  a  be- 
quest of  dower  upon  condition  that  she  does  not  marry  again.  A 
condition  repugnant  to  the  nature  of  the  estate  is  void.  Pollexfen 
435-7  ;  1  Ventris  321 ;  3  Vesey  325 ;  2  S.  &  R.  513.— There  is  no 
principle  in  law  or  morals  on  which  such  a  condition  can  be  sus- 
tained. If  such  a  restraint  is  void  or  disregarded,  when  imposed 
by  a  father  on  his  children,  whose  age  and  indiscretion  may  justify 
it,  it  is  no  more  valid  when  inflicted  by  a  husband  on  a  wife  or  by  a 
wife  (having  power  to  make  a  will)  on  a  husband.  Widowhood  is 
at  best  but  *an  imperfect  obligation,  such  as  a  court  of 
Equity  does  not  enforce. 

Mr.  J.  A.  Phillips,  for  the  defendants. 

1.  This  court  has  no  jurisdiction.  The  Orphans'  Court  has  the 
sole  and  exclusive  jurisdiction  of  all  matters  connected  with  trusts 
created  by  will,  with  the  distribution  of  the  surplusage  of  the  as- 
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sets  after  payment  of  debts  and  with  the  recovery  of  legacies. 
Acts  of  Assembly,  Purdon  (5th  ed.)  222,  759,  760. 

2.  Where  the  remedy  by  law  is  complete,  equity  will  not  inter- 
fere :  here  an  action  of  assumpsit  would  lie.     Parsons  v.  Winslow, 
6  Mass.  169. 

3.  This  devise  in  the  will  is  not  a  condition,  but  a  limitation  ;  it 
partakes  of  the  characteristics  of  a  limitation  (2  Bl.  Com.  155). 
It  is  ai.  annuity  charged  on  the  income  of  real  as  well  as  personal 
estate,  and  is  limited  over  with  sufficient  certainty  to  vest  other 
rights.     In  this  case,  if  the  plaintiff  fails,  the  sisters  of  the  testa- 
tor will  get  their  annuities,  but  not  otherwise.     But  if  it  be  a  con- 
dition, it  ought  to  be  enforced,  if  not  unreasonable  or  contra  bonos 
mores.     The  doctrine  of  the  impolicy  of  restraints  of  marriage,  as 
laid  down  in  the  early  reports,  applies  almost  exclusively  to  restraints 
upon  wards  and  young  persons,  whom  equity  will  relieve  against 
the  unreasonable  tyranny  of  guardians  or  trustees,  who  had   the 
power  to  doom  them  to  perpetual  celibacy.     Courts  of  equity  have 
refused  to  interfere,  where  the  testator  devised  to  his  wife  durante 
viduitate,  even  where  there  was  no  limitation  over.      There  is  an 
innate  feeling  in  man  against  permitting  his  wife  to  sever  herself 
from  old  associations,  withdraw  from  his  family,  and  form  new  al- 
liances with  strangers,  who  will  be  benefited  by  his  estate.      It  is 
right  and  proper  that  a  wife's  sole  reliance  should  be  on  her  hus- 
band.     In  this  case  the  testator  made  provision  for  his  widow,  to 
an  amount  greatly  exceeding  that  which  she  could  have  claimed  as 
dower :  she  made  her  solemn  election  after  being  forewarned  of  her 
liabilities  and  restraints ;  she  expressed  her  determination  to  do 
nothing  disrespectful  to  the  intentions  of  the  testator,  as  expressed 
in  almost  every  item  of  the  will ;  she  took  under  these  conditions, 
for  more  than  five  years ;  she  then  broke  them,  and  now  calls  on 
equity  to  relieve  her.     There  is  a  distinction  between  permissive 
and  wilful  forfeiture  :  equity  will  relieve  against  the  former,  but  not 
against  the  latter. 

Cases  cited:  Ridgway's  P.  C.  206,  247,  261 ;  1  Fonbl.  book,  1, 
chap.  4,  sec.  10;  2  Rob.  on  Wills,  App.,  p.  9,  in  notes;  4  Bac. 
Abr.  tit.  Legacies  ;  Godolph.  Orph.  Leg.  45;  2  Mad.  Ch.  Practice 
31  ;  2  Hargrave,  Jurisconsult.  Exercitat  255-6  ;  Barton  v.  Barton, 
2  Vern.  309 ;  3  Merivale  118 ;  Scott  v.  Tyler,  2  Bro.  C.  C.  488 ; 
19  Ves.  13  ;  Cooper  v.  Remsen,  5  Johns.  Ch.  C.  459 ;  Co  Lit.  42  ; 
2  Story  s  Equity,  §  1552. 

*583]     *Mr.  Kittera,  on  the  same  side. 
Mr.  Randall  replied. 

The  opinion  of  the  court  was  delivered  by 
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KENNEDY,  J. — The  precise  question  presented  here  has  not,  that 
we  know  of,  received  any  judicial  determination,  as  yet,  in  this 
state,  which  may  be  regarded  as  settling  any  rule  to  guide  us  on  the 
subject.  If  in  England,  whence  we  derive  our  principles  of  juris- 
prudence, a  rule,  decisive  of  the  question,  had  been  settled  anterior 
to,  and  had  obtained  down  to  our  revolution,  it  might  be  considered 
as  governing  this  case,  unless  the  peculiarity  of  our  local  circum- 
stances should  render  it  expedient  to  adopt  a  different  one. 

The  testator,  by  his  will,  after  giving  to  his  wife,  the  complain- 
ant, all  his  household  and  kitchen  furniture,  for  her  sole  and 
separate  use,  declaring  it  expressly  to  be  his  intention  that  this 
bequest,  and  that  which  he  should  thereinafter  devise  and  be- 
queath to  her,  should  be  in  full  satisfaction  and  lieu  of  dower, 
gave  to  her  "  the  yearly  sum  of  six  hundred  dollars,  for  and  dur- 
ing her  natural  life,  if  she  should  so  long  remain  his  widow,  to  be 
paid  to  her  quarterly,  for  her  sole  and  separate  use,  by  his  exe- 
cutors, thereinafter  named,  out  of  the  income  of  his  estates,  real 
and  personal ;  and  if  she  should  marry  again  this  quarterly  pay- 
ment to  cease."  The  testator  had  one  child,  a  son,  by  his  wife,  the 
complainant,  for  whom  he  made  a  provision  by  his  will,  separate 
and  distinct  from  that  made  for  his  wife;  and  appointed  the 
respondent,  John  Gethen,  sole  guardian  of  the  person  and  estate 
of  the  son,  until  the  latter  should  attain  the  age  of  twenty-one 
years.  The  testator  then,  after  making  these  and  other  bequests 
and  devises,  gave  the  residue  and  remainder  of  his  estate,  real  and 
personal,  to  Allen  A.  Burt,  and  others,  to  be  equally  divided 
among  them,  share  and  share  alike,  &c. 

The  annuity  of  six  hundred  dollars  was  paid  to  the  wife,  for 
some  years  after  the  death  of  the  testator,  as  long  as  she  remained 
a  widow ;  but  having  united  in  marriage  with  Robert  Mcllvaine, 
the  co-complainant,  the  respondent  became  doubtful  whether  he 
would  be  justified  in  continuing  the  payment  thereof  to  her  or  her 
husband  after  the  marriage,  and  accordingly  refused  to  do  so,  until 
it  should  be  judicially  determined  that  she  was  entitled  to  receive 
the  annuity  bequeathed  to  her  by  her  late  husband,  notwithstand- 
ing her  subsequent  marriage. 

According  to  Godolphin  on  Legacies,  part  I.  page  45,  ch.  15, 
sec.  1,  all  conditions  against  the  liberty  of  marriage  were  in  his 
day  considered  unlawful :  if,  however,  they  were  only  such  as  did 
not  prohibit  marriage  altogether,  but  tended  merely  to  restrain 
it  to  time,  place,  or  person,  then  they  were  not  to  be  absolutely 
rejected.  He  cites  the  civil  law  alone  in  support  of  this  doctrine: 
and  Lord  Thurlow,  in  Scott  v.  Tyler,  2  Dick.  717,  718,  719, 
says,  that  the  *civil  law  ruled  all  the  earlier  cases  of  r*r.QA 
legacies  in  England.  His  words  are :  "  The  earlier  L 
cases  refer,  in  general  terms,  to  the  canon  law,  as  the  rule  by 
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•which  all  legacies  are  to  be  governed :"  and  he  then  very  dis- 
tinctly admits,  that  all  conditions  in  restraint  of  marriage  were, 
by  that  law,  rejected  as  void;  but  seems  to  think,  that  towards 
the  latter  end  of  the  seventeenth  and  beginning  of  the  eighteenth 
century,  the  canon  law,  instead  of  being  mentioned  as  furnishing 
the  rule  which  governed  money  legacies,  that  conditions  thereto 
annexed,  importing  a  restraint  upon  marriage,  were  treated 
as  unfavorable,  and  contrary  to  the  common  weal  and  good 
order  of  society ;  and  that  finally,  such  conditions,  when  viewed 
as  conditions  subsequent,  were  considered  and  held  by  the  Court 
uf  Chancery  to  be  merely  in  terrorem,  instead  of  pronouncing 
them,  in  plain  terms,  void.  To  this,  however,  an  exception  was 
established,  that  whenever  the  testator  directed  that  the  legacy, 
iu  the  event  of  a  breach  or  non-performance  of  such  a  condition, 
should  go  over  to  another  legatee,  the  condition  became  avail- 
able and  obligatory ;  not,  however,  because  it  was  to  be  more 
favored  or  countenanced  in  such  case,  than  in  others,  but  be- 
cause it  was  thought  that  the  court  was  bound  to  protect  the 
interest  of  the  party  in  whose  favor  the  ulterior  limitation  was 
made.  Swatton  u.  Grimes,  2  Vern.  357 ;  Wheeler  v.  Bing- 
ham,  3  Atk.  367;  Malcolm  v.  O'Callaghan,  2  Madd.  353. 
But  still  a  mere  gift  of  the  residue  to  a  particular  person,  has 
been  held  not  to  be  such  a  limitation  over,  unless  the  testator 
has  also  directed  that  the  legacy  shall  fall  into  the  residue,  in 
case  of  breach  of  the  condition.  Wheeler  v.  Bingham,  3  Atkyns 
364,  368;  Lloyd  v.  Branton,  3  Merivale  118.  A  condition  sub- 
sequent in  the  case  of  a  legacy  not  exclusively  charged  on  land, 
as  tending  to  prevent  marriage,  may  therefore  be  regarded 
according  to  the  settled  law  of  England,  as  not  affecting  the 
right  of  the  legatee  to  receive  the  legacy,  whether  he  continue  to 
observe  the  condition  or  not.  A  distinction,  however,  seems  to 
have  been  taken  between  a  condition  subsequent  in  restraint  of 
marriage,  and  a  mere  limitation  during  widowhood.  Upon  this 
latter  ground,  it  would  seem  as  if  Lord  Hardwicke  ruled  the  case 
of  Richards  v.  Baker,  2  Atk.  321.  There  Mr.  Richards  be- 
queathed to  his  wife  his  goods,  furniture,  &c.,  in  or  belonging 
to  his  house  at  Edmonton,  "«o  long  as  she  continued  his  widow, 
and  no  longer.''  And  it  was  held,  by  Lord  Hardwicke,  though 
there  was  no  specific  limitation  over  of  the  goods,  &c.,  to  any 
other,  in  the  event  of  the  wife's  subsequent  marriage,  but  a  dis- 
position of  the  residue  of  his  personal  estate  generally,  that  she 
was  entitled  onty  to  the  use  of  the  goods  during  her  widowhood. 
But  upon  the  former  ground,  Sir  Thomas  Plumer,  in  Marples  v. 
Bainbridge,  1  Madd.  590;  American  ed.  317,  where  the  testator 
bequeathed  to  his  wife,  "should  she  survive  and  continue  un- 
married, all  his  goods,  estate  and  effects,  at  the  time  of  his  death, 
582 


1838.]  OF  PENNSYLVANIA.  585 

[Mcllvaine  ».  Gethen.] 

to  use,  occupy  and  possess  the  same  during  *the  term  of  r*-oc 
her  natural  life;  and  from  and  immediately  after  her  L  c 
death,"  he  disposed  of  the  same,  determined  that  the  words 
imported  a  condition  subsequent,  and  not  barely  a  limitation  of  the 
gift  during  her  widowhood  ;  and  therefore,  according  to  the  cases, 
as  he  conceived,  which  had  been  decided  on  the  subject,  the 
condition  Mas  only  to  be  regarded  as  in  terrorem ;  and  that 
the  breach  of  it,  by  the  wife,  did  not  work  a  forfeiture  of  her  right 
to  the  gift  under  the  will.  His  honor,  in  delivering  his  opinion, 
observes,  "It  has  been  argued,  that  this  is  not  a  condition,  but  a 
bequest  till  the  second  marriage,  but  that  is  too  refined  a  distinc- 
tion ;  nor  will  the  court  feel  disposed  to  put  such  a  construction  on 
the  will,  as  will  occasion  a  forfeiture.  The  language  imports  a  con- 
dition, just  as  much  as  if  the  words  were,  if,  or  provided,  she  con- 
tinued unmarried.  It  must  be  considered  as  a  condition  subse- 
quent. The  testator's  wife,  therefore,  is  entitled  to  this  property 
during  her  life." 

Now,  if  it  be  possible  to  make  widowhood  a  condition  subse- 
quent, in  any  case,  upon  the  observance  of  which  the  wife  shall 
continue  to  enjoy  and  receive  the  gift  of  the  husband  by  his  will 
it  must  be  so  considered  in  the  case  before  us.  The  annuity  in 
the  first  place,  is  given  and  directed  to  be  paid  to  the  wife  ex- 
pressly for  and  during  her  natural  life  ;  and  then  are  superadded 
words,  the  most  appropriate  of  all  others  for  making  a  condition, 
"  if  she  shall  so  long  remain  my  widow."  The  very  words  are 
used  here,  which  Sir  Thomas  Plumer  seems  to  mention,  as  import- 
ing a  condition  beyond  the  possibility  of  a  doubt.  Godbolt  on 
Legacies,  however,  page  45,  has  been  cited  in  opposition  to  the 
claim  of  the  plaintiffs.  This  author,  after  laying  down  the  broad 
proposition,  that  the  law  rejects  all  conditions  made  against  mar- 
riage, or  that  are  impediments  thereto,  remarks,  "  yet  an  annuity 
bequeathed  by  a  man  to  his  wife  for  so  many  years,  if  she  shall 
remain  after  his  death  a  widow  and  unmarried,  it  is  good."  For 
this  he  cites  the  civil  law,  Digest  de  conditione  et  Demonst,  with- 
out referring  to  any  English  adjudication  in  support  thereof.  He 
seems  to  think  that  an  annuity  with  such  a  condition  annexed  to 
it,  stands  on  a  different  footing  from  a  gift  of  a  gross  sum  of  money 
or  any  specific  article  in  kind  ;  because,  in  speaking  of  the  annuity 
he  says,  "  it  is  an  annual  and  successive  legacy,  congruous  to  a 
vidual  state."  The  force,  however,  of  this  reasoning,  is  not  very 
obvious,  because  the  ground  upon  which  such  conditions  are  re- 
jected, is,  their  tendency  to  restrain  and  prevent  marriage,  when  it 
is  the  interest  of  the  Commonwealth  to  encourage  it ;  and  it  is 
very  clear,  that  giving  a  legacy  in  the  form  of  an  annuity,  with 
such  condition  annexed  to  it,  does  not  obviate  the  ground  of  the 
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objection,  more  than  in  the  case  of  a  legacy  consisting  of  a  gross 
sura  of  money. 

Besides  the  circumstance  of  the  legacy  here  being  given  upon  a 
condition  subsequent,  in  restraint  of  marriage,  it  is,  perhaps,  not 
unworthy  of  notice,  that  the  testator  directs  it  to  be  paid  "  to  her 

*-"£fi~l  *for  ^er  80^e  an<^  8ePara^e  U8e  /"  which  would  rather  seem 
'  to  render  it  somewhat  doubtful,  at  least,  whether  he  intended 
that  all  further  payment  thereof  should  cease  immediately  upon  her 
subsequent  marriage ;  because  it  is  difficult  to  conceive  why  he 
should  have  directed  it  to  be  paid  to  her,  for  her  sole  and  separate 
use,  unless  it  were  with  a  view  to  enable  her  to  receive  it  without 
the  consent  or  control  of  her  subsequent  husband,  in  case  she 
should  thereafter  marry.  We,  therefore,  upon  the  whole  phrase- 
ology of  the  will  in  this  case,  are  inclined  to  think,  that  the  wife 
of  the  testator  is  entitled  to  receive  the  annuity  of  six  hundred 
dollars  given  to  her  by  the  will  notwithstanding  her  marriage.  It 
is  not  only  a  stronger  case  in  her  favor  than  that  of  Marples  v. 
Bainbridge,  decided  by  Sir  Thomas  Plumer,  but  greatly  more  so 
than  Parsons  and  Wife  t».  Winslow,  6  Mass.  169,  where  it  was 
held  by  the  Supreme  Court  of  Massachusetts,  that  a  bequest  of  an 
annuity  to  a  wife  "  during  her  widowhood  and  life"  was  to  be 
considered  in  terrorem  merely ;  and  that  the  wife  was  entitled  to 
the  annuity  during  her  life,  notwithstanding  her  second  marriage  ; 
the  same  not  being  expressly  bequeathed  over,  otherwise  than  to 
the  residuary  legatee,  who  was  the  heir  at  law  to  the  testator. 

It  has  been  argued,  that  because  the  annuity  is  charged  here 
upon  the  real  estate  of  the  testator,  the  rule  of  the  civil  law  con- 
tended for  by  the  plaintiffs,  is  not  applicable  ;  that  it  is  confined  at 
most,  to  legacies  made  payable  out  of  the  personal  estate.  This 
argument,  however,  has  been,  as  we  think,  very  fully  and  satisfac- 
torily answered,  by  showing  that  according  to  the  terms  of  the 
will,  and  the  operation  of  the  law  upon  them,  the  annuity  must 
be  paid  out  of  the  personal  estate,  if  sufficient,  and  that  the  real 
estate  can  only  be  resorted  to,  in  the  event  of  the  personal  estate 
being  insufficient.  Hence,  according  to  the  authorities  on  the 
subject,  the  annuity  not  being  exclusively  charged  on  the  real 
estate,  the  same  rule  of  decision  is  applicable  to  it,  as  if  it  had 
been  made  payable  out  of  the  personal  estate  alone.  Kelly  v. 
Monck,  3  Ridgway's  P.  C.  234 ;  Reynish  v.  Martin,  3  Atk.  330- 
335 ;  s.  c.  1  Wilson  130. 


The  following  decree  was  made  : 

"  This  cause  coming  on  the  sixth  and  ninth  days  of  April  1838, 
to  be  heard  and  debated  in  the  presence  of  counsel  learned  in  the 
law,  for  the  plaintiffs  and  for  the  defendants,  and  also  for  the 
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guardian  of  the  daughter  of  Jane  W.  Jones,  deceased,  for- 
merly Armstrong,  and  also  for  Mrs.  Burns  and  Mrs.  Burke, 
legatees  in  the  will  of  the  testator,  the  substance  of  the  plaintiffs' 
bill  appeared  to  be  that  the  said  Allen  Armstrong,  the  testator, 
left  a  will,  duly  proved,  whereby  he  gave,  devised  and  bequeathed 
to  his  widow,  one  of  the  plaintiffs,  in  *full  satisfaction  r*cgy 
and  lieu  of  dower,  the  yearly  sum  of  six  hundred  dollars,  ^ 
for  and  during  her  natural  life,  if  she  should  so  long  remain  his 
widow ;  to  be  paid  to  her  quarterly  by  his  executors,  out  of  the 
income  of  his  estates,  real  and  personal ;  and  if  she  should 
marry  again,  this  yearly  payment  should  cease.  And  that  he 
also  by  his  said  will  and  codicils,  gave  the  sum  of  six  thousand 
dollars,  after  payment  of  his  just  debts  and  funeral  expenses,  to 
his  executors,  to  purchase  a  house  ;  and  until  they  should  pur- 
chase such  house,  gave  the  sum  of  $300  per  annum  to  pay  the 
rent  of  a  house  for  the  said  Ellen  Rosalie,  until  the  testator's 
son,  Allen,  should  attain  the  age  of  twenty-one  years,  if  she 
should  so  long  remain  his  widow — conditioned  that  she  should 
dwell  therein,  and  keep  house,  and  not  otherwise ;  which  rent 
was  not  to  commence  until  sufficient  moneys  were  collected  arid 
invested  to  pay  that  and  all  other  annuities  mentioned  in  the  will 
of  the  testator  :  and  in  case  she  should  marry  again,  the  posses- 
sion of  such  house  to  be  surrendered  :  and  appointed  executors  of 
his  said  will :  and  that  the  said  John  Gethen  is  now  the  sole 
acting  executor  and  trustee  under  the  said  will :  and  that  the  tes- 
tator left  three  children  at  the  time  of  his  death,  which  happened 
on  the  22d  day  of  March  1832,  viz.,  Hetty  Maria,  who  since  died 
unmarried  and  without  issue — Jane  W.,  who  married  a  certain 
William  H.  Jones,  which  said  Jane  is  since  dead,  leaving  her 
husband  and  one  daughter,  her  only  issue  now  surviving,  of  whom 
the  said  W.  H.  Jones  is  now  duly  appointed  guardian,  which  two 
children  were  by  a  former  wife  of  the  testator;  and  left  by  his  second 
marriage  with  the  plaintiff,  Ellen  Rosalie,  one  son,  Allen  Armstrong, 
the  only  issue  thereof,  and  appointed  the  said  John  Gethen  to  be 
the  sole  guardian  of  his  person  and  estate,  until  he  should  be  of  the 
age  of  twenty-one :  and  that  the  plaintiffs,  the  said  Ellen  Rosalie 
Armstrong  and  Robert  L.  Mcllvaine,  intermarried  with  each  other 
on  the  6th  day  of  June  1837  :  and  that  the  said  John  Gethen,  had 
made  to  the  plaintiff,  Ellen  Rosalie,  since  the  death  of  the  testator, 
various  payments  on  account  of  the  said  annuity  ;  but  not  so  much 
as  is  due  to  her,  up  to  June  30th  1837,  but  had  made  no  pay- 
ments whatever  of  the  whole  or  any  part  of  the  said  sum  of  $31)0 
for  house  rent,  nor  had  he  ever  expended  the  whole,  or  any  part 
of  the  said  sum  of  $6000  in  the  purchase  of  a  house ;  and  that 
under  a  iust  construction  of  the  will  of  the  testator,  the  said  Ellen 
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Rosalie  is  entitled  to  the  said  annuity  of  $600  during  her  life;  and 
also  a  house  of  the  value  of  $6000,  or  to  the  yearly  sum  of  $30X) 
during  her  widowhood ;  and  also  to  all  arrears  of  the  said  annuity 
of  $600  ;  and  of  the  said  sum  of  $300. 

"  And  the  bill  prayed,  that  the  said  John  Gethen  should  set 
forth  a  full,  just  and  true  account  of  all  payments  made  by  him  to 
the  said  Ellen  Rosalie,  and  to  all  other  the  devisees,  legatees  and 
annuitants  named  in  the  will  of  the  testator  ;  and  might  be  com- 
pelled to  make  regular  payments  of  the  said  annuity  of  $600  during 
*roo-i  the  life  of  the  *said  Ellen  Rosalie,  to  the  plaintiffs;  and 
-1  also  regular  payments  of  the  said  $300  per  annum  house 
rent,  or  buy  a  house  not  exceeding  $6000  in  value  for  the  natural 
life  of  the  complainant ;  and  also  all  arrears  of  the  said  sum  of 
$300  house  rent :  and  the  scope  of  the  plaintiffs  bill  was  to  be 
relieved. 

"  Whereto  the  counsel  for  the  defendant  alleged,  that  by  the 
answer  of  the  defendants  it  appeared,  that  the  said  plaintiffs  were 
not  entitled  to  any  part  of  the  said  annuity  of  $600,  since  the 
marriage  of  the  said  Ellen  Rosalie,  and  that  no  arrears  up  to  June 
30th  1837,  were  due  thereon :  and  that  they  were  not  entitled  to 
the  said  sum  of  $6000,  nor  to  a  house  to  be  bought  therewith ;  nor 
to  the  yearly  rent  of  $300,  nor  any  part  thereof;  and  that  no 
arrears  were  due  thereon ;  and  that  the  estate  was  not,  and  never 
had  been  sufficient  to  pay  the  said  house  rent,  nor  buy  the  said 
house  according  to  the  terms  of  the  will  of  the  testator :  and  that 
this  court  had  no  jurisdiction  of  the  matter :  and  that  all  the  parties 
interested  had  not  appeared. 

"  Whereupon,  and  upon  debate  of  the  matter,  this  court  doth 
decree — That  the  said  defendant,  John  Gethen,  executor  and 
trustee  under  the  will  of  the  said  Allen  Armstrong,  should  pay  to 
the  said  plaintiff,  R.  L.  Mcllvaine,  all  arrears  of  the  said  annuity 
of  $600  per  annum,  due  since  the  last  payment  thereon,  to  wit, 
since  June  30th  1837,  and  interest  thereon,  taking  that  the  same 
payments  ought  to  have  been  made  quarterly ;  and  that  he  continue 
to  pay  in  equal  quarterly  payments  on  the  24th  days  of  June,  Sep- 
tember, December  and  March,  in  every  year  during  the  life  of  the 
said  Ellen  Rosalie,  to  her,  the  said  Ellen  Rosalie,  free  from  the 
debts,  engagements,  and  control  of  her  said  husband,  the  said 
annuity  of  $600.  And  in  case  the  defendant  shall  not  make  the 
said  quarterly  payments,  or  shall  not  pay  up  the  arrears  as  afore- 
said, then  the  plaintiff  shall  be  at  liberty  to  apply  to  this  court,  for 
a  sale  of  a  sufficient  part  of  the  said  real  and  personal  estate,  or  to 
have  a  sufficient  part  of  the  said  real  and  personal  estate  set  apart 
for  securing  to  the  plaintiffs  the  growing  payments  of  the  said 
annuity  during  the  life  of  the  said  Ellen  Rosalie.  And  that  the 
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defendant  shall  pay  to  the  plaintiffs  their  costs  of  suit  out  of  the 
estate  of  the  said  Allen  Armstrong." 

Cited  by  Counsel,  5  Whart.  366  ;  8  Watts  499 ;  10  Id.  181 ;  2  Jones  197. 

Cited  by  the  Court  below,  11  Casey  103  ;  2  Wright  423. 

Commented  on  by  Kennedy,  J.,  2  Barr  302. 

Cited  by  the  Court,  10  Barr  354  ;  3  Grant  810  ;  10  Wright  341,  and  fol- 
lowed 10  Barr  77. 

See  also,  10  Watts  350  ;  Brightly  88. 

||  When  the  condition  in  a  gift  to  one's  widow  appears,  by  a  limitation  over 
in  the  event  of  a  re-marriage,  to  have  been  intended  not  as  a  menace  but  as 
the  basis  of  a  distinct  gift,  it  is  operative  :  Hough's  Estate,  9  W.  N.  C.  475 : 
7  Id.  559-H 
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Smith  against  Sillyman  and  Others. 

IN    ERROR. 

1.  In  an  action  against  three  joint  obligors  in  a  bond,  the  sheriff  returned 
that  he  had  summoned  one,  and  "  nihil  habent,"  as  to  the  others  :  Held,  that 
one  of  the  obligors  not  summoned  was  not  a  competent  witness  for  the 
dejjpndant,  although  the  latter  paid  into  court  a  sum  sufficient  to  cover  the 
principal  and  interest  of  the  bond  and  the  costs  of  suit.1 

2.  By  articles  of  agreement,  A.  contracted  to  sell  to  B.  a  certain  number  of 
acres  of  coal  land,2  and  to  execute  a  deed  to  him  on  the  payment  of  a  certain 
pum  of  money.     Afterwards  C.,  by  articles  of  agreement,  sold  to  C.  the  said 
contract  on  certain  terms,  viz.,  the  payment  of  a  certain  sum  of  money  at 
the  time  the  deed  was  to  be  delivered  by  A.,  provided  C.  should  be  satisfied 
as  to  the  title  to  the  land  ;  for  which  purpose  a  reasonable  time  was  to  be 
allowed  for  the  investigation  of  the  title.     After  this  A.  conveyed  the  land 
to  C.  with  general  wai-ranty.     In  an  action  by  B.  against  C.  on  a  bond  given 
by  him  for  the  purchase-money  under  the  contract,  it  was  held,  that  C.  could 
not  set  up  as  a  defence,  that  the  title  to  the  land  was  defective,  in  consequence 
of  which  he  had  failed  in  an  attempt  to  recover  the  land  by  ejectment. 

ERROR  to  the  District  Court  for  the  City  and  County  of 
Philadelphia. 

John  K.  Smith  brought  an  action  of  debt  in  that  court  for  the 
use  of  Richard  S.  Field,  to  March  term  1832,  against  Samuel 
Sillyman,  John  Sillyman  and  William  F.  Dean,  upon  a  bond 

||  l  A  garnishee,  defeated  on  the  plea  of  nulla  bona  to  a  sci.  fa.  against  him, 
cannot  make  himself  a  competent  witness  by  paying  the  debt  into  court,  to 
prove  its  prior  appropriation  to  other  debts  :  Wood  v.  Ludwig,  5  S.  &  R.  446  ; 
the  sureties  on  a  replevin  bond  cannot  be  rendered  competent  by  the  plain- 
tiff's paying  the  penalty  into  court:  Cummings  v.  Gann,  2  Smith  484.  As  to 
when  a  co-obligor  may  testify  for  his  fellow,  see  Miller  v.  Stem,  2  Barr  286; 
Ely  v.  Hager,  3  Id.  154  ;  Cameron  ».  Paul,  6  Id.  322  ;  Talmage  v.  Burling- 
ame,  9  Id.  21  ;  as  to  when  he  cannot,  see  Henderson  v.  Lewis,  9  S.  <fc  R. 
379  ;  Irwin  v.  Shumaker,  4  Barr  199.|| 

|| »  See  Herrod  v.  Blackburn,  6  Smith  103. || 
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executed  by  the  defendants  to  the  plaintiffs,  dated  the  8th  day  of 
May  A.  D.  1830,  in  the  penal  sum  of  $2000,  with  condition  for 
the  payment  of  $1000  on  the  8th  of  November,  then  following, 
without  interest. 

The  sheriff  returned  "summoned  "  as  to  Samuel  Sillyman,  "nil 
habent "  as  to  John  Sillyman  and  Win.  F.  Dean.  Samuel  Silly- 
man  pleaded  payment  with  leave,  &c.,  and  upon  this  plea  the  cause 
came  on  for  trial,  before  Judge  Coxe,  in  February  1833. 

The  plaintiff  having  given  in  evidence  the  bond  upon  which  the 
action  was  brought,  and  which  appeared  by  the  endorsements  upon 
it  to  have  been  assigned  by  the  obligee  to  Samuel  Bassett,  and  by 
the  latter  to  Richard  S.  Field,  the  defendant,  for  the  purpose  of 
showing  what  was  the  consideration  of  the  bond,  and  that  it  had 
failed,  gave  in  evidence  the  following  agreements  : 

"Articles  of  agreement  made  and  concluded  upon  this  27th  day  of 

January  1830,  between  Burckhart  Moser,  of  Schuylkill  county, 

*^Q01        *  Pennsylvania,  of  the  one  part,  and  Samuel  Bassett,  and 

Edward  Smith,  of  the  other  part,  as  follows,  that  is  to 

say — 

"Article  1st.  The  said  Burckhart  Moser  hereby  covenants  and 
agrees  to  and  with  the  said  Samuel  Bassett  and  Edward  Smith,  and 
their  assigns,  to  sell,  convey,  release,  enfeoff  and  confirm  unto  the 
said  Bassett  and  Smith,  or  their  assigns,  the  equal  undivided  half 
part  of  two  hundred  acres  of  a  certain  tract  of  coal  land,  contain- 
ing three  hundred  acres,  more  or  less,  situate  in  Schuylkill  county, 
on  Sharpe  mountain,  adjoining  lands  of  Swift  and  Patterson,  and 
Grafe  and  Dundas,  and  others.  The  said  two  hundred  acres  to  be 
surveyed  off  the  west  end  of  the  said  tract,  lying  nearest  to  the 
Little  Schuylkill  river,  on  the  following  terms  and  conditions,  to 
wit :  the  said  Bassett  and  Smith,  or  their  assigns,  or  some  one  of 
them,  shall  on  or  before  the  8th  day  of  February  next  come  to  the 
house  of  the  widow  Carsuer,  near  the  premises,  and  declare  their 
intention  of  taking  the  said  premises^  and  pay  down  fifty  dollars  in 
gold  or  silver  money,  which  shall  consummate  the  agreement. 

"Article  2d.  After  the  payment  of  the  said  fifty  dollars,  on  or 
before  the  8th  day  of  April  1830,  the  said  Moser  and  the  other 
owners  concerned  in  the  premises,  and  having  titles  in  the  said  un- 
divided half  part  of  the  said  tract  of  two  hundred  acres,  shall 
make,  execute  and  deliver  in  due  form  of  law,  unto  the  said 
Bassett  and  Smith,  or  their  assigns,  a  good  and  sufficient  deed  of 
conveyance,  for  the  said  undivided  half  part  of  the  said  two  hun- 
dred acres,  clear,  and  freely  cleared  of  all  former  judgments,  mort- 
gages, and  all  other  claims  whatsoever,  with  a  general  warrantee 
title,  in  fee  simple  :  the  said  deed  to  be  delivered  on  the  said  eighth 
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day  of  April  next,  to  the  said  Samuel  Bassett  and  Edward  Smith, 
or  their  assigns,  at  the  widow  Carsuer's. 

"Article  3d.  The  consideration  money  of  the  said  deed  shall  be 
six  thousand  dollars ;  one  half  payable  in  cash  on  delivery  of  the 
deed,  and  the  other  half  to  be  paid  within  one  year  from  the  execu- 
tion of  the  said  deed,  and  to  be  secured  by  bond  and  mortgage  on 
the  premises,  with  interest  from  the  date  of  the  said  bond  and 
mortgage. 

"Article  4th.  This  agreement  to  be  null  and  void,  with  all 
parties  concerned  therein,  provided  the  said  Smith  and  Bassett,  or 
their  assigns,  or  some  one  of  them,  shall  not  attend  on  the  said  8th 
day  of  February,  and  pay  down  the  said  fifty  dollars  as  aforesaid  : 
And  provided  also,  that  the  said  Smith  and  Bassett,  or  their  as- 
signs, shall  not  comply  with  the  conditions  of  this  article  on  the 
8th  day  of  April  next ;  and  in  that  case  the  said  fifty  dollars 
shall  be  forfeited  and  remain  the  property  of  the  said  Moser,  and 
this  article  of  agreement  to  be  entirely  null  and  void  as  to  all 
parties  concerned  therein. 

"Article  5th.  And  it  is  further  agreed  that  the  said  Bassett 
and  Smith,  or  their  assigns,  shall  and  may  have  their  choice 
either  to  take  a  deed,  as  aforesaid,  for  the  undivided  half  part  of 
the  said  *two  hundred  acres,  as  above  mentioned,  or  may  r*rq-i 
make  a  choice  of  one  hundred  acres  of  the  said  two  hundred  "- 
acre  tract,  on  either  end  thereof,  and  take  a  deed  for  that  one  hun- 
dred acres  so  chosen  by  them,  instead  of  taking  a  deed  for  the 
undivided  half  part  of  two  hundred  acres,  as  aforesaid,  the  terms 
remaining  the  same. 

"  Article  6th.  The  admeasurement  of  the  quantity  of  land  is  to 
be  strict  measure,  without  allowance." 

On  this  agreement  was  endorsed  a  receipt,  dated  the  8th  of  Feb- 
ruary 1830,  for  $50,  in  full  for  the  money  stipulated  to  be  that  day 
paid ;  and  containing  also  an  agreement  to  extend  the  time  for 
taking  the  deed  to  the  8th  of  April. 

"  Articles  of  agreement  made  and  concluded  between  John  K. 
Smith  of  Tamaqua,  in  the  county  of  Schuylkill,  and  state  of  Penn- 
sylvania, of  the  first  part,  and  Samuel  Sillyman,  John  Sillyman 
and  William  F.  Dean,  of  Potts-ville,  county  and  state  aforesaid,  of 
the  second  part. 

"  Know  all  men  by  these  presents  that  I,  John  K.  Smith,  in  and 
for  the  consideration  hereinafter  mentioned,  have  bargained  and 
sold,  and  by  these  presents  do  bargain  and  sell  unto  the  above-named 
Samuel  Sillyman,  John  Sillyman  and  William  F.  Dean,  three  equal 
undivided  fourth  parts  of  a  certain  contract  for  one  hundred  acres 
of  coal  lands,  situate  in  the  county  of  Schuvlkill,  on  or  near  the 
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Little  Schuylkill  river,  adjoining  lands  now  or  late  belonging  to 
Swift  or  others,  which  Edward  Smith  and  Samuel  Bassett  took  of 
Burckhart  Moser,  and  which  the  said  Smith  and  Bassett  afterwards 
conveyed  one-third  part  of  to  Richard  S.  Field,  of  Salem,  New  Jer- 
sey ;  which  said  contract  was,  or  is  about  to  be  conveyed  to  the  said 
John  K.  Smith,  by  the  said  Edward  Smith,  for  himself,  and  acting 
agent  for  the  said  Bassett  and  Field. 

"  And  the  said  Samuel  Sillyman,  John  Sillyman  and  William  F. 
Dean,  each  to  pay  their  respective  shares,  being  the  one-fourth  part 
each  of  ten  thousand  dollars,  as  follows,  viz. :  the  sum  of  seven  hun- 
dred and  fifty  dollars  each,  on  the  eighth  day  of  May  next  ensuing, 
when  a  deed  of  the  premises  as  aforesaid  is  to  be  delivered  by  the 
said  Burckhart  Moser  and  his  partners ;  provided  the  parties  of 
the  second  part  are  fully  satisfied  as  to  the  title  of  said  land  ;  other- 
wise the  said  first  payment  not  to  be  made  until  so  satisfied,  and  a 
reasonable  time  to  be  allowed  for  the  investigation  of  the  same  ;  and 
when  the  said  title  shall  be  fully  established,  the  parties  of  the  sec- 
ond part  hereby  bind  themselves  to  take  the  deed  aforesaid.  And 
the  said  parties  of  the  second  part  further  agree  to  give  their  joint 
obligations  (on  the  day  the  said  deed  shall  be  taken)  unto  the  said 
John  K.  Smith,  for  the  sura  of  three  thousand  dollars,  payable  in 
six  months  after  that  date;  and  the  parties  of  the  first  arid  second 
parts  agree  to  give  a  mortgage  to  the  said  Buckhart  Moser  and 
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partners,  for  three  *thousand  dollars  on  the  said  premises, 
payable  in  one  year  after  the  date  of  the  deed. 


"  In  witness  whereof,  the  parties  have  hereunto  interchangeably 
set  their  hands  and  seals,  this  twenty-third  day  of  April,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty 
(1830)." 

The  defendant  then  called  William  F.  Dean,  as  a  witness,  who 
was  objected,  to  on  the  part  of  the  plaintiff,  and  rejected  by  the 
court,  although  released  by  the  defendant. 

The  defendant  then  paid  into  court  the  sum  of  thirteen  hundred 
dollars,  and  filed  a  memorandum,  a  copy  of  which  is  incorporated 
in  the  following  order : 

"  The  court,  on  motion  of  Thomas  Kittera,  Esq.,  permitted  the 
defendant  to  pay  into  court  the  sum  of  thirteen  hundred  dollars,  the 
amount  of  debt,  interest  and  costs  in  this  case,  to  remain  in  court 
until  the  final  judgment  in  this  case.  The  amount  of  the  plaintiffs 
debt,  interest  and  costs,  in  case  he  shall  recover,  to  be  taken  out  of 
court  in  satisfaction  of  the  judgment.  And  the  amount  thus  paid 
to  be  taken  out  by  the  defendant,  in  case  a  verdict  and  final  judg- 
ment shall  be  for  the  defondant,  for  the  purpose  of  rendering  Wil- 
liam F.  Dean,  a  co-obligee  in  the  bond  on  which  the  suit  is  brought, 
a  competent  witness  for  the  defendant." 
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The  attorney  for  the  plaintiff  admitted  thirteen  hundred  dollars 
to  be  sufficient  in  amount. 

The  plaintiff's  counsel  then  moved  to  take  the  money  out  of  court 
and  the  motion  was  refused  by  the  judge. 

The  defendant  then  again  offered  William  F.  Dean  as  a  witness, 
and  the  plaintiff  objected  to  his  admission.  The  court  overruled 
the  objection,  and  admitted  the  witness. 

Whereupon  the  plaintiff's  counsel  excepted  to  the  decision  of  the 
court,  and  tendered  a  bill  of  exceptions  to  the  same. 

William  F.  Dean  and  others  were  then  examined  as  witnesses  in 
respect  to  the  contract  between  the  parties,  and  the  circumstances 
attending  its  inception  and  execution. 

The  record  of  an  action  of  ejectment  brought  in  Schuylkill 
county  to  July  term  1831,  by  Samuel  Sillyman  against  The  Le- 
high  Coal  and  Navigation  Company,  which  was  tried  on  the  28th 
of  December  1832,  when  a  verdict  was  given  for  the  defendants 
was  offered  in  evidence  by  the  defendants,  to  show  his  exertions 
to  recover  the  land  in  dispute,  to  be  followed  by  evidence  of  notice 
and  other  matters.  This  was  objected  to  by  the  plaintiff,  on  the 
ground  that  no  *notice  appeared  to  have  been  given,  and  r*cno 
because  the  record  was  incomplete  ;  the  last  entry  being  *• 
"December  28th,  1832,  judgment  Nisi." 

On  the  7th  of  May  1830.  Moser  and  others  conveyed  to  Samuel 
Sillyman,  in  fee,  five-sixth  parts  of  the  premises  in  question,  in  con- 
sideration of  $5000.  This  deed  contained  a  general  warranty  of 
title  against  all  and  every  person  and  persons  whomsoever.  This 
deed  was  dated  the  7th  of  April  1830. 

By  deed  dated  the  7th  of  May  1830,  George  Sitler  and  others 
conveyed  to  Samuel  Sillyman,  in  fee,  one-sixth  part  of  the  same, 
in  consideration  of  $1000 — with  the  same  general  warranty  of 
title. 

After  the  evidence  was  closed,  the  plaintiff  requested  the  court 
to  charge  the  jury — 

1.  That  the  doctrine  of  resisting  the  payment  of  purchase-money 
where  the  title  proves  defective,  is  not  applicable  to  the  payment  of 
money,  the  mere  consideration  of  the  transfer  of  an  agreement  to 
receive  the  conveyance  of  land. 

2.  That  it  does  not  apply  to  the  case  where  the  conveyance  con- 
tains a  good  and  available  warranty  of  title. 

3.  That  if  the  other  owners  of  the  property  in  question  had  refused 
to  confirm  the  contract  of  Burckkart  Moser,  of  the  27th  of  January 
1830,  then  the  remedy  would  have  been  to  recover  damages  under 
the  agreement. 

4.  That  if  the  jury  are  of  opinion  that  the  parties  under  the 
agreement  of  the  30th  of  April  1830,  intended  that  the  obligors 
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should  after  the  acceptance  of  the  deed  from  Moser  and  others,  run 
the  risk  of  the  title,  then  the  plaintiff  has  a  right  to  recover. 

5.  The  court  is  requested  to  direct  the  jury  to  reject  as  evi- 
dence the  testimony  of  William  F.  Dean,  that  J.  K.  Smith  was  to 
examine  the  title  of  the  property  in  question. 

6.  Also  to  reject  the  evidence  of  declarations  alleged  to  have 
been  made  by  J.  K.  Smith,  after  the  27th  of  May  1830. 

The  learned  judge  charged  in  substance  as  follows: 
"  This  is  an  action  instituted  by  John  K.  Smith,  for  the  use  of 
Richard  S.  Field,  against  Samuel  Sillyman,  John  Sillyman,  and 
William  F.  Dean,  to  recover  the  amount  of  a  bond  for  two  thousand 
dollars,  conditioned  for  the  payment  of  one  thousand  dollars  on  the 
8th  of  November  1830,  without  interest.  The  writ  was  served  on 
S.  Sillyman  only;  he  alone  has  been  proceeded  against  by  the 
plaintiff,  and  now  stands  as  the  only  defendant  on  the  record.  By 
his  plea,  the  defendant  admits  the  execution  of  the  bond,  and  rests 
his  defence  on  the  failure  of  the  consideration,  alleging  that  it  was 
#-04-1  *given  for  part  of  the  consideration  money  of  a  tract  of  one 
J  hundred  acres  of  coal  land  in  Schuylkill  county,  and  that 
the  title  to  the  land  having  been  proved  to  be  defective  and  void, 
the  consideration  of  the  bond  has  failed,  and  he  is  not  bound  to  pay 
it.  Articles  of  agreement  were  entered  into  on  the  27th  of  January 
1830,  between  Burckhart  Moser  of  the  one  part,  and  Samuel  Bassett 
and  Edward  Smith,  for  the  sale  and  purchase  of  one  hundred  acres 
of  coal  land.  (Here  his  Honor  read  the  contract.) 

By  this  contract,  the  equitable  title  to  this  land,  so  far  as  it  was 
in  B.  Moser  and  those  whose  agent  or  attorney  he  may  have  been, 
passed  to  Smith  and  Bassett,  subject  to  their  complying  with  their 
part  of  the  contract;  and,  they  complying  with  their  part  and  their 
assigns,  could  maintain  ejectment  against  B.  Moser,  and  those 
owners  who  had  authorized  him  to  act  for  them ;  or  an  action  for 
damages  might  have  been  sustained  against  B.  Moser,  had  he  dis- 
honestly or  unlawfully  refused  to  comply  with  his  agreement,  or 
failed  to  procure  the  conveyance  he  contracted  to  obtain,  if  the 
Moser  title  had  been  a  good  one:  Sug.  174.  On  this  contract 
Bassett  and  Smith,  and  their  assigns,  if  they  should  succeed  in 
proving  the  Moser  title  a  bad  one,  could  obtain  no  damages  for  the 
loss  of  their  bargain,  if  they  had  sued  for  the  recovery  of  the  money 
paid  in  assumpsit,  and  if  they  had  affirmed  the  agreement  by 
bringing  an  action  for  damages  for  the  non-performance  of  it,  they 
could  only  obtain  nominal  damages  for  the  loss  of  their  bargain,  if 
the  Moser  title  be  a  bad  one,  because  a  purchaser  is  not  entitled  to 
any  compensation  for  the  fancied  goodness  of  his  bargain,  which  he 
may  suppose  he  had  lost,  where  the  vendor  is,  without  fraud,  in- 
capable of  making  a  title.  B.  Moser,  and  the  heirs  of  his  father 
who  authorized  him  to  contract,  became  trustees  of  their  respective 
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interests  for  Smith  and  Bassett  and  their  assigns.  All  the  heirs, 
with  the  exception  of  minors,  representing  one-sixth,  subsequently 
ratified  the  contract,  by  executing  the  deed  to  the  defendant  Silly- 
man, and  may  therefore  be  supposed,  in  the  absence  of  proof  to  the 
contrary,  to  have  authorized  B.  Moser  to  contract.  The  guardians 
of  the  minors  also,  so  far  as  they  were  able,  approved  his  acts,  and 
executed  the  deed  given  in  evidence,  with  their  hands  and  seals, 
relating  to  that  one-sixth.  On  the  8th  of  February  1830,  Bas- 
sett and  Smith  paid  B.  Moser  the  $50,  and  he  extended  the  time 
for  taking  the  deed,  from  the  8th  of  April  to  the  8th  of  May. 
"A  title  to  land,  under  an  agreement  for  its  purchase,  is  a  title 
to  the  estate  in  fee  simple  in  possession,  subject  to  the  decision 
of  a  court  of  equity  upon  the  right  to  a  specific  performance.  It 
is  a  devisable  interest,  and  not  a  mere  pretended  right  or  title." 
Sug.  on  Vend.  348.  The  purchaser,  from  the  time  of  the  con- 
tract, is  in  equity  the  owner  of  the  estate,  and  may  sell,  devise 
and  dispose  of  it  in  the  same  manner  as  if  the  fee  were  actually 
conveyed  to  him ;  although,  if  ultimately  a  court  of  equity  re- 


fuse  a   specific   performance,  the    devise,  *sale,  or  other 
disposition,    necessarily    falls    to    the    ground.       Upon   a 
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sale  of  an  interest  under  a  contract,  the  seller  becomes  a  trustee 
for  the  second  purchaser,  and  the  second  purchaser  is,  without 
entering  in  a  covenant,  bound  to  indemnify  him  against  all  costs 
incurred  in  proceedings  for  his  benefit.  The  court  not  only 
consider  it  not  unlawful,  but  compels  him  to  permit  his  name  to 
be  used  for  the  benefit  of  the  second  purchaser.  In  Pennsyl- 
vania, on  such  articles,  there  being  no  court  of  equity,  ejectment 
may  be  sustained,  and  the  land  recovered  from  the  person  having 
the  legal  title,  if  he  refuse  to  convey.  When  the  party  intended 
to  convey,  and  the  other  expected  to  receive  a  good  title,  it  is 
but  equity  that  the  purchaser  should  have  relief  in  case  of  any 
defect  in  title,  although  there  was  no  express  agreement  to  that 
purpose.  Where  the  intent  was  that  the  purchaser  should  run 
the  risk  of  the  title,  there  is  not  a  word  to  be  said  for  him. 
Such  intent  may  be  fairly  inferred,  when  he  knew  of  the  defect 
at  the  time  of  purchase,  and  made  no  provision  against  it  in  his 
agreement.  Hart  v.  Executors  of  Porter,  per  Tilghman,  C.  J.,  5 
S.  &  R.  204,  205.  A  purchaser  not  having  paid  his  money,  may 
defend  himself  under  a  defect  of  title,  when  part  of  his  purchase 
has  been  evicted,  although  he  has  accepted  a  conveyance  with  no 
more  than  a  special  warranty,  and  when  there  has  been  no  eviction, 
and  the  title  is  defective  also.  Id.  206.  On  the  23d  of  April 
1830,  John  K.  Smith  executed  articles  of  agreement  with  S.  and 
J.  Sillyman  and  W.  F.  Dean,  for  three-fourths  of  these  one 
hundred  acres  or  contract.  (Here  his  Honor  read  the  contract.) 
By  this  instrument,  three-fourths  of  all  the  instrument  of  Bassett 
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and  Smith  and  Field,  who  had  become  interested  (whether  J.  K. 
Smith  was  their  agent,  or  the  principal,  as  asserted,  of  their 
interest),  passed  to  the  Sillymans  and  Dean.  They  became  owners 
of  the  three-fourths  of  the  land  as  fully  as  Bassett  and  Smith 
would,  subject  to  their  complying  with  their  contract;  and  the 
bond  in  question,  or  money  received  by  it,  is  proved  and  admitted 
to  be  part  of  the  consideration  of  this  contract,  or  assignment,  or 
agreement,  by  which  the  land  did  pass,  if  the  Mosers  owned  it 
originally ;  but  the  plaintiff  denies  it  to  be  the  consideration  for 
the  land,  and  alleges  that  it  was  only  for  the  title,  good  or  bad,  of 
J.  K.  Smith,  or  those  he  represented.  Now,  by  the  law,  a  man 
may  sell  a  mere  right  to  land ;  he  may  sell  all  his  right,  title  and 
interest,  whether  he  has  a  title  or  no  title ;  and  where  the  parties 
agree  to  buy  or  sell  such  a  title,  the  purchaser  cannot  set  up  a 
defect  in  the  title  which  he  purchased  with  his  eyes  open  in- 
tentionally, against  the  payment  of  the  purchase-money.  No  court 
would  relieve  him  or  aid  him  in  resisting  the  payment  of  his  bond, 
or  other  security  for  the  purchase-money.  Is  such  a  contract  given. 
in  evidence?  If  there  be  any  ambiguity  in  this  contract,  it  prin- 
cipally arises  from  the  language  where  J.  K.  Smith  is  said  to  have 
bargained  and  sold ''three  equal  and  undivided  fourth  parts  of 
*RQtfi  a  certain  contract  for  the  sale  of  100  *acres  of  coal  land." 
'  The  question  is,  therefore,  whether  on  the  face  of  the  con- 
tract, as  explained  by  other  evidence,  or  from  it  and  the  other 
testimony,  the  parties  agreed  to  sell  and  purchase  a  mere  right, 
and  the  purchaser  to  run  the  risk  of  the  title.  On  the  face  of  the 
contract,  I  am  of  opinion,  it  does  not  clearly  appear  that  the  risk 
of  the  title  was  to  be  run  by  the  purchaser,  either  as  to  the  $6000 
paid  or  secured  to  the  Mosers,  or  as  to  the  $3000  for  which  the 
bonds  were  given  to  J.  K.  Smith,  and  assigned  by  him  to  Bassett 
and  Howell  Smith.  Whether  such  appears  from  the  evidence  and 
explanation  of  the  contract  to  have  been  the  understanding  or 
agreement  of  the  parties,  must  be  judged  of  and  determined 
by  the  jury,  under  the  direction  of  the  court,  as  to  the  matters 
of  law. 

I  have  been  requested  to  charge  upon  the  different  points  pre- 
sented by  the  plaintiff. 

1.  I  have  answered  the  first  point  already  in  my  general 
charge.  The  doctrine  of  this  point  is  applicable  to  a  sale  of  land, 
the  equitable  title  to  which  is  only  in  the  vendor,  under  articles 
for  the  purchase  and  sale  of  land,  the  legal  title  remaining  in  the 
original  vendor,  who  agreed  to  sell,  but  executed  no  deed  of  con- 
veyance of  the  legal  title :  to  such  an  instrument  as  is  described 
in  this  proposition,  it  may  not  extend ;  but  to  the  contract  given 
in  evidence,  dated  the  23d  April  1830,  for  which  the  bond  in 
suit  was  part  of  the  consideration,  it  does  extend,  unless  bv  the 
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terms  of  the  instrument,  or  evidence  in  explanation  of  it,  it 
should  appear  it  was  the  intention  of  the  parties  to  sell  and  buy 
a  mere  right,  and  the  purchaser  undertakes  to  run  the  risk  of  the 
title. 

2.  Although  the  conveyance  does  contain  a  good  and  available 
warranty  of  title,  yet  the  doctrine  referred  to  in  this  proposition 
does  apply. 

3.  The  third  proposition  I  have  answered  in  my  general  charge. 

4.  On  this  point  I  agree  with  the  plaintiff. 

5.  On  this  point  I  agree  with  the  plaintiff.     If  J.  K.   Smith 
agreed  to  investigate  the  title,  it  must  have  been  in  his  new  char- 
acter as  a  partner  of  Sillyman  and  others,  and  not  as  the  agent 
of  Field.     It  contradicts  the  written  contracts,  and  does  not  ex- 
plain any  ambiguity ;  but  as  fraud  is  not  alleged,  I  do  not  deem  it 
very  material. 

6.  If  J.  K.  Smith  assigned  the  bond  on  which  this  suit  is  founded, 
on  or  before  the  27th  May  1830  (the  assignment  having  no  date), 
his  declarations  alleged  to  have  been  made  subsequently  to  that 
time,  should  be  disregarded  by  the  jury,  as  in  such  case  they  would 
not  be  evidence. 

The  plaintiff  excepted  to  this  charge,  and  the  jury  found  for  the 
defendant;  when  the  plaintiff  took  a  writ  of  error,  and  filed  the 
following  specifications : 

1.  Because  the  court  below  admitted  William  F.  Dean,  one  of 
the  co-obligors  in  the  bond,  as  a  witness,  by  virtue  of  the  deposit 
by  *the  defendant  of  $1300  with  the  prothonotary,  upon 
stipulation  to  be  returned  to  him  in  case  of  judgment  being 
rendered  for  the  defendants. 

2.  Because  the  court  below  refused  to  let  the  plaintiff  take  the 
sum  of  $1300  out  of  court  thus  paid  in. 

3.  Because  the  court  below  admitted  in  evidence  a  survey  of  an 
adjoining  tract  made  by  strangers  to  this  suit. 

4.  Because  the  court  below  admitted  the  record  of  the  eject- 
ment  of  the  Lehigh  Coal   and   Navigation    Company  v.  Samuel 
Sillyman. 

(a)  Because  S.  Sillyman,  the  defendant,  gave  no  notice  to 

the  plaintiff  of  the  existence  of  said  suit,  or  opportunity 
to  take  defence. 

(b)  That  the  record  itself  is  incomplete,  inasmuch  as  it  contains 

no  final  judgment. 

5.  Because  the  court,  in  their  charge  to  the  jury,    said   that 
the  doctrine  of  resisting  the  payment  of  purchase-money  in  conse- 
quence of  a  defect  of  title,  was  applicable  to  the  agreement  of  the 
23d  April  1830. 

6.  Because  the  court  also  said  that  this  doctrine  was  applicable 
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to  a   deed  with  general  warranty  where  there  was  a  good   and 
available  warranty  of  title. 

7.  Because  the  court,  in  declaring  what  was  the  intention  of 
the  parties  to  the  contract  of  the  22d  of  April  1830,  divided  the 
question  into  two  divisions,  one  including  the  documentary  evi- 
dence, the  effect  of  which  they  decided  as  a  question  of  law,  the 
other  of  parol  testimony,  which  they  left  to  the  jury ;  whereas, 
in  such  case,  the  court  should  have  left  the  whole  documentary  and 
parol  testimony  to  the  jury,  as  a  question  of  fact,  to  be  by  them 
determined. 

Mr.  Randall,  for  the  plaintiff  in  error. 

1.  Dean  was  not  a  competent  witness.      The  Act  of  the  6th  of 
April  1830,  makes  a  co-obligor  liable  notwithstanding  a  judgment 
against  one  on  the  same  bond.      The  witness  was  directly  liable, 
since  a  verdict  for  the  plaintiff  would  leave  him  open  to  a  future 
suit,  and  a  verdict  for  the  defendant  would  be  conclusive.      So  the 
judge  below  thought ;  and  the  idea  was  then  suggested  of  paying 
the  money  in.     None  of  the  cases  have  gone  so  far.     Steele  v.  The 
Phoenix,  3  Binn.  306,  and  Willing  v.  Consequa,  1  Peters's  C.  C.  Rep. 
308,  which  have  been  much  regretted,  certainly  do  not  countenance 
this.     In  Clement  v.  Bixler,  3  Watts  248,  it  is  said  that  costs  paid 
in  on  such  an  occasion  are  not  recoverable  back.      If  a  co-obligor 
can  by  this  method  be  made  a  witness,  why  may  not  the  actual  de- 
fendant do  the  same.     In  Wood  v.  Connell,  2  Whart.  542,  the  court 
said  that  a  co-defendant  not  made  a  party  could  not  be  a  witness, 
though  every  avenue  to  interest  was  closed. 

2.  The  case  of  Steinhauer  v.  Witinan,  1  S.  &  R.  447,  intro- 
duced  a   new  doctrine  in   the   law   of  vendors  and   purchasers. 
*-qo-i   *In  that  case,  however,  there  was  a  special  warranty,  and  no 

J  opportunity  given  to  the  vendee  to  examine  the  title.  It  is 
said  there,  nevertheless,  that  when  it  appears  that  the  vendee 
meant  to  take  the  risk  of  the  title,  he  must  pay  the  money ;  and 
the  later  authorities  have  not  carried  the  doctrine  any  farther. 
Dorsey  v.  Jackman,  1  S.  &  R.  42 ;  Hart  v.  Porter,  5  Id.  204 ; 
Friedly  v.  Sheetz,  9  Id.  161 ;  Pennsylvania  v.  Sims,  Addison  9 ; 
Poke  v.  Kelly,  13  S.  &  R.  165  ;  Chrystie  v.  Reynolds,  10  Id.  258  ; 
Lighty  v.  Shorb,  3  P.  &  W.  447.  Here  the  terms  of  the  contract 
prove  distinctly  that  nothing  was  contemplated  but  an  assignment 
of  a  previous  contract.  There  was  also  an  available  general  war- 
ranty for  the  defendants,  which  they  may  resort  to,  as  Moser  was 
solvent,  and  liable  to  them.  The  parties  who  assigned  to  Sillyman 
entered  into  no  covenant  of  title.  The  only  defect  applicable  to 
the  plaintiff  would  be  his  inability  to  assign  his  interest,  by  reason 
of  a  judgment  binding  it,  or  other  difficulty  of  that  kind,  or  fraud 
on  the  part  of  the  plaintiff,  which  is  not  alleged. 
(The  3d,  4th  and  7th  errors  were  abandoned..) 
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Mr.  MalUry  (with  whom  was  Mr.  Kittera),  for  the  defendant  in 
error. 

1.  There  was  no  rule  of  law,  or  principle  of  policy  in  the  way 
of  the  admission  of  witnesses.      Roscoe  89,  93 ;  2  Starkie  70S ; 
Baily  v.  Hale,  3  Carr.  &  Payne  560 ;  s.  c.  14  E.  C.  L.  R.  459 ; 
Perrcy  v.  Fleming,  5  Carr.  &  Payne  503 ;  s.  c.  23  E.  C.  L.  R. 
429  ;  Hodson  v.  Robinson,  4  Maule  &  Selw.  415 ;  Riddle  v.  Moss, 
1  Cranch  206 ;  2  Starkie  1±1 ;  Wood  v.  Connell,  2  Whart.  562  ; 
Duke  v.  Pownall,  1  Moody  &  Malk.  430 ;  s.  c.  22  E.  C.  L.  R.  350. 

2.  On  the  second  point  he  argued,  that  the  defendant  had  a 
right  to  set  up  a  defect  in  the  original  title  as  a  defence,  although 
he  had  recourse  upon  a  general  warranty. 

Mr.  Charles  Ingersoll  was  heard  in  reply  on  the  second  point. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — This  is  an  action  on  a  bond,  for  the  use  of  Rich- 
ard S.  Field,  against  Samuel  Sillyman,  John  Sillyman  and  Wil- 
liam F.  Dean.  The  sheriff  returns,  "summoned,"  as  to  Samuel 
Sillyman — "nilhabent,"  as  to  John  Sillyman  and  William  F. 
Dean.  This  raises  the  question  on  the  exception  to  the  admission 
of  William  F.  Dean,  one  of  the  obligors,  as  a  witness.  Without 
the  deposit  of  the  money  with  the  prothonotary,  upon  the  stipula- 
tion, to  be  returned,  in  case  of  judgment  being  rendered  for  the 
defendant,  the  witness  would  clearly  be  incompetent.  By  the 
Act  of  the  6th  April  1830,  whatever  doubts  may  have  existed 
before,  judgment  against  the  defendant  would  be  no  bar  to  a  re- 
covery in  another  suit  against  the  co-obligors,  though  *not  r*rqq 
served  with  process.  The  witness  was  therefore  directly  ' 
interested  in  procuring  a  judgment  for  the  defendant;  for  this 
would  be  a  bar  to  a  recovery  against  him,  in  a  subsequent  suit. 
And  this  would  seem  to  have  been  the  opinion  of  the  court ;  for 
the  witness  was  rejected,  in  the  first  instance,  and  was  afterwards 
admitted,  solely  on  the  ground  of  the  deposit  of  the  amount 
claimed  in  court.  But,  how  does  the  deposit  remove  the  objection 
taken  on  the  score  of  interest  ?  It  is  an  additional  security  for 
the  money,  it  is  true,  but  still  it  does  not  amount  to  payment.  It 
diminishes  the  risk,  but  the  liability  remains ;  and  the  amount  of 
interest  is  nothing,  so  far  as  the  question  of  competency  is  involved. 
The  deposit  does  not  extinguish  the  debt,  and  the  witness  was  as 
obnoxious  to  suit  as  before.  In  this  respect  it  differs  from  Bailey 
v.  Hale,  14  E.  C.  L.  R.  449.  At  this  trial  it  was  discovered,  that 
a  witness  for  the  defence  was  one  of  the  bail,  and  therefore  incom- 
petent ;  the  judge,  on  the  defendants  depositing  a  sufficient  sum  in 
court,  made  an  order  for  striking  the  witness's  name  out  of  the 
bail-piece,  so  as  to  render  him  a  competent  witness.  All  power  in 

591 


599  SUPREME  COURT  [March  Term, 

[Smith  v.  Sillyman.] 

relation  to  special  bail  is  under  the  entire  control  of  the  contract, 
and  the  effect  of  the  order  was  in  this  case  to  substitute  one  secur- 
ity for  another,  and  in  most  cases,  affording  a  better  indemnity  to 
the  plaintiff.  It  must  be  observed,  that  the  bail,  in  Bailey  v.  Hale, 
were  discharged  from  all  liability.  The  name  of  the  bail  being 
stricken  out  of  the  bail-piece,  removes  all  objection  to  his  com- 
petency.1 But  here,  Dean,  the  co-obligor,  is  bound  for  the  money, 
:is  one  of  the  principals,  and  I  am  yet  to  learn  what  right  the  court 
has  to  discharge  him  from  responsibility  on  the  bond,  without  the 
consent  of  the  obligees.  We  are  of  opinion,  that  the  court  erred 
in  admitting  Dean  as  a  witness.2 

The  next  question  arises  on  the  construction  of  the  contract  of 
the  23d  of  April  1830,  whether  the  parties  agreed  to  sell  and  pur- 
chase a  mere  right,  and  the  purchaser  to  run  the  risk  of  the  title. 
The  court  decided,  that  it  did  not  appear  on  the  face  of  the  con- 
tract that  the  risk  of  the  title  was  to  be  run  by  the  purchaser.  Of 
this  the  plaintiff  complains.  In  a  contract  for  the  sale  of  lands,  a 
failure  of  consideration  in  an  action  for  the  recovery  of  the  pur- 
chase-money is  a  good  defence,  in  whole  or  in  part,  whether  there 
be  a  general  or  special  warranty.  Steinhauer  v.  Witman,  Adm. 
of  Myers,  1  S.  &  R.  438  ;  Hart  v.  Porter's  Exr.,  5  Id.  201.  These 
decisions,  as  is  clearly  shown  in  Lighty  v.  Shorb,  3  P.  &  W.  450, 
are  not  founded  on  authority,  but  are  supported  only  by  long  and 
uninterrupted  usage.  They  are,  however,  too  well  settled  to  be 
open  to  argument ;  but  whilst  we  recognise  the  principle,  yet  we 
have  never  felt  inclined  to  extend  them  to  cases  to  which  they  do 
not  legitimately  belong.  Thus  in  Friedly  v.  Scheetz,  9  S.  &  R. 
156,  it  was  ruled,  that  a  sheriff's  sale  cannot  be  objected  to 
by  the  purchaser,  on  the  ground  of  defect  of  title.  Lighty  v. 
Shorb,  is  in  further  restraint  of  the  operation  of  this  principle. 
*fi001  ^us^ce  *Duncan,  observes,  that  the  case  of  Steinhauer 
J  v.  Witman,  is  not  well  understood.  It  does  not  go  to 
the  whole  length,  as  some  have  supposed,  that  a  man  who  pur- 
chases a  title,  with  all  its  defects  and  imperfections,  and  whose 
conveyance  contains  no  covenant  of  warranty,  is  not  bound  to 
pay  the  bonds  he  has  given  for  it."  Mr.  Justice  Yeates,  the 
great  advocate  for  the  departure  from  the  general  rule,  both  of 

|| !  s.  P.  Salmon  v.  Ranee,  3  S.  &  R.  311;  Schuylkill  Navigation  Co.  ». 
Fair,  4  W.  &  S.  362;  but  cf.  Cummings  ».  Gann,  2  Smith  484.|| 

*  See  1  Whart.  398.  ||In  an  action  on  a  contract  one  named  in  the  writ  as  a 
defendant,  but  not  served,  is  not  incompetent  as  a  party :  Purviance  v.  Dry- 
den,  3  S.  &  R.  402 ;  a  joint  tortfeasor  served  but  not  further  proceeded  against 
is  a  competent  witness  for  the  other  defendants  ;  his  interest  is  in  the  question 
and  not  in  the  verdict :  Wakely  r.  Hart,  6  Binn.  316  ;  which  distinguishes  his 
case  from  a  joint  contractor  in  like  circumstances :  Entriken  r.  Brown,  8 
Cas.  364.  || 
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law  and  equity,  of  caveat  emptor,  on  the  sale  of  lands,  yet 
restrains  its  operation.  He  puts  it  on  the  principle,  what  was 
the  true  meaning  of  the  contracting  parties  ?  was  it  contemplated 
mutually,  that  the  purchaser  should  hold  the  lands  under  a  good 
title,  or  that  he  should  run  his  chance  of  getting  a  title,  and  be 
exposed  to  all  hazards  ?  What  then  was  the  nature  of  this  con- 
tract?— for  the  intention  of  the  parties  must  govern  its  con- 
struction. John  K.  Smith,  who  together  with  others,  had  pur- 
chased from  Moser  one  hundred  acres  of  coal  land  (the  contract 
for  the  sale  being  in  fieri),  agrees  to  sell  the  contract  so  made,  to 
the  defendant,  or  in  other  words,  for  a  consideration  therein 
stipulated,  agrees  that  the  defendant  shall  take  their  place  as  the 
purchasers  from  Moser.  From  the  very  nature  of  the  agreement, 
in  the  absence  of  any  express  stipulation  to  the  contrary,  it 
would  seem,  that  the  vendor  did  not  intend  to  warrant  the  title  to 
the  premises,  but  that  the  vendees  took  the  risk,  relying  on  their 
own  judgment  as  to  the  soundness  of  the  title,  and  for  indemnity 
on  the  original  vendor.  That  this  was  the  understanding,  is  further 
shown  from  the  agreement,  and  the  conduct  of  the  parties.  It  is 
expressly  agreed  (and  the  security  of  the  vendees  is  said  to  be  the 
object),  that  the  first  payment  shall  not  be  made  until  the  vendees 
are  fully  satisfied,  as  to  the  title  to  the  land.  This  shows,  that  for 
this  purpose  they  depended  on  their  own  judgment.  When  the 
title  is  fully  established  to  their  satisfaction  (for  so  I  read  the  con- 
tract), the  vendees  bind  themselves  to  take  the  deed.  By  the 
agreement  a  reasonable  time  is  allowed  them  .to  investigate  the  title 
for  themselves.  Until  then,  a  defect  of  title  would  undoubtedly 
be  a  good  defence :  but  after  having  examined  it  for  themselves, 
and  accepted  the  title,  they  are  foreclosed  from  taking  any  defence, 
on  the  ground  of  a  failure  of  consideration,  so  far  as  the  present 
plaintiff  is  concerned.  This  construction  is  necessary  for  the  pro- 
tection of  the  plaintiffs,  as  they  would  have  no  remedy  on  the 
warranty.  The  deed  was  made  to  Samuel  Sillyman,  with  general 
warranty  :  he,  therefore,  would  alone  have  remedy  on  the  covenant 
against  Moser.  If,  therefore,  Smith  or  Field  had  paid  part  of  the 
purchase-money  to  Moser,  they  would  be  without  remedy,  unless  a 
recovery  can  be  had  on  this  contract. 

The  remaining  exceptions  have  not  been  sustained. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Cited  by  Counsel,  9  Watts  308  ;  8  W.  &  S.  35 ;  3  Barr  155,  361  ;  6  Id.  84; 
9  Id.  112  ;  10  Id.  74  ;  1  Harris  342  ;  4  Casey  290. 

Cited  by  the  Court,  6  Barr  324 ;  9  Id.  497. 

II  The  general  rule,  that  interested  persons  are  incompetent  as  witnesses 
\s  abrogated  by  act  15  April  1869,  \  1,  P.  L.  30.  || 
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Jackson  against  Wright. 

IN   ERROR. 

1.  In  an  action  for  breach  of  a  warranty  in  the  sale  of  goods,  it  appeared 
that  the  sale  was  made  by  A.  as  the  agents  of  the  defendants,  and  that  after 
the  plaintiff  discovered  the  alleged  defects  in  the  sale  of  the  goods,  A.  guar- 
anteed that  the  good  should  prove  to  be  of  the  first  quality,  and  that  he 
would  refund  as  much  as  two  disinterested  persons  should  certify  to  be  just. 
An  award  was  made,  finding  that  a  certain  allowance  should  be  made ;  Held, 
that  A.  was  nevertheless  a  competent  witness  for  the  defendant. 

2.  Goods  were  sold  to  the  plaintiff  by  A.  as  agent  and  consignee  of  the 
defendants,  (apparently  accompanied  by  a  warranty  that  they  corresponded 
with  a  sample  exhibited),  who  were  manufacturers  abroad,  on  the  plaintiff's 
notes  at  six,  seven,  and   eight  months.     The  plaintiff  discovering  certain 
defects  in  the  goods,  refused  to  give  the  last  note  ;  whereupon  A.  entered 
into  a  guaranty  that  the  goods  should  prove  to  be  of  the  first  quality,  and 
stipulated  to  refund  as  much  as  two  disinterested  persons  should  certify  to 
be  just.     After  this,  the  amount  of  the  note  was  paid  to  the  defendants. 
Two   persons  were  appointed  referees,  who  disagreed  and  an  umpire   was 
appointed,  who,  with  one  of  the  referees,  made  an  award,  finding  that  a  cer- 
tain  allowance  should  be  made  :  It  seems,  that  this  award  was  prirna  facie 
evidence  of  the  extent  of  the  defendant's  liability,  and  that  it  was  a  question 
of  fact  for  the  jury,  whether  the  defendant  had  not  ratified  the  award  so  as  to 
be  operative  upon  both  plaintiff  and  defendant. 

THIS  was  a  writ  of  error  to  the  District  Court  for  the  City  and 
County  of  Philadelphia,  to  remove  the  record  of  an  action  on  the 
case,  brought  by  Peter  Wright  against  Job  Jackson  and  John 
Jackson,  trading  under  the  firm  of  Job  &  John  Jackson. 

On  the  trial  before  Judge  Jones,  on  the  25th  of  February  1836, 
it  appeared  that  the  plaintiff  was  a  dealer  in  crockery  or  China 
ware,  and  the  defendants  manufacturers  of  the  article  in  England, 
and  that  the  action  was  brought  to  recover  damages  arising  from 
an  alleged  breach  of  contract  by  the  plaintiff,  on  the  purchase  of 
ninety-one  crates  of  ware,  in  September  1833,  from  Lewis  &  Co., 
the  agents  and  consignees,  which  was  alleged  by  the  plaintiff  to 
have  been  defective  and  of  inferior  quality  at  the  time  of  the  pur- 
chase. Notes  were  to  be  given  by  the  plaintiff  at  five,  seven  and 
eight  months.  On  the  1st  of  October  1833,  two  notes  were  given 
by  the  plaintiffs,  amounting  to  §2240,  leaving  a  balance  of 
$1146.13  due  by  him.  It  appeared  by  the  evidence,  that  on 
opening  some  of  the  crates,  the  ware  appeared  to  be  defective  in 
some  points,  and  the  plaintiff  refused  to  give  the  third  note.  After 
some  discussion,  the  following  guaranty  was  given  by  Lewis 
&  Co.: 

*fi021       *"  We  do  hereby  guarantee,  that  the  ware  contained  in 
J  the  annexed  invoice,  shall  open  equal  in  quality  to  that 
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description  of  J.  &  J.  Jackson's  ware  called  'firsts  ;'  and  in  case  of 
any  of  it  proving  to  be  seconds,  or  in  any  way  differing  from  the 
general  quality  of  J.  &  J.  Jackson's  'firsts,'  we  will  refund  to 
Peter  Wright  such  claims  as  two  disinterested  persons  in  the 
crockery  trade  (one  of  whom  to  be  appointed  by  ourselves),  may 
certify  to  be  just.  LEWIS  &  Co. 

Philadelphia,  November  4th  1833." 

The  plaintiff  then  gave  his  note  for  the  balance,  which  was 
dated  the  16th  of  November  1833.  In  pursuance  of  the  guar- 
anty, there  was  a  reference  to  two  persons,  who  were  not  able 
to  agree.  An  umpire  was  then  appointed,  who,  with  one  of  the 
referees,  made  the  following  award,  which  was  dated  April  23d 
1834. 

"  The  undersigned  having  examined  eighteen  packages  of  earth- 
enware, marked  [l]  T.  P.  [.R-],  part  of  an  invoice  of  ninety-one 
packages  sold  by  Messrs.  Lewis  &  Co.,  to  Mr.  P.  Wright,  and 
find  the  same  to  contain  defective  ware,  not  equal  to  J.  &  J. 
Jackson's  were  called  "firsts" — and  certify  that  a  proportionate 
allowance  on  the  whole  ninety-one  packages,  for  inferior  ware, 
be  made  by  Lewis  &  Co,  to  Peter  Wright,  estimating  such  allow- 
ance at  the  rate  of  fifteen  per  cent,  on  the  defective  ware,  in  the 
same  proportion  as  that  contained,  in  the  following  eighteen 
crates." 

Here  followed  a  list  of  the  crates,  with  the  proportionate  deduc- 
tion upon  each,  and  the  cost  of  each  crate  per  invoice.  The  whole 
allowance  reported  was  30/.  12s.  5%d. 

The  defendants,  after  giving  testimony,  offered  A.  J.  Lewis,  of 
the  firm  of  Lewis  &  Co.  as  a  witness  on  their  part.  The  plaintiff's 
counsel  objected  to  his  examination,  and  the  court,  after  argument, 
sustained  the  objection,  and  the  defendant  excepted. 

The  learned  judge  charged  the  jury  in  substance  as  follows — 
after  stating  the  nature  of  the  action,  and  the  purchase  by  the 
plaintiff. 

'"  Soon  after  this,  some  of  the  crates  were  opened,  it  appears,  and 
the  plaintiff  complained  to  Mr.  Ball  of  the  ware,  and  was  uneasy  ; 
and  when  Mr.  Ball  called  for  the  third  note,  he  refused  to  give  it ; 
suspecting  that  the  wares  would  not  turn  out  merchantable.  Such 
is  the  account  which  Mr.  Ball  gives,  who  has  been  examined  as  a 
witness.  The  next  step  in  the  transaction  is  the  guaranty.  It  ap- 
pears by  the  testimony  of  Mr.  Ball,  that  the  ware  was  sold  as  mer- 
chantable; he  says  that  they  were  willing  to  bear  all  risks  ;  and  for 
that  purpose  Mr.  Lewis  prepared  the  guaranty  which  has  been  read 
to  vou,  and  Mr.  Wright  gave  the  third  note,  which  closed  the  trans- 
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*f  031  ac^on-  The  guaranty  is  dated  the  4th  of  November  1833. 
'  *The  last  note  was  given  on  the  16th  of  November  1833. 
The  interval,  therefore,  between  the  sale  and  the  guaranty,  was  two 
months  (less  three  days),  and  between  the  sale  and  the  giving  the 
last  note,  two  months  and  nine  days.  During  this  interval,  it  is 
said,  several  packages  of  this  ware  had  been  examined,  and  the  ware 
was  found  to  be  bad,  chipped,  crooked,  fire-flawed,  bleared  and 
crazed.  It  is  contended  by  the  plaintiff  that  this  intermediate 
examination  of  part  of  the  ware  shows  what  was  intended  by  the 
guaranty  by  Lewis  &  Co. ;  that  it  created  the  uneasiness  and  dis- 
satisfaction of  Mr.  Wright,  which  is  spoken  of  by  Mr.  Ball ;  and 
that  it  shows  what  defects  were  intended  by  the  guaranty  from 
Lewis  &  Co.  However  this  may  be,  it  appears  by  Mr.  Ball's 
testimony,  that  for  some  cause  Mr.  Wright  refused  to  comply  with 
his  part  of  the  contract,  when  called  upon  for  the  third  note,  and 
that  he  relinquished  his  position  upon  receiving  the  guaranty  from 
Lewis  &  Co.  Something  has  been  said  of  the  manner  in  which 
this  guaranty  was  obtained.  I  don't  know  that  it  is  important  to 
inquire  into  this  matter.  It  appears  to  have  been  voluntary  on  the 
part  of  Mr.  Lewis ;  at  the  time  it  was  given,  a  large  part  of  the 
ware  was  in  Mr.  Lewis's  store,  and  Mr.  Wright  had  given  already 
his  notes  to  the  amount  of  two- thirds  of  the  invoice.  If  the  goods 
had  been  already  delivered  to  Mr.  Wright,  he  would  have  been  ad- 
vised, probably,  to  put  the  Messrs.  Jacksons  to  their  action  for  the 
balance  due  them  on  the  sale,  and  have  set  up  his  claim  for  dam- 
age as  a  defence.  But  the  goods  being  in  the  custody  of  Lewis  & 
Co.,  if  Mr.  Wright  had  taken  this  ground,  Messrs.  Lewis  doubtless 
would  have  thought  it  their  duty  to  their  principals  to  retain  the 
portion  which  remained  in  the  storehouse,  and  the  notes  which  had 
been  given,  would  more  than  satisfy  their  demand  for  the  part  act- 
ually delivered ;  though  it  would  be  their  interest  to  complete  the 
arrangement.  I  do  not  see,  therefore,  that  either  party  was  in  a 
situation  to  enforce  harsh  terms,  and  the  arrangement  which  was 
made  by  them  was  probably  equally  voluntary  and  satisfactory. 
Mr.  Ball  says  they  had  sold  the  goods  as  merchantable,  and  were 
willing  to  bear  all  risks  ;  much  of  the  testimony  that  has  been  given 
is  connected  with  the  guaranty,  and  the  views  which  the  parties  en- 
tertain of  the  effect  of  the  guaranty  upon  this  controversy.  In  the 
guaranty  is  a  clause  to  this  effect,  that  "  in  case  any  of  the  ware 
proving  to  be  seconds,  or  in  any  way  different  from  the  general 
quality  of  J.  &  J.  Jackson's  firsts,  Lewis  &  Co.  will  refund  to 
Peter  Wright  such  claims,  as  two  disinterested  persons  in  the  crock- 
ery trade  (one  of  whom  to  be  appointed  by  themselves),  may  certify 
to  be  just."  In  pursuance  of  this  clause,  there  was  a  reference  to 
Peter  Revoudt  and  William  Tarns — they  could  not  agree.  David 
P.  Reish  was  appointed,  and  he  and  Mr.  Tarns  agreed,  and  made  an 
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award.  The  defendants  contend  that  award  is  conclusive ;  that  it 
bars  the  plaintiffs  action,  although  they  are  willing  *you  r*«o4. 
should  give  a  verdict  against  them  for  the  sum  awarded.  The  *• 
plaintiff  contends  that  this  award  has  no  other  effect  upon  this  action 
— that  it  is  wholly  inoperative.  It  will  be  obvious  to  you  that  if  the 
defendants  are  correct  in  their  views,  there  is  no  occasion  to  inquire 
into  the  merits  of  the  original  controversy.  If,  however,  the  plain- 
tiff is  correct  in  his  views,  there  is  no  occasion  to  consider  the  award 
or  the  evidence  connected  with  it.  I  will  therefore  first  call  your 
attention  to  this  part  of  the  case.  This  action,  as  I  have  stated, 
is  brought  upon  the  original  contract  of  sale,  made  on  the  7th  of 
September  1883.  The  guaranty  of  Lewis  &  Co.,  on  the  4th  of 
November  1883,  was  a  mere  collateral  engagement,  made  by  Lewis 
&  Co.,  accessory  to  the  original  contract,  but  not  a  part  of  it.  It 
created  a  personal  liability  upon  their  part.  On  this  ground,  Mr. 
Lewis  was  not  allowed  to  testify  as  a  witness.  This  guaranty,  there- 
fore, is  to  be  laid  out  of  the  question.  It  is  the  proper  subject  of  a 
distinct  action  against  Lewis  &  Co.  Now  we  come  to  the  reference 
to  Messrs.  Revoudt,  Tarns  and  Reish  :  Was  this  reference  made  in 
pursuance  of  the  clause  in  the  guaranty  between  the  Wrights  on  the 
one  hand,  and  Messrs.  Lewis  &  Co.  on  the  other  ?  Mr.  Ball,  if  I 
mistake  not,  says  they  were  appointed  in  pursuance  of  the  guaranty. 
The  referees  had  the  guaranty  before  them,  to  show  the  object  of 
their  appointment.  I£  in  point  of  fact,  the  reference  was  had  under 
this  clause  in  the  guaranty,  it  was  an  affair  between  Lewis  &  Co. 
and  the  plaintiff;  having  respect  to  their  personal  liability  on  their 
guaranty ;  by  which  these  defendants  were  not  bound,  and  from 
which  they  can  have  no  benefit.  But  again,  there  is  no  evidence 
that  any  authority  was  given  by  J.  &  J.  Jackson  to  Lewis  &  Co., 
to  refer  the  controversy  between  them  and  Mr.  Wright  on  the 
original  contract;  and  without  such  authority,  J.  &  J.  Jackson 
would  not  be  bound.  Peter  Anderson  says,  "he  called  on  Mr. 
Lewis  to  make  a  deduction  on  the  goods  he  had  bought.  He 
offered  to  take  them  at  twenty-five  per  cent.  Mr.  Lewis  could  not 
give  any  positive  answer,  Mr.  Jackson  was  not  in  town — it  was 
best  to  let  the  thing  lay  till  Jackson  came  in  town.  I  wanted  him 
to  make  a  fair  allowance,  and  he  could  not  till  Jackson  came  in 
town."  It  is  sufficient  to  say,  that  the  defendants  ought  to  show, 
in  order  to  entitle  them  to  set  up  the  award,  that  they  had  author- 
ized Lewis  &  Co.  to  refer  this  dispute,  and  that  the  reference  and 
award  were  in  fact  made  between  them  and  the  plaintiff.  But  the 
award  itself  purports  to  ascertain  the  allowance  to  be  made  by  Lewis 
&  Co. ;  and  in  this  respect  it  coincides  with  the  clause  referred  to 
in  the  guaranty,  Having  disposed  of  the  guaranty  and  award,  so 
far  as  it  respects  this  case,  we  recur  to  the  original  transaction  on 
the  7th  of  September  1833.  Upon  the  basis  of  that  transaction, 

603 


604  SUPREME  COURT  [March  Term, 

[Jackson  v.  Wright] 

this  controversy  must  be  adjusted.  Three  matters  are  to  be  borne 
in  mind ;  1st.  What  was  the  contract  between  these  parties  ? 
*gnr-i  Having  ascertained  this,  you  will  inquire,  2d.  *Whether 
-1  the  plaintiff  has  shown  a  breach  of  it  ?  and  if  so,  3d.  What 
amount  of  damages  has  he  sustained  ?  The  plaintiff  must  make  out 
his  case  to  your  satisfaction.  He  cannot  ask  you  to  go  further  than 
the  evidence  goes. 

The  plaintiff  alleges,  that  these  ninety-one  crates  of  ware  were 
sold  to  him  by  sample;  and  that  a  considerable  proportion  of  the 
ware  was  inferior  in  quality  to  the  sample.  A  sale  by  sample  is 
equivalent,  in  point  of  law,  to  an  engagement  that  the  bulk  of  the 
article  shall  correspond  in  quality  with  the  article  or  parcel  ex- 
hibited as  the  sample.  And  if  the  article  turn  out  to  be  inferior  in 
quality,  the  seller  is  liable  to  pay  the  buyer  in  damages,  the  differ- 
ence between  the  value  of  the  article  sold,  and  the  price  paid  for  it. 
It  is  not  proper  to  take  into  consideration  on  the  one  hand,  the 
profit  which  the  buyer  might  have  made  on  the  article,  if  it  had 
corresponded  with  the  contract,  to  increase  the  difference  between 
the  actual  value  and  the  price  paid,  because  the  party  has  chosen 
to  retain  it.  Nor,  on  the  other  hand,  is  it  proper  to  inquire  into 
the  price  at  which  the  buyer  disposed  of  it  at  private  sale,  for  the 
purpose  of  diminishing  the  damages,  when  a  bad  article  has  been 
well  sold.  For  a  man,  by  skill  and  management,  may  sometimes 
succeed  in  putting  off  a  bad  article,  so  as  to  avoid  great  loss.  The 
.injury  consists  in  the  breach  of  the  contract;  and  the  extent  of 
the  injury  is  ascertained  by  taking  the  difference  between  the  price, 
which  must  be  assumed  as  the  value  of  the  article  contracted  for, 
and  the  value  of  the  article  delivered." 

The  remainder  of  the  charge  related  to  the  evidence  respecting 
the  quality  of  the  ware,  &c. 

The  defendant  excepted  to  this  charge,  and  on  the  return  of  the 
record  filed  the  following  specifications  of  error. 

1.  The  court  below  erred  in  point  of  law  in  rejecting  A.  J.  Lewis 
as  a  witness  for  the  defendants,  and  in  subsequently  charging  the 
jury  that  the  submission  to  reference  by  A.  J.  Lewis  did  not  relate 
to  the  subject-matter  of  this  suit:  the  court  therefore  must  have 
erred,  either  in  the  rejection  of  the  said  witness,  or  in  the  charge 
to  the  jury  as  above  referred  to. 

2.  Because  the  submission  and  award  as  entered  into  between 
Lewis  &  Co.  and  the  plaintiff,  had  express  reference  to  the  sub- 
ject-matter of  the  present  suit,  and  not  only  bound  Peter  Wright, 
the  plaintiff,  but  the  defendants  also;  and  therefore  the  judge  who 
tried  the  cause  erred  in  charging  the  jury  to  lay  the  guaranty, 
submission  and  report  out  of  the  question,  as  having  no  legal  va- 
lidity or  effect  between  the  parties. 

3.  The  court  erred  in  charging  the  jury,  that  the  said  award  was 
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not  only  final  and  conclusive,  but  was  to  be  totally  disregarded — 
*whereas,  if  not  legally  binding  and  obligatory,  it  was  never-   r*cnfi 
theless  evidence  to  show  the  character  and  value  of  the  *- 
articles  embraced  in  the  submission. 

4.  The  court  erred  in  charging  the  jury,  that  the  submission 
and  award  were  unilateral. 

5.  General  errors. 

Mr.  Brashears  and  Mr.  D.  P.  Brown,  for  the  plaintiffs  in  error, 
contended. 

1st.  That  Lewis  ought  to  have  been  admitted  as  a  witness  ;  citing 

3  Starkie  1728 ;  Patterson  v.  Gandasequi,  15  East  62. 

2d.  That  the  judge  erred  in  his  charge  respecting  the  guaranty, 
submission  and  award.  Watson  on  Arbitrations  9,  10,  &c.; 
Dixon  v.  Morehead,  Addison  216. 

Mr.  0.  Grilpin  and  Mr.  Williams,  for  the  defendant  in  error. 

1st.  The  guaranty  was  a  collateral  contract;  and  the  award 
was  not  obligatory  or  effective  in  this  action.  2  Kent's  Comm. 
120 ;  Johnston  v.  Chapman,  2  P.  &  W.  19 ;  Campbell  v.  Baker, 
2  Watts  84 ;  Perit  v.  Pitfield,  5  Rawle  166  ;  Wallace  v.  Fairman, 

4  Watts  378 ;  Theobald  on  Sureties  22 ;  Matson  v.  Ralph,  2  T. 
R.  80;  Barber  v.  Fox,  1  Starkie's  Rep.  270;  2  E.  C.  L.  R.  586; 
Read  v.  Nash,  1  Wils.  305;  McDowell  v..Mead,   5  Binn.  195; 
Kirkham  v.  Martyr,  2  B.  &  A.  613;  King  v.  Colton,  3   Campbell 
144 ;  1  Saunders's  Plead,  and  Evid.  137  :  Falconer  v.  Montgomery, 
4  Dall.  232;  Passmore  v.  Pettit,  2  Id.  271. 

2d.  Lewis  was  properly  rejected.  Coates  v.  Roberts,  4  Rawle 
112 ;  Pothier  on  Oblig.  209 ;  Bender  v.  Fromberger,  4  Dall.  436, 
in  note;  McKinney  v.  Crawford,  8  S.  &  R.  353;  Ford  v. 
Keith,  1  Mass.  139;  Rudy  v.  Wolf,  16  S.  &  R.  79;  Finney  v. 
Allen,  1  P.  &  W.  240 ;  Whittaker  v.  Smith,  4  Picker.  83 ;  Reed 
r.  Garvin,  12  S.  &  R.  100. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  errors  assigned  seem  to  present  only  three 
questions  at  most.  First,  Was  A.  J.  Lewis  a  competent  witness 
for  the  defendant  below,  now  the  plaintiff  in  error?  .  Secondly, 
Was  the  court  below  correct  in  advising  the  jury  to  lay  the 
guaranty  and  the  award  of  the  arbitrators  out  of  view,  as  having 
no  bearing  on  the  issue  between  the  parties  in  this  action  ?  And, 
third,  Did  the  court  withdraw,  in  their  charge  to  the  jury,  any 
matters  of  fact  from  the  decision  of  the  latter,  that  were  material 
to  the  issue,  and  might  have  been  found  from  the  evidence  to  have 
existed  ? 

As  to  the  first  question.  Unless  it  appeared  that  A.  J.  Lewis 
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had  a  direct  and  certain  interest  in  the  event  of  the  cause,  or  an 
interest  in  the  record,  for  the  purposes  of  evidence,  he  ought  to 
*fifl71  nave  Deen  *adinitted  by  the  court  below,  as  a  competent 
J  witness.  1  Stark.  Ev.  20,  21.  Or  if  it  seemed  to  be 
even  doubtful,  whether  he  had  such  an  interest  or  not,  still  his 
evidence  ought  to  have  been  received,  and  referred  to  the  jury, 
leaving  it  to  them  to  decide,  what  credit  was  due  to  it,  after  taking 
into  consideration  all  the  circumstances  of  the  case,  and  the 
motives  by  which  he  might  have  been  influenced.  Ibid.  As  to  a 
direct  and  certain  interest,  it  certainly  does  not  appear  that  he 
had  any  in  the  event  of  the  cause.  He  was  not  to  gain  or  lose 
by  the  verdict,  whatever  it  might  be.  Neither  am  I  able  to  per- 
ceive, that  the  verdict  and  judgment  could  impose  any  new  lia- 
bility upon  him;  nor  yet  extend,  diminish  or  remove  any  liability 
previously  created.  The  award  of  the  arbitrators,  if  good  and 
binding,  settled  the  extent  of  Lewis's  liability  to  the  plaintiff 
below ;  and  the  verdict  in  this  case  could  not  alter  this  liability 
under  the  award,  nor  change  the  effect  of  it.  But  it  is  said  that 
the  award  is  not  good,  because  not  made  by  the  two  arbitrators 
chosen  first,  in  pursuance  of  the  written  submission ;  but  made  by 
a  third  person  as  an  umpire,  the  two  first  chosen  not  being  able  to 
agree.  It  is  plain,  however,  from  the  evidence,  that  the  umpire 
was  called  in  by  the  parties  to  the  written  submission ;  and  though 
done  verbally,  without  any  agreement  being  reduced  to  writing  for 
the  purpose,  it  is  in  effect  as  good  and  binding  on  the  parties,  as 
if  it  had  formed  part  of  the  original  submission,  and  been  introduced 
into  it.  For  aught  therefore  that  appears,  the  award  must  be  con- 
sidered good  and  binding  upon  the  parties  to  the  submission,  in 
pursuance  of  which  it  was  made.  Nothing  but  corruption  or 
partiality  on  the  part  of  the  arbitrators,  could  be  considered 
sufficient  to  annul  it.  But  this  is  not  even  pretended  to  have  been 
the  case.  Nothing  therefore  but  payment  or  satisfaction  of  the 
amount  of  it,  can  relieve  or  discharge  Lewis  from  his  liability  under 
it:  and  it  is  equally  clear  that  no  recovery  can  be  had  in  this 
action,  which  can  in  any  way  increase  his  liability  beyond  the 
amount  of  the  award.  Hence  the  verdict  and  judgment,  as  evi- 
dence, cannot  either  afford  him  relief,  or  increase  his  liability. 
We  therefore  think,  that  the  court  below  erred  in  rejecting  him  as 
a  witness  for  the  defendant  below. 

The  two  remaining  questions  being  connected  with  each  other, 
will  be  considered  together. 

From  the  record,  it  appears,  that  the  claim  of  the  plaintiff 
below,  is  founded  upon  a  breach  of  a  special  warranty,  alleged 
by  him  to  have  been  made  by  the  defendants,  in  the  sale  of 
goods  by  the  latter  to  the  former ;  or,  in  other  words,  that  the 
goods  sold,  were  represented  at  the  time,  by  the  defendants  to  the 
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plaintiff,  as  corresponding  with  a  sample  thereof,1  exhibited 
by  the  defendants  to  the  plaintiff,  which  has  failed  to  be  the  case ; 
whereby  the  plaintiff  below  has  been  injured  and  sustained 
damages  which  the  defendants  refuse  to  make  good.  On  the 
trial,  it  would  appear  that  evidence  was  given  by  the  plaintiff, 
tending  to  prove  such  warranty,  and  a  breach  *thereof.  r*ar\Q 
And  from  the  evidence  given  in  regard  to  the  engagement  *- 
inade  by  Lewis  &  Co.,  the  jury  might  very  well  have  come  to  the 
conclusion  that  they  guaranteed  the  special  warranty  made  by  the 
defendants  below,  to  its  fullest  extent,  and  nothing  beyond  it.  In 
short,  that  they  agreed  to  become  sureties  to  the  plaintiff,  for  the 
defendants,  that  the  latter  would  fulfil  and  perform  the  warranty 
made  on  their  part  to  the  plaintiff.  It  would  also  appear  from  the 
evidence  that  the  last  note  given  by  the  plaintiff  to  the  defendants, 
fur  the  residue  of  the  price  of  the  goods  sold  and  warranted,  was 
given  and  accepted  by  the  defendants,  and  the  money  theron  re- 
ceived by  them  after  the  guaranty  made  by  Lewis  &  Co.;  and  as  it 
likewise  appears  that  the  plaintiff  made  some  difficulty  about  giving 
the  note,  until  he  had  obtained  the  guaranty  of  Lewis  &  Co.,  who 
acted  in  the  transaction  generally  as  the  agents  of  the  defendants, 
the  jury,  in  the  absence  of  other  evidence  tending  to  disprove  the 
fact,  would  have  been  justified  in  drawing  the  inference  that  this 
last  note  was  given  by  the  plaintiff  upon  the  faith  of  the  guaranty 
of  Lewis  &  Co.;  and  with  this  knowledge  the  defendants  having 
received  the  note,  and  the  money  as  it  fell  due  upon  it  afterwards, 
thereby  approved  and  confirmed  all  that  was  done  in  this  respect  by 
Lewis  &  Co.;  consequently,  the  defendants  would  stand  precisely 
in  the  same  relation  to  both  the  plaintiff  and  Lewis  &  Co.  in  respect 
to  the  guaranty  as  if  it  had  been  entered  into  at  their  previous 
special  instance  and  request.  If  su.ch  were  the  facts  of  the  case, 
then  I  am  inclined  to  think  that  the  award  was  not  altogether  irre- 
levant to  the  issue,  but  might  properly  be  considered  as  prima  facie 
evidence,  though  not  conclusive,  of  the  extent  of  the  defendants' 
liability  to  the  plaintiff.  And  if  the  amount  of  the  award  had  been 
tendered  to  the  plaintiff,  and  received  by  him,  before  this  suit  was 
commenced,  I  do  not  see  how  he  could  maintain  it.  And  even  sup- 
posing that  he  had  refused  to  receive  the  amount  upon  its  being 
tendered,  I  am  not  satisfied  but  it  would  have  precluded  him  from 
recovering  more  in  this  action,  had  the  facts  been  pleaded  and  the 
money  been  brought  into  court,  because  neither  multiplicity  nor 
circuity  of  actions  are  to  be  favored.  Under  this  view  of  the  case. 
I  am  rather  inclined  to  think  that  it  ought  to  have  been  submitted, 
as  a  question  of  fact,  to  the  jury,  to  be  decided  by  them,  from  the 

|| l  As  to  the  law  of  warranty  applicable  to  sales  by  sample :  see  Boyd  v. 
Wilson,  2  Norris  319.|| 
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evidence,  whether  the  defendants  had  not,  at  least,  approved  and 
ratified  the  guaranty,  and  thus  connected  themselves  with  the  plain- 
tiff and  the  award  in  regard  to  it;  and  as  the  award,  therefore, 
ought  to  be  taken  at  least  as  prima  facie  evidence  of  the  extent  of 
their  liability,  whether,  un'der  all  the  circumstances  of  the  case, 
they  ought  to  be  made  liable  to  the  plaintiff  for  any  greater  sum. 
The  judgment  must  therefore  be  reversed,  and  a  venire  de  novt> 
awarded. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Cited  by  Counsel,  1  Barr  51. 
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ACKNOWLEDGMENT  OF   A 

DEED. 
See  FEME  COVERT,  12-15. 

ACTS  OF  ASSEMBLY. 

If  an  Act  of  Assembly  contains  dif- 
ferent subjects,  it  is  not  necessary 
that  the  whole  act  should  be  certi- 
fied, in  order  to  make  it  admissible 
in  evidence.  It  is  sufficient  to 
produce  those  sections  which  relate 
to  the  matter  in  question.  Adle  v. 
Sherwood,  48 1 

And  see  CONSTITUTIONAL  LAW.  ME- 
CHANICS, 3. 

ACTION. 

Where  an  action  for  work  and  labor 
done  had  been  brought  by  A. 
against  B.  before  a  justice  of  the 
peace,  and  on  the  hearing  C.  was 
offered  as  a  witness  for  the  plain- 
tiffs, and  objected  to,  on  the  ground 
that  he  was  a  partner  of  A.  in  the 
contract,  and  the  witness  was  re- 
jected by  the  justice,  who  dismissed 
the  suit  on  the  ground  that  it  could 
not  be  maintained  by  A.  alone, 
and  another  suit 'was  then  brought 
by  A.  and  C.  jointly,  against  B. 
for  the  same  cause  of  action :  it 
was  held,  on  the  trial  of  that  cause, 
that  the  defendant  was  estopped 
from  denying  that  the  action  was 
well  brought ;  although  it  appeared 
by  the  evidence  that  the  contract 
was  with  A.  alone,  and  that  C.  was 
not  interested.  Kelly  v.  Eichman, 

419 
And  see  CORPORATIONS,  3,  5,  6. 
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ADMINISTRATION. 
See  FEME  COVERT,  16,  17. 

AFFIDAVIT  OF  DEFENCE. 

See  PRACTICE,  9,  10. 

AGENT. 

J.  C.  &  W.  H.  S.,  who  were  the 
owners  of  a  vessel,  gave  an  order 
to  the  plaintiffs  to  make  insurance 
on  the  vessel,  on  a  voyage  from 
Philadelphia  to  Canton  and  back, 
and  also  on  $15.000  in  specie  out, 
and  goods  home  in  the  same  vessel, 
and  for  the  same  voyage.  On  the 
same  day,  J.  C.  &  W.  II.  S.  gave 
their  promissory  note,  with  an 
endorser,  to  the  plaintiffs  for  the 
amount  of  the  premium  on  both 
risks,  payable  in  fourteen  months. 
The  specie  thus  insured  was  ob- 
tained by  a  note  of  W.  L.  &  Co., 
borrowed  from  them  by  J.  C.  & 
W.  H.  S.,  and  discounted  at  a 
bank,  where  the  specie  was  obtained 
and  handed  over  to  W.  L.  &  Co.,  in 
whose  books  the  transaction  was 
thus  entered :  "  Charge  adventure 
to  Canton,  per  Caledonia,  in  Co. 
with  J.  C.  &  W.  H.  S.  with  our 
note  23d  inst.,  six  mo.  for  $15,000 
to  be  for  account  of  J.  C.  &  W.  II. 
S. — the  property  ours — the  profit 
or  loss  to  be  for  J.  C.  &  W.  H.  S.," 
which  was  approved  by  the  latter. 
When  the  note  for  the  premium 
became  due.  the  endorser  paid 
twenty  per  cent,  of  the  amount, 
and  he  was  thereupon  exonerated 
by  the  plaintiffs  from  further  lia- 
bility. At  the  time  of  making  the 
insurance,  J.  C.  &  W.  H.  S.  did 
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not  communicate  to  the  plaintiffs 
the  fact  that  any  other  person  was 
interested  in  the  specie.  Held, 
that  under  all  the  circumstances, 
W.  L.  <fe  Co.  were  to  be  considered 
as  the  owners  of  the  specie  and 
the  proceeds,  and  J.  C.  &  W.  H. 
S.  as  their  agents,  and  that  W.  L. 
&  Co.  were  liable  to  the  plaintiffs, 
for  the  amount  of  premium  unpaid. 
Ins.  Co.  Penna.  v.  Smith,  521 

And  see  EVIDENCE,  7,  31. 

AMENDMENT. 

See    JUSTICE  OF    THE    PEACE,   2,   4. 
PRACTICE,  2.     Quo  WARRANTO,  1. 

APPEAL. 

See  JUSTICE  OF  THE  PEACE. 

APPORTIONMENT. 
See  LANDLORD  AND  TENANT,  4,  5. 

ASSAULT  AND  BATTERY. 
See  ERROR,  9. 

ASSIGNMENT. 

1.  Where  an  assignment  for  the  bene- 
fit of  creditors   provided   for    the 
payment,  in  the  first  instance,  of 
an  alleged  debt,  to  the  son  of  one 
of  the  assignees,  who,  in  point  of 
fact,  was  not  a  creditor,  the  prefer- 
ence being  fraudulently  intended 
for  the  benefit  of  the  assignor  him- 
self, ,it  was   held,  that  the   whole 
assignment  was  invalidated  by  this 
circumstance,  and  that  the  assignee 
was   not   entitled    to    receive   the 
proceeds    of    real    estate    of    the 
assignor,  for    the   benefit    of   the 
remaining  creditors  in  the  assign- 
men  t,  as  against  j  udgment-creditors 
of  the  assignor.  Irwin  v.  Keen,  347 

2.  Where    an    account    settled    by 
assignees  under  a  voluntary  assign- 
ment for  the  benefit  of  creditors, 
was    referred     to     auditors,    who 
reported   that   they   had   adjusted 
the  account,  and  that  there  was  a 
balance   of  a  certain   sum  in   the 
hands  of  the  assignee,  it  was  held, 
that  the  court  might,  on  the  appli- 
cation of  one  creditor  refer  to  the 
auditors  to  report,  upon  a  distribu- 
tion of  the  fund,  and  that  they  were 
not  bound,  on  the  application  of  the 


assignee,  to  grant  an  issue  to  try 
the  validity  of  the  petitioning  cred- 
itor's debt.  Snyder  and  Roberts' s 
Estate,  495 

And  see  EXECUTION,  4. 

ATTACHMENT. 
See  PRACTICE,  2. 

AWARD. 
See  EVIDENCE,' 32. 

BARON  AND  FEME. 
See  FEME  COVERT. 

BOND. 

See  EVIDENCE,  30.     SET-OFF. 

CANAL  COMPANY. 

See  CORPORATIONS,  5,  6. 

CAPIAS. 
See  PRACTICE,  1, 

CERTIORARI. 

See  COURTS.     ERROR,  9.    RAILROADS. 
ROADS. 

CHARTER-PARTY. 

See  PARTNERSHIP,  1. 

CONSIDERATION. 
See  EVIDENCE,  14. 

CONSTITUTIONAL  LAW. 

1.  Where  an  Act  of  Assembly  ap- 
pointed certain  commissioners  to 
open  certain  streets,  &c.,  in  the 
borough  of  N.,  and  directed  that 
they  should  make  report  to  the 
Quarter  Sessions,  with  a  plan  of 
the  streets,  and  on  its  approval  by 
the  court,  that»the  plan  should  be 
recorded,  and  a  certified  copy  of  it 
be  evidence  ;  and  the  commission- 
ers proceeded  to  execute  the  power, 
and  made  report  to  the  Quarter 
Sessions,  which  was  approved,  but 
the  report  was  not  recorded,  and 
was  lost,  and  an  action  of  trespass 
was  brought  by  an  owner  of  land, 
against  the  street  commissioner  for 
opening  a  street  through  his  elope, 
and  after  the  commencement  of  the 
suit  an  Act  of  Assembly  was  passed 
which  directed  that  a  certain  plan 
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in  the  clerk's  office  should  be  re- 
corded, and  admitted  in  evidence 
in  all  cases  in  which  the  said  report 
would  be,  &c.,  it  was  held,  that 
the  last  act  was  valid,  and  admis- 
sible in  evidence  in  the  action. 
Adlev.  Sherwood,  481 

2.  In  1784  an  act  was  passed,  en- 
titled, u  An  act  to  establish  and 
incorporate  a  public  school  at  Ger- 
mantown,  in  the  county  of  Phila- 
delphia." The  preamble  recited, 
that  divers  persons  in  Germantown, 
&c.,  had  raised  money  by  subscrip- 
tion, &c.,  and  maintained  a  school, 
&c.,  that  by  the  constitution  of  the 
Commonwealth  it  was  ordained, 
that  a  school  or  schools  should  be 
established  in  each  county,  by  the 
legislature,  with  salaries  to  the 
masters,  paid  by  the  public,  &c., 
and  that  divers  of  the  inhabitants 
of  Germantown  had  represented 
that  the  situation  of  the  town,  &c., 
rendered  it  a  proper  place  to  estab- 
lish a  school,  agreeably  to  the  said 
provision  in  the  frame  of  govern- 
ment. The  second  section  de- 
clared, that  the  finances  of  the  state 
were  not  in  a  condition  to  carry 
into  execution  the  said  provision 
of  the  constitution  by  establishing 
schools  at  the  public  expense  in  all 
the  counties  of  the  state,  but  that 
it  was  proper  to  promote  the  at- 
tempt of  the  petitioners,  until  some- 
thing further  could  be  done  by 
the  legislature  in  a  more  extensive 
way.  The  eighth  section,  after 
declaring  that  no  misnomer  of  the 
corporation  should  defeat  any  gift, 
&c.,  provided  that  the  constitution 
of  the  school  should  not  be  "  altered 
or  alterable  by  any  by-law  of  the 
trustees,  or  in  any  other  manner 
than  by  an  act  of  the  legislature  of 
this  state."  In  1 786,  an  act  of  the 
legislature  was  passed  which  re- 
cited the  last-mentioned  provision, 
and  that  the  trustees  had  agreed 
upon  certain  alterations,  and  had 
petitioned  the  legislature  for  their 
aid  in  altering  and  amending  the 
said  constitution  ;  and  among  other 
things,  the  act  provided,  that  the 
trustees  should  be  chosen  by  such 
persons  as  had  contributed  or 
should  contribute  to  the  amount 
of  forty  shillings  to  the  purposes  of 


the  corporation.  In  1837,  an  act 
of  the  legislature  was  passed,  which 
repealed  the  last-mentioned  pro- 
vision of  the  act  of  1784  (1786),  and 
declared  that  all  citizens  residing 
within  the  limits  of  the  township  of 
Germantown,  which  were  therein 
defined,  should  be  entitled  to  vote 
at  all  elections  for  the  choice  of 
trustees,  &c.  This  act  was  not 
assented  to,  or  accepted  by  the 
company,  of  the  trustees  or  found- 
ers of  the  school,  or  a  majority  of 
the  contributors  :  Held,  that  it  was 
a  valid  act,  and  that  the  trustees 
chosen  by  the  contributors  of  forty 
shillings,  under  the  act  of  1786, 
were  not  duly  elected.  Common- 
wealth v.  Bonsall,  560 
And  see  INSOLVENT,  1,  2.  RAIL- 
ROADS, 1. 

CONTRACT. 

See  AGENT.     INSURANCE.      PARTNER- 
SHIP, 1. 

CONVERSION. 

It  is  well  settled,  that  when  real 
estate  is  ordered  to  be  sold,  and  the 
proceeds  bequeathed,  the  persons 
beneficially  interested  may  elect  to 
take  the  fund  as  real  estate.  Smith 
v.  Starr,  62 

CORPORATIONS. 

1.  The  Supreme  Court  will  not  cer- 
tify under  the   act  of  1791,    "to 
confer  on  certain  associations  the 
powers  and  immunities  of  corpora- 
tions," where  the  constitution  of 
the  association  confers  powers  not 
specified  in  that  act.    Medical  Col- 
lege Case,  445 

2.  Therefore,  where  the  constitution 
of  a  "  Medical  College,"  submitted 
to  the  court,  contained  a  clause  au- 
thorizing the  college  to  confer  de- 
grees  in   medicine  upon  students 
and  others,  the  court  declined  cer- 
tifying in  favor  of  the  application. 

Id. 

3.  Where   an   act    of    incorporation 
provided  that  each  member  should 
pay   to  the   trustees,  for  the  time 
being,  of  a  certain  corporation  his 
proportion  of  certain  expenses,  and 
declared   that  the  trustees  should 
have  power  to  sue  for  and  recover 
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the  same,  it  was  //-/•/.  that  the 
action  against  a  member  for  his 
proportion  of  the  expenses,  ought 
to  be  brought  in  the  name  of  the 
trustees,  and  that  they  might  de- 
clare both  in  their  natural  and  offi- 
cial capacities.  Comfort  v.  Le- 
land,  81 

4.  An  Act  of  Assembly  incorporated 
in  the  first  section  certain  persons 
therein  named,  and  all  other  per- 
sons thereafter  becoming  members 
of  "  The  Philadelphia  Savings  In- 
stitution," in  the  manner  therein- 
after mentioned.     The  object  of  the 
corporation  was  declared  to  be  to 
receive  deposits  of  money,  and  pay 
interest  thereon.     For  the  security 
of  the  depositors  it  was  made  the 
duty  of  the  members  to  raise  a  cer- 
tain capital,  which  was  to  be  divided 
into   shares.     The    fourth    section 
provided,  that   there  should   be  a 
meeting  of  the  members  annually 
in  the  month  of  May,  for  the  choice 
of  directors  from  among  the  mem- 
bers.    The  fifth   section  provided, 
among  other  things,  that  the  di- 
rectors should  have  power  "  to  pro- 
vide for  the  admission  of  members, 
and  furnishing  proofs  of  such  ad- 
mission."    By  a  subsequent  Act  of 
Assembly    it    was    declared,    that 
stockholders  should   have  a  right 
of  voting  for  directors,  and  that  they 
should  be  eligible  for  directors.     A 
by-law  was  passed  by  the  directors 
elected  in  pursuance  of  this   last 
act,    providing   that  every   person 
holding  one  share  of  stock  should 
be  a  member  of  the  institution,  and 
that  upon   a  transfer  of  his  stock, 
such  person  should  cease  to  be  a 
member:  Held,  1st.  That   the   di- 
rectors had  not  the  power  to  elect 
members,  but  merely  to  provide  for 
their  admission  ;    and    2d,  that  if 
they  had  the  power,  the  by-law  was 
an  unreasonable  exercise  of  it,  and 
inconsistent   with    the   design    of 
the  charter,  and  therefore  invalid. 
Commonwealth  v.  Gill,  228 

5.  An  act  authorizing  the  incorpora- 
tion of  a  company  to  make  a  canal, 
provided    that    books    should     be 
opened    in     which     subscriptions 
should  be  entered  in  a  prescribed 
form,    by   which    each   subscriber 
promised  to  pay  a  certain  sum  for 


every  share  of  stock,  in  such  man- 
ner and  time*  as  should  be  deter- 
mined by  the  president  and  mana- 
gers. The  certificates,  or  evidence 
of  stock,  were  declared  to  be  trans- 
ferable at  the  pleasure  of  the  hold- 
er, in  the  presence  of  an  officer  of 
the  company,  who  was  to  keep  a 
book  for  that  purpose,  subject,  how- 
ever, to  all  payments  due  or  to  bo- 
come  due  thereon  :  and  the  assignee 
holding  such  certificate,  having  first 
caused  the  assignment  to  be  entered 
in  the  books  of  the  company,  was 
to  be  a  member  of  the  corporation. 
It  was  further  enacted,  that  if,  after 
thirty  days'  notice  of  any  instal- 
ment being  called  for,  any  stock- 
holder should  neglect  to  pay  his 
proportion  thereof,  he  should  pay 
at  a  certain  rate  per  month  in 
addition,  and  in  a  certain  event 
the  stock  should  be  forfeited,  or  in 
default  of  payment  by  any  stock- 
holder of  any  instalment,  the  pre- 
sident, &c.,  might,  at  their  election, 
cause  suit  to  be  brought  to  recover 
the  same  with  the  penalty.  Under 
this  act  A.  subscribed  for  certain 
shares  which  he  transferred  to  B. 
After  certain  instalments  had  been 
called  for,  but  before  they  were 
payable,  B.  transferred  the  stock 
to  C.  in  the  presence  of  the  proper 
officer,  on  the  books  of  the  com- 
pany. C.  assented  to  the  transfer, 
previously  to  its  being  mnde,  but 
never  gave  any  personal  notice  of 
his  acceptance  of  the  transfer,  nor 
called  for  a  certificate.  Held,  that 
B.  was  not  liable  to  pay  any  instal- 
ment which  became  due  after  its 
transfer.  West  Phila.  Canal  v. 
Innes,  198 

6.  Whether  an  original  subscriber 
would  be  liable  after  a  transfer 
regularly  made  and  accepted, 
dubitatur.  Id. 

And  see  CONSTITUTIONAL  LAW,  2. 
EVIDENCE,  10.  Quo  WARRANTO. 

COSTS. 

A  party  is  not  entitled  to  an  allow- 
ance in  his  bill  of  costs  for  the 
expense  of  office  copies  of  deeds 
and  other  documents  produced  on 
the  trial  in  support  of  his  title. 
Murphy  v.  Loyd,  356 
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COURTS. 

Proceedings  on  the  assessment  of 
damages  in  the  case  of  land  taken 
by  a  railroad  company,  under  the 
authority  of  an  Act  of  Assembly, 
may  be  removed  into  the  Supreme 
Court  by  certiorari.  Schuler  \. 
Railroad  Co.,  555 

COVENANT. 
See  EXECUTION,  23,  24. 

DEBTOR  AND  CREDITOR. 

See  ASSIGNMENTS. 

DEED. 

See  VENDOR  AND  VENDEE,  3. 

DEMURRER  TO  EVIDENCE. 
See  PRACTICE,  12. 

DEVISE. 
See  WILL. 

EJECTMENT. 

See  ERROR,  2,  3.  .EVIDENCE,  17-21, 
28,  29.  LAND,  3.  VENDOR  AND 
VENDEE,  1. 

EQUITY. 

See  LANDLORD  AND  TENANT,  5.    RAIL- 
ROAD, 1.     TRUSTEES. 

ERROR. 

1.  Where  a  cause  had  been  in  the 
Supreme  Court  on  a  writ  of  error, 
and  the  judgment  was  reversed  on 
the  ground  of  error  in  the  rejec- 
tion of  evidence,  and  the  cause  was 
again  tried  below,  and  a  verdict 
and  judgment  passed  for  the  same 
party,  it  was  held,  on  a  second  writ 
of  error,  not  to  be  sufficient  ground 
of  reversal,  that  it  did  not  appear 
by  the  record,  that  any  writ  issued 
out  of  the  court  below,  under  the 
signature  of  the  prothonotary,  and 
seal  of  the  court,  and  that  the  sheriff 
had  made  return  of  any  writ  be- 
tween the  parties  ;  nor  that  the  writ 
(if  any)  issued  without  a  precipe 
signed"  by  counsel  or  party ;  nor 
that  a  declaration  was  filed  after  the 
verdict  without  the  consent  of  or 
notice  to  the  counsel  of  the  defend- 
ants ;  and  that  the  cause  was  tried 


in  the  court  below  without  an  issue 
joined  between  the  parties.  Jonea 
v.  Hartley,  178 

2.  Where,  in   ejectment  by  persons 
claiming   as   heirs  of    the    person 
last  seised,  the  defendants  pleaded 
jointly,  and  defended  on  the  ground 
of  a  will,  which,  if  substantiated, 
defeated  the  claim  of  the  plaintiffs 
altogether,    and     the     defendants 
showed  no  separate  defence  or  title, 
nor  asked   for  a  separate  trial,  it 
was  held,  that  they  could  not  assign 
for   error   that   the   plaintiffs    had 
joined  in  the  action  different  per- 
sons, in  possession  of  different  pro- 
perties, in  different  situations,  and 
holding  under  different  titles,  and 
that  a  general   verdict  and  judg- 
ment were  entered  against  all  the 
defendants.  Id. 

3.  In  ejectment  by  persons  claiming 
as  heirs,  against  others  claiming  as 
devisees  under  a  will,  which  was 
revoked  by  a  general  conveyance 
of  the  testator's  land  ;  where  the 
question  was,  whether  there  was  a 
republication  of  the  particular  will, 
after  the  date  of  a  reconveyance 
of  the  same  land,  and  a  great  deal 
of  conflicting  testimony  was  given, 
and  some  evidence  was  given  that 
another  will  was   made  after   the 
reconveyance,  it  was  held  not  to  be 
error  to  charge  the  jury,  ''that  it 
sometimes  occurs,  that  a  jury  are 
obliged  to  cut  a  knot  they  cannot 
untie  :  this  may  be  when  the  facts 
are  nearly  in  equipoise  ;  and  there 
is  no  other  mode  of  settling  a  con- 
troversy than  by  a  verdict,  &c. ;  that 
the  burthen  of  proof  of  a  republi- 
cation was  on   the  party  asserting 
it ;  and  that  if  the  jury  do  not  see 
their  way  clear,  the  intestate  act 
may  relieve  them,  by  being  allowed 
to  go  into  operation  ;"  and  that  "  it 
has   been  urged  by  the  plaintiff's 
counsel,  that  as  it  appears  from  the 
testimony  of  Mr.  B.,  that  the  tes- 
tator intended  at  one  time  to  make 
a  new  will,  so  it  may  be  inferred 
from  various  matters  in  evidence, 
that  he  did  so  after  the  reconvey- 
ance, &c.,  that  the  jury  would  de-- 
cide  for  themselves,  in  regard  to 
these  matters  as  in  regard  to  other 
facts,    that  they  were   entitled  to 
consideration ;  and  that  if  the  jury, 
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adopted  the  views  urged  by  the 
plaintiff's  counsel  on  this  subject, 
there  was  an  end  to  the  cause  ;" 
the  judge  then  calling  the  attention 
of  the  jury  to  the  reply  which  the 
defendant's  counsel  had  made  on 
this  point,  and  having  recapitu- 
lated their  argument,  told  the  jury  it 
was  for  them  to  determine  between 
the  parties.  Junes  v.  Hartley,  178 

4.  It   is   not    error   that  the   court 
requested  the  jury  if  they  found  for 
one  of  the  parties,  to  find  specially 
as  to  certain  matters  of  fact  in  dis- 
pute in  this  cause,  especially  if  the 
jury    find    for    the    other    party. 

Chambers  v.  Datis,  40 

5.  It  is  not  error,  that  the  court  below 
allowed  a  party  to  recall  a  witness 
and   ask   him    a    question    which 
might  have  been  asked  at  a  former 
stage  of  the  cause  ;  unless,  perhaps, 
the  witnesses  of  the  other  party  as 
to  the  point  had  been  dismissed, 
after   the  testimony  in   chief  was 
closed.     Browne  v.  Molleston,    129 

6.  A  declaration  in  an  action  on  the 
case  set  forth  that  the  plaintiff  was 
possessed  of  certain  shares  of  stock 
which  he  sold  to  the  defendant  for 
a  certain  price,  which  the  defendant 
promised  to  pay  ;  and  that  he,  the 
plaintiff,  was  ready  and  offered  to 
transfer  the  stock  to  the  defendant, 
who   refused   to  accept   and   pay, 
&c.     Afterwards  the  plaintiff  filed 
other  counts,  setting  forth  that  the 
defendant,  as  agent,  undertook  and 
promised  the  plaintiff  to  sell  the 
said  stock  for  him,  &c.,  yet  the  de- 
fendant, not  regarding  his  duty  or 
promise,     negligently,    &c.,     con- 
ducted himself,  so  that  the  plain- 
tiff lost  the  same,  &c. :  Held,  that 
if  there  was  a  misjoinder,  the  de- 
fendant could  only  take  advantage 
of  it  by  special  demurrer,  and  that 
it  could  not  be  assigned  for  error. 
Martin  v.  Stille,  337 

7.  In  an  action  for  an  assault  and 
battery,  the  defendant  gave  in  evi- 
dence in  mitigation  of  damages  the 
record    of    his   conviction    in   the 
Mayor's  Court,  on  an  indictment 
for  the  same  assault,  and  a  receipt 
of  the  sheriff  for  the  fine  and  costs 
of    the    prosecution :     //>/•/,    that 
there  was  no  error  in  the  judge 
charging  "that  the  record  of  the 


defendant's  conviction  in  the  May- 
or's Court  having  been  given  in 
evidence  by  the  defendant  himself, 
it  was  no  longer  matter  of  doubt 
that  an  assault  had  been  com- 
mitted ;  and  the  plaintiff  would 
be  entitled  to  some  damages." 
Moses  v.  Bradley,  272 

8.  A  judge   cannot  be  required    to 
charge  the  jury  as  to  the  sufficiency 
of  the  evidence  to  support  the  plain- 
tiff's claim.     Adams  v.  Col.  Steam- 
boat Co.,  75 

9.  A  writ  of  error  does  not   lie  to 
remove  a  judgment  of  the  Court 
of  Common  Pleas  on  a  certiorari 
to  a  justice.     Johnston  v.  Hibbard, 

12 

10.  A  second  writ  of  error  is  not  a 
supersedeas  of  execution,  although 
bail  has  been  given ;   if  the   first 
writ  abated  by  the  act  of  the  party, 
as  by  suffering  a  judgment  of  non 
pros.     Sheerer  v.  Greer,  14 

And  see  EVIDENCE.  1. 

ESTOPPEL. 

See  ACTION. 

EVIDENCE. 

1.  In  assumpsit  on  a  contract  alleged 
to  have  been  made  with  the  plain- 
tiff, a  native  of  France,  by  an  agent 
of  a  society,  of  which  the  defend- 
ants  were   members,  upon  which 
contract  the  plaintiff  came  over  to 
this  country,  to  teach  the  art  of 
making   sewing-silk,    it  was  held 
that  a  deposition  of  a  third  person, 
stating    certain   conversations  be- 
tween   the    said    agent,   and    the 
plaintiff  and   the  deponent,  relat- 
ing to  the  situation  and  y  respects 
of   the    plaintiff,   ought    to    have 
been   admitted    in   evidence ;   but 
the  judge  having,  at  the  conclusion 
of  other  testimony,  offered  to  admit 
parts  of  the  deposition  in  evidence, 
and  the  counsel  for  the  plaintiff  not 
offering   the  deposition   at  all   in 
evidence  after  the  offer  of  the  judge, 
it  was    held    that    he   could    not 
assign  this  for  error.     /?'  Homergue 
v.  Morgan,  26 

2.  On  the  trial  of  the  same   cause, 
the   plaintiff's   counsel   offered   iu 
evidence  a  certificate  of  the  Frank- 
lin Institute,  setting  forth  that  they 
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had  awarded  to  the  plaintiff  a  silver 
medal,  "  as  a  testimonial  of  the 
satisfaction  they  had  experienced 
from  the  silks  exhibited  by  him." 
Held,  that  the  certificate  was 
properly  rejected.  D' Homergue  v. 
Morgan,  26 

3.  It  was  also  held,  that  a  witness 
examined  on  behalf  of  the  plain- 
tiff, could  not  be  asked  whether  he 
was  "  present  when  a  bill  relative 
to  the   employment  of  the  plain- 
tiff,   by    the    United    States,    was 
before   the   House  of  Representa- 
tives  of  the    United    States,   and 
what  then  took  place,"  nor   whe- 
ther he  was  "  present  at  a  conver- 
sation   between    the    envoy  of   a 
foreign  government  and  the  plain- 
tiff,   at   which    the    former    made 
offers   to  the  latter,  to  induce  him 
to  go  over  to  his  country,  to  teach 
the  art  of  reeling  silk,"  &c.         Id. 

4.  The  book  of  original  entries  of  a 
party  claiming  for  goods  sold,  or 
work  and  labor  done,  is  not  the 
best  or  only  evidence  of  the  claim  ; 
which    may    be    proved    aliunde. 
Adams  v.  Col.  Steamboat  Co.,     75 

5.  In  assumpsit  for  money  had  and 
received,  the  plaintiff  gave  in  evi- 
dence an  order  drawn  by  V.  Z.  & 
Co.    upon    the    defendant,    which 
stated  that  a  certain  sum  had  been 
placed  in  their  hands  by  W.  S.  & 
Co.,  for  the  payment  of  freight  on 
certain  barrels  of  flour,  shipped  by 
B.  &   P..  per  schooner  Forrester, 
consigned  to  W.  S.  &  Co.,  provided 
no  claim  was  made  on  the  same  by 
B.  &  P.  for  a  violation  of  contract 
on  the  part  of  the  plaintiff,  in  not 
consigning  the  schooner  to  W.  S. 
&  Co. ;  and  requested  the  defend- 
ant, should  B.  &  P.  authorize  the 
same,  by  admitting  that  they  have 
no  such  claim,  to  pay  over  the  said 
sum  to  the  plaintiff.     The  plaintiff 
then   offered   a  witness   to    prove 
that  the   defendant  had   received 
from  the  drawer  the  money  men- 
tioned in  the  order  :   Held,  that  the 
evidence  was  admissible,  although 
't   was   not    accompanied   with    a 
stipulation  to  produce  other  proof 
of  a  promise  by  the  defendant  to 
pay  ;  the  plaintiff  not  having  been 
called  upon  at  the  time  to  give  such 
stipulation.     Geisse  v.  Dobson,  34 


6.  It  was  held  also  in  the  same  case, 
that  a  bill  of  lading  for  the  flour 
mentioned  in  the  order,  signed  by 
the  plaintiff  and  another,  and  con- 
taining a  receipt  endorsed,  signed 
by  W.  S.  &  Co.,  for  the  flour  men- 
tioned in    the  bill  of  lading,  and 
stating   that    payment   of    freight 
was  refused  on  account  of  a  sup- 
posed violation  of  contract,  and  to 
be  regulated  in  Philadelphia  with 
the  shippers,  was  admissible  on  the 
part  of  the   plaintiff.      Geisse  v. 
Dobson,    .  34 

7.  One  offered  as  a  witness   on   the 
part  of  the  plaintiff,  stated  on  his 
voire  dire,  that  he  was  attorney  in 
fact  for   the  plaintiff,  and   had  a 
demand    of  his   own    against   the 
plaintiff,  but  that  the  plaintiff  was 
able     to     pay    him    without    the 
money,  though  he  supposed  that  he 
should  get  his  portion  of  it ;  that  he 
had  not  settled  with  the  plaintiff, 
and    could    not    tell    which    was 
debtor  ;  nor  had  this  money  been 
appropriated  to  pay  him.      Held, 
that  under   the  circumstances,  h« 
was  a  competent  witness.  Id. 

8.  Where     an    assignment    for    the 
benefit   of  creditors    contained    a 
provision   for  the  payment  in  the 
first  instance,  of  an  alleged  debt  to 
the  son  of  one  of  the  assignors,  it 
•was  held,  that  evidence  of  declara- 
tions of  the   assignors,  made  after 
the   assignment,   tending    to  show 
that  the  person  preferred  was  not 
in  fact  a  creditor,  and  that  the  ar- 
rangement  was  intended   for  the 
benefit  of   the   assignor  and    his 
family,  was  admissible,  in  proceed- 
ings   between    the    assignee    and 
judgment-creditors  of  the  assignor. 
Irwin  v.  Keen,  347 

9.  Where  an  action  was  referred  to 
arbitrators,  under  the  act  of  18 1U, 
and  on  the  trial   before  the  arbi- 
trators the  plaintiff  was  offered  as 
a    witness,    having    assigned    her 
interest,  and  the  sum  of  $50  was 
fixed    by   the    arbitrators    as    the 
amount  of  costs,  and  paid  by  her 
to  one  of  the  arbitrators,  and  she 
was  then  examined  as   a  witness  ; 
but  no  record  was  made  of  the  pay- 
ment of  this  sum,  and  the  arbitra- 
tors found  for   the   plaintiff,  with 
costs  ;  and  the  money  paid  by  the 
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plaintiff  was  applied  towards  the 
payment  of  the  arbitrators'  fees, 
and  other  expenses  of  the  arbitra- 
tion, but  was  inadequate  for  the 
purpose,  and  afterwards  the  plain- 
tiff died  -.  it  was  held  that  the 
notes  of  her  testimony  before  the 
arbitrators  could  not  be  read  in 
evidence  on  the  trial  in  court, 
although  the  full  amount  of  the 
remaining  costs  was  paid  in  during 
such  trial.  Towers  v.  Hagner,  48 

10.  Where  an   act  of  incorporation 
of   a    certain    meadow    company 
authorized  the  assessment  of  cer- 
tain rates  upon  each  member,  "  his 
heirs  and  successors,"  in  respect  to 
his  land  ;  it  was  held,  in  an  action 
against  a   person   who    had    pur- 
chased   the   land   of   one    of  the 
original  corporators,  that  the  books 
of  the  corporation  were  admissible 
in  evidence  against  him  to  prove 
the  amount  of  the  assessment,  and 
his  proportion    thereof.      Comfort 
v.  Leland,  81 

11.  In  an  action  by  A.  to  the  use  of 
B.   against    C.,   upon   an   alleged 
promise  by  C.  to  pay  the  plaintiff 
a  debt  which  C.'s  father  (D.)  owed 
him.  for  seastores  furnished  by  the 
plaintiff  to  a  certain  vessel  in  1827 
and  1828,  then  owned  by  D.,  and 
which   vessel   was    transferred    in 
1832    by  D.   to   C.,    the   plaintiff 
having  proved  that  E.,  the  master 
of  the  vessel,  had,  after  the  trans- 
fer, paid  certain  claims  against  the 
vessel,  proposed  to  ask  a  witness 
whether  E.  had  not  told  him  that 
he  paid  the  money  by  authority  of 
the  defendant,  out  of  the  earnings 
of  the  vessel :  Held,  that  the  evi- 
dence was  properly  rejected.  Cham- 
bers v.  Davis,  40 

12.  It  was  also  htld.  that  the  plain- 
tiff could  not  ask  what  D.  said,  in 
the  absence  of  C.,  as  to  the  owner- 
ship of  the  vessel.  Id. 

13.  The  goods  in  the  above  case  were 
furnished  from  a  store  belonging 
to  B.,  but  which  was  kept  by  A. 
in    his    own    name,    during     the 
absence  of  B.  ;  the  defendant  hav- 
ing given  some  evidence  to  show 
that  B.  was  in  partnership  with  F., 
offered  in  evidence  a  receipt  signed 
by  F.,  in   1831,  acknowledging  the 
receipt  of  a  promissory  note  from 


D.  "  on  account  of  store  bill  of  F. 
and  B.  "  :  Held,  that  it  was  to  be 
presumed  that  the  note  was  nego- 
tiable, and  that  B.  had  been  made 
responsible  upon  it,  and  that  there- 
fore the  receipt  was  admissible. 
Chambers  v.  Davis,  40 

14.  Held,  that  if  the  transfer  of  the 
vessel  was  made  on  condition  that 
the  defendant  should  pay  the  claim 
of  the  plaintiff,  or  if  the  defendant 
at  the  time  agreed  to  pay  it,  there 
might  be  a  consideration  for   the 
promise.    Secus,  if  the  transfer  was 
made  without  such  condition,  and 
the  promise  was  made  a  year  after- 
wards. Id. 

15.  A  witness  cannot  be  interrogated 
by  the   party  calling   him,    as   to 
irrelative  matters,  although  on  a 
previous  cross-examination  he  has 
been  questioned  as  to  such  matters, 
and   given   testimony.      Smith   v. 
Dreer,  154 

16.  On    the   trial   of  an   action   for 
work  and  labor  done,  in  furnish- 
ing gas  fittings  for  the  defendant's 
house,  a  witness  produced  by  the 
defendant  having  given   evidence 
to  show  that  the  work  was  badly 
done,  was  asked  on  his  cross-exami- 
nation  whether   the  plaintiff  had 
not  made  the   gas  fittings  at  the 
Exchange,  and  certain  other  public 
places:  held,  that  the  defendant's 
counsel  could  not  ask  the  witness 
whether   the  gas  fittings  made  by 
the  plaintiff  for  those  places  were 
not  so   defective   as  to  render   it 
necessary  to  remove  them.          Id. 

17.  In  an  ejectment  by  a  purchaser  at 
sheriff's  sale,  against  one  claiming 
by  a  different  title,  the  record  of  the 
judgment  under  which  the  land  was 
sold  by  the  sheriff,  is  admissible  in 
evidence  for  the  plaintiff.     Schall 
v.  Miller,  250 

18.  In  ejectment  founded  on  an   im- 
provement  right   to   certain    land 
which  was  alleged  to  be  bounded 
by  the  land  of  certain   other  per- 
sons, it  was  held,  that  the  warrants 
and  surveys  to  those  persons,  were 
admissible  to  prove  those  bounda- 
ries. Id. 

19.  In  ejectment  by  a  purchaser  at  a 
sheriff's  sale,  where  it  was  proved 
that  the  sheriff's  deed  was  lost,  and 
the  levy  did  not  specify  distinctly 
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the  land  levied  on,  it  was  kdd,  that  ; 
parol  evidence   was  admissible  to 
•how  what  land  was  levied  on  and 
sold.     Dorrance  v.  Scott,  309  i 

30.  In  ejectment,  where  the  plaintiff 
claimed  under  a  sheriff's  sale  of 
the  land  as  the  property  of  A.  and 
B..  and  a  deed  from  the  sheriff  to  ' 
C.,  and  the  defendants  claimed  part 
of  the  land  under  a  deed  from  B., 
who  continued   on  the  land  after 
the  sheriff's  sale  ;  and  the  question  ' 
was  as  to  the  particular  land  sold  I 
by  the  sheriff,  in  respect  to  which 
the  testimony  of  B.  had  been  taken 
by  the  defendants,  it  was  held,  that  . 
a    deposition    of    A.,    containing 
among  other  thing*,  declarations  of 
B.  respecting  the  land  sold  at  the  ; 
sheriff's  sale,  was  admissible  fur  the 
plaintiff.  Id. 

21.  In  ejectment  for  land  sold  as  the  " 
property  of  A.  and  B.,  in  October 
1818,  where  it  became  a  material 
question  whether  A.  resided  on  the 
land  at  that  time  or  not,  and  evi- 
dence had  been  given  to  show  that 
he  left  the  county  a  year  before, 
and  that  an  execution  had  been  is- 
sued against    him   in    November 
1818,  it  was  kdd,  that  the  execu- 
tion  itself  was  admissible  in  evi- 
dence. Id. 

22.  Evidence  of  the  contents  of  aa 
instrument  alleged  to  have  been 
lost  cannot  be  given  without  pre- 
vious proof  of  its  due  execution, 
which  includes  proof  of  its  deliv- 
ery ;  and  where  a  witness  called  to 
prove  the  former  existence  of  an 
instrument,   testified   that  it  had 
been  put  in  the   bands  of  A.  as 
an  etfrotr.  and  A.,  on  his  examina- 
tion said  that  he  could  not  recollect 
OB  what  occasion,  or  with  certainty 
to  whom  it  was  given  up.  and  that 
he  should  not  have  given  it   up 
without  the  consent  of  both  parties, 
it  was  kdd.  that  evidence  of  the 
contents  of  the  instrument  was  pro- 
perly rejected.   McCredy  v.  SeJkuyl 
km  Xm.  Co..  424- 1 

23.  In  an  action  of  covenant  on  an  ' 
agreement  by  which  the  defend- 
ant  covenanted  to  raise  a  certain 
dam  to  a  certain  number  of  inches 
above  its  then  height,  and  to  main- 
tain and  keep  it  at  that  height,  and 
in  good  order,  casualties  eicepted,  \ 


it  was  hdd.  that  evidence  was  not 
admissible  on  the  part  of  the  plain- 
tiff, to  show  the  condition  of  the 
dam  previous  to  the  agreement.  Jfc- 
Credy  v.  SekuylkiU  Xat.  Co.,  424 

24.  In  covenant  on  articles  of  agree- 
ment by  which  the  defendants  (the 
Schnylkill  Navigation   Company), 
covenanted  to  raue  a  certain  dam, 
and   to  maintain   it  at   a  certain 
height,  it   was  kdd,  that  persons 
employed  as  superintendents   and 
•gents  of  the  defendants  in  repair- 
ing a  breach  in  the  dam,  were  com- 
petent witnesses  for  the  defendant?, 
to  prove   that  repairs  were  made 
with  all  due  expedition,  and  in  a 
proper  manner.  Id. 

25.  A  witness  produced  to  show,  that 
certain  goods  which  he  sold  to  the 
defendant  on  credit  in  New  York, 
were  sent  by  defendant  to  auction 
in  Philadelphia,  and  sold  for  cash, 
cannot  be  asked,  for  the  purpose  of 
identifying  the  goods  sold  at  auc- 
tion with  the  goods  sold  by  the  wit- 
Ben  to  the  defendant,  whether  tick- 
ets, resembling  those  which  were 
on  the  goods  when  sold  to  the  de- 
fendant, were  not  sent  to  the  wit- 
ness in  a  letter  written  to  him  by  a 
correspondent  in  Philadelphia.     It 
must  be  shown  by  the  writer  of  the 
letter,  or  by  some  other  competent 
means,  that  those  tickets  had  been 
attached  to  the  goods  sold  at  auc- 
tion.    Maddmley  v.  McGregor,  369 

26.  The  nominal  plaintiff  on  record, 
who  had  assigned  his  claim  before 
suit  brought  for  the  consideration 
of  one  dollar,  was  held  to  be  a  com- 
petent witness  to  support  the  claim, 
though   not    released    by  the   as- 
signee.    Martin  v.  StUk,  337 

27.  If  different  person*,  either  before 
or   after  suits  brought,  agree   to 
divide     among     themselves      the 
amounts,  if  any,  that  may  be  re- 
covered, each  of  them  is  liable  to 
the  defendants    for  costs.      They 
cannot,   therefore,   be    made    wit- 
nesses for  one  another,  by  exchang- 
ing mutual  releases.     The  costs  of 
suit  must  be  paid  before  any  of 
them  can  be  examined.     Maekimley 
v.  McGregor,  369 

28.  In  ejectment  for  a  lot  of  ground 
in  the  city  of   Philadelphia,   the 
plaintiff  having  given  in  evideae* 
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the  list  of  first  purchasers  under 
William  Penn,  containing  the  name 
of  George  Green,  offered  a  deed 
from  one  Thomas  Green  to  the  per- 
son under  whom  he  claimed,  recit- 
ing that  he  was  the  son  of  Edmund 
Green,  who  was  the  son  of  Ben- 
jamin Green,  who  was  the  son  of 
Green.  There  was  no  evi- 
dence of  any  possession  by  Thomas 
Green,  or  by  those  under  whom  he 
claimed,  previous  to  the  date  of 
the  deed  :  Held,  that  the  deed  was 
not  admissible  as  evidence  of  the 
pedigree  of -Thomas  Green.  Mur- 
phy v.  Loyd,  538 

29.  A  deed  or  will  cannot  be  given  in 
evidence  in  ejectment,  unless  some 
paper   title   is  first  shown  in  the 
grantor  or  testator,  or  in  the  absence 
of  this  an  actual  possession  of  the 
land  continued  for  some  time.     Id. 

30.  In  an  action  against  three  joint 
obligors  in  a  bond,  the  sheriff  re- 
turned that  he  had  summoned  one, 
and  "  nihil    habent,"  as    to    the 
others :  Held,  that  one  of  the  obli- 
gors   not    summoned    was   not  a 
competent  witness  for  the  defend- 
ant, although  the  latter  paid  into 
court  a  sum  sufficient  to  cover  the 
principal  and  interest  of  the  bond 
and   the   costs  of  suit.     Smith  v. 
Sillytnan,  589 

31.  In   an   action    for  breach   of   a 
warranty  in  the  sale  of  goods,  it 
appeared   that  the  sale  was  made 
by  A.  as  the  agent  of  the  defend- 
ants, and  that  after   the  plaintiff 
discovered   the   alleged  defects  in 
the  sale   of  the   goods,    A.   guar- 
anteed that  the  goods  should  prove 
to  be  of  tfate  first  quality,  and  that 
he  would  refund  as  much  as  two 
disinterested  persons  should  certify 
to  be  just.     An  award  was  made, 
finding   that  a  certain    allowance 
should  be  made ;  Held,  that  A.  was 
nevertheless  a  competent  witness 
for    the    defendants.     Jackson    v. 
Wright,  601 

32.  Goods  were  sold  to  the  plaintiff 
by  A.  as  agent  and  consignee  of 
the  defendants  (apparently  accom- 
panied by    a   warranty  that   they 
corresponded  with  a  sample  exhi- 
bited),   who    were    manufacturers 
abroad,  on  the  plaintiff's  notes  at 
six,  seven,  and  eight  months.    The 


plaintiff  discovering  certain  defect* 
in  the  goods,  refused  to  give  the 
last  note  ;  whereupon  A.  entered 
into  a  guaranty  that  the  goods 
should  prove  to  be  of  the  first 
quality,  and  stipulated  to  refund  as 
much  as  two  disinterested  persons 
should  certify  to  be  just.  After 
this,  the  amount  of  the  note  was 
paid  to  the  defendants.  Two  per- 
sons were  appointed  referees,  who 
disagreed  and  an  umpire  was  ap- 
pointed, who,  with  one  of  the  refer- 
ees, made  an  award,  finding  that 
a  certain  allowance  should  be 
made :  It  seems,  that  this  award 
was  prima  facie  evidence  of  the 
extent  of  the  defendant's  liability, 
and  that  it  was  a  question  of  face 
for  the  jury,  whether  the  defendants 
had  not  ratified  the  award  so  as  to 
be  operative  upon  both  plaintiff  and 
defendants.  Jackson  v.  Wright,  60! 
And  see  ACTS  OF  ASSEMBLY.  CON- 
STITUTIONAL LAW,  1.  COSTS.  ER- 
ROR, 5.  PARTNERSHIP.  PRACTICE, 
12.  SLANDER.  WILL,  1,  2,  3. 

EXECUTION. 

1.  A  mortgagee  purchased  the  mort- 
gaged premises  at  a  sheriff's  sale, 
by  virtue  of  a  levari  facias,  issued 
upon  a  judgment  obtained   upon 
the  mortgage.     He  paid  no  money 
to  the  sheriff,  but  by  an  agreement 
with   latter,   his    receipt    for    the 
amount  was  treated  as  equivalent 
to  paymeut  of  the  purchase-money. 
The   sheriff  executed   a  deed,  but 
never  acknowledged   it,  the    costs 
not  having  been  paid  to  him,  but 
the  purchaser  went  into  possession 
and  continued  in  possession  several 
years,  when  a  sale  of  the  premises 
was  made  by  virtue  of  an  execu- 
tion upon  a  judgment  younger  in 
date  than  the  mortgage.  Held,  that 
the  purchaser  at  this  sale  acquired 
no  title,  the  proceedings  under  the 
mortgage  having  vested  the  equit- 
able estate  in  the  first  purchaser, 
and  leaving  nothing  for  a  second 
execution  to  act  upon.      Stoever  v. 
Rice, 

2.  It  seems  that  a  court  is  not  bound 
on    the    application   of   a   junior 
incumbrancer.    to  require   a   pur- 
chaser at  a  sheriff's  sale  of  real 
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estate,  to  pay  the  purchase-money 
into  court,  where  it  sufficiently 
appears  that  such  purchaser  holds 
the  first  incumbrance,  and  that  the 
purchase-money  is  not  more  than 
adequate  to  the  payment  of  that 
incumbrance.  Schall  v.  Miller,  250 

3.  Security  entered  for  a  stay  of  exe- 
cution under  the  act  of  16th  June 
1836  must  in  all  cases  be  approved 
of  by  the  court  in  which  the  judg- 
ment was  obtained,  or  by  a  judge 
thereof;  and    unless  it  so  appear 
upon  the  record,  execution  may  be 
issued.      Eichman     v.     Belvidere 
Bank,  68 

4.  Where  the  proceeds   of  property 
sold     under    an     execution,     are 
brought  into  court  for  distribution 
and  claimed  by  an  assignee  under 
a    voluntary    assignment   for    the 
benefit  of  creditors,  and  by  judg- 
ment-creditors of  the  assignor,  it  is 
not  necessary  to  make  the  creditors 
named  in  the  assignment  parties  to 
the  proceedings.  Irwin  v.  keen,  347 

And  see  ERROR,  10.  EVIDENCE,  19, 
20,  21.  FEME  COVERT,  9.  ME- 
CHANICS, 1,  2. 

EXECUTORS. 

In  an  action  against  executors  to 
recover  a  debt  due  by  their  testa- 
tor, it  appeared  that  the  testator 
had  a  large  estate  at  the  time  of 
his  death,  and  that  previously  to 
his  death  he  had  conveyed  portions 
of  his  real  estate  to  his  three  sons, 
each  of  whom  gave  him  a  bond  for 
part  of  the  consideration-money, 
payable  in  one  year  after  his  death, 
and  at  the  time  of  the  execution 
of  the  bonds,  it  was  agreed  that 
the  amount  should  not  be  paid, 
but  that  they  should  be  given  up 
to  the  obligors  respectively,  at  or 
after  the  testator's  death  ;  an 
endorsement  to  which  effect  was 
made  by  the  testator  on  the  bonds  : 
Held,  that  under  these  circum- 
stances, the  bonds  were  not  to  be 
considered  as  assets  for  which  the 
executors  were  liable ;  and  that  if 
the  conveyance  to  the  sons  was 
invalid  as  against  creditors,  their 
remedy  was  by  proceeding  against 
the  land.  Thomas  v.  Smith,  401 
And  see  FEME  COVERT,  4,  5. 


EXECUTORY  DEVISE. 
See  WILLS,  7. 

FEME  COVERT.    • 

1.  A  married  woman  having  a  sep- 
arate estate  may  give  or  lend  the 
income  of  it,  if  at  her  disposal,  to 
her    husband,    as    to    any    other 
person.      When    it    is    uncertain 
whether   money  received  by  such 
husband  was  intended  as  a  gift  or 
a  loan,  the  jury  in  an  action  against 
the  husband's  executors  may  take 
into    consideration,    among    other 
circumstances,   evidence   given   to 
prove  that  harmony  did  not  always 
exist    between   the   husband    and 
wife.     Towers  v.  Hagnei;  48 

2.  Where  money  has  been  lent  by  a 
wife,  having  a  separate  estate,  to 
her  husband,  the  statute  of  limi- 
tations does  not  begin  to  run  against 
the  debt,   until  the  death   of  the 
husband.  Id. 

3.  Interest  should  be  allowed  on  such 
debt,  in  action  against  the  executors 
of  the  husband,  from  the  time  of 
his  death  ;  and  where   there  has 
been  coercion  or  other   improper 
conduct  on   the  part  of  the   hus- 
band, the  jury  may  give  interest 
for  the  time  before  his  death.     Id. 

4.  Executors   cannot  apply  a  legacy 
given  to   a  wife,  to  the   payment 
of  a  debt  due  by  her  husband  to 
a  stranger,  without  the  authority 
or  assent  of  the  husband.     Frau- 
enfelt's  Estate,  415 

5.  Where  the  executors  of  a  testator 
paid  off"  a  bond  given  by  the  hus- 
band of  a  legatee,  without  having 
been    requested   to   do   so  by  the 
obligor,  it  was  held,  that  they  were 
not   entitled   to   a   credit   for    the 
amount  on   a  settlement  of  their 
accounts,    although     the     obligor 
afterwards   got  possession  of  the 
bond  and  refused   to  return  it  to 
the  executors.  Id. 

6.  If  husband  and  wife  live  together, 
any  business  in  which  she  may  be 
engaged   is  presumed,  unless   the 
contrary  be  shown,  to  be  conducted 
by  her  with  his  knowledge,  and  as 
his   agent.     If  he  know  that  she 
is  conducting    business  in  his,  or 
her  own  name,  and  do  not  prohibit 
or  prevent  her,  or  make  known  bis 
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dissent,  or  disapprobation,  he  is 
liable  on  such  contracts  as  she 
may  make,  and  is  liable,  civilly, 
for  s*ich  frauds  or  other  torts  as 
she  may  commit  in  the  course  of 
such  business.  If  the  wife  buys 
goods  without  her  husband's  knowl- 
edge, and  he  afterwards  learns  that 
she  has  purchased  them,  if  he 
permit  her  to  use  them,  or  to 
retain  possession  of  them,  he  is 
liable  for  the  price.  In  such  a  case, 
the  possession  of  the  wife  is  the 
possession  of  the  husband.  If 
when  applied  to  for  payment,  he 
disavow  all  participation  in  her 
business,  and  deny  that  the  pur- 
chase was  made  on  his  behalf,  the 
seller  may  elect  to  treat  such 
disclaimer  as  a  disaffiruiance  and 
rescission  of  the  contract,  and  may 
retake  the  goods,  or,  if  they  be 
withheld  from  him,  may  bring 
trover  and  replevin  for  them.  If 
either  the  husband  or  the  wife 
procure  the  delivery  of  goods  under 
the  fictitious  pretext  of  a  purchase 
upon  credit,  without  intending 
that  the  seller  should  be  paid  for 
them,  this  is  such  a  fraud  as  would 
vitiate  the  sale,  and  prevent  the 
property  from  being  changed  by 
the  pretended  purchase.  In  order 
to  prove  such  a  fraud,  it  is  not 
absolutely  necessary  to  prove  a 
false  pretence,  or  other  direct 
artifice,  in  respect  to  the  individual 
purchase  cought  to  be  avoided.  It 
may  be  shown  that  the  transaction 
immediately  in  issue  was  one  of  a 
series  of  acts,  which  taken  together, 
evince  the  existence  of  a  precon- 
ceived design  to  obtain  possession 
without  paying  for  them,  of  a 
quantity  of  goods  of  which  those 
in  question  are  a  part.  Thus  it 
may  be  shown,  that  the  quantity 
of  goods  purchased  on  credit,  from 
many  persons  was  inordinately 
large,  in  proportion  to  the  regular 
purposes  of  the  apparent  business 
of  the  party  obtaining  them  ;  that 
they  were  not  kept  or  dealt  with  in 
a  place  or  in  a  manner  to  indicate 
that  they  had  been  fairly  acquired, 
for  the  purposes  of  regular  busi- 
ness ;  that  forced  sales  were  made, 
at  an  undervalue,  of  goods  bought 
shortly  before  upon  credit ;  that  the 


subsequent  conversations  and  de- 
portment of  the  party  were  indica- 
tive of  a  design  to  evade  payment, 
and  to  make  unjust  appropriations 
of  the  property.  The  effect  of 
such  evidence  is  for  the  jury.  It 
seems,  however,  that  this  doctrine 
ought  not  to  be  extended  so  far  as 
to  enable  the  original  vendor,  who 
has  been  imposed  upon,  to  follow 
goods  into  the  hands  of  subsequent 
purchasers  who  have  become  inter- 
ested in  them  bona  fide,  in  the 
regular  course  of  business.  Mac- 
kinley  v.  McGregor,  369 

7.  If  the   vendor,   after  full  knowl- 
edge   of    all    material    facts,    has 
affirmed  the  sale,  he  cannot  after- 
wards elect  to  disaffirm,  and  treau 
it  as  a   nullity.     But   the   vendor 
is  not  estopped  from   disaffirming 
the   contract  on    the    ground    of 
fraud,   by   any  acts  of  affirmance 
taking  place  before  discovering  the 
fraud,    or     its    full     extent     and 
character.     Nor  is  it  an  estoppel 
to  have  brought   actions  on  other 
contracts   of  a   similar  character 
But  the  delay  to  disaffirm  the  con- 
tract,  or    acts    inconsistent    with 
its  disaffirmance,  are  circumstances 
proper  for  the  consideration    of  a 
jury,   who    will    decide    whether 
the   vendor   has  affirmed   it    with 
proper    knowledge    of    the    facts 
relied  on  for  its  disaffirmance.    Id. 

8.  The  bond  of  a  married   woman, 
though  she  join  in  it  with  her  hus- 
band,   is   absolutely  void ;   and   a 
judgment  entered  on  such  bond  by 
virtue  of  a  warrant  of   attorney 
annexed,  executed  by  the  wife  to- 
gether with    her   husband,  is  also 
void  as  respects  the  wife  and  her 
estate  ;  and  a  judgment  upon  a  scire 
facias  issued  upon  such  judgment, 
is  also  void  as  respects  the  wife  an;l 
her  estate.     Per  KENNEDY,  J.  Dor- 
ranee  v.  Scott,  309 

9.  A  married  woman  being  seised  in 
fee  of  certain  real  estate,  her  hus- 
band by  deed  of  bargain  and  sale 
conveyed   all   his  right,  title   and 
interest  in  his  wife's  real  and  per- 
sonal estate  to  a  trustee,  his  heirs, 
executors,  administrators   and   as- 
signs,  in  trust  to  permit  the  wife 
to  manage,  let  and  demise  the  real 
estate,   and  receive  the    personal 
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estate  for  her  separate  use,  with 
power  to  her  to  bargain  and  sell 
and  by  any  deed,  conveyance,  or 
assurance,  in  the  law  executed 
under  her  hand  and  seal,  in  the 
presence  of  two  or  more  credible 
witnesses,  to  grant  and  convey  all 
or  any  part  of  the  premises,  unto 
any  person  or  persons,  and  for 
such  uses,  &c.,  as  she  should  think 
proper,  and  receive  and  apply  the 
purchase-money  for  her  sole  and 
separate  use,  &c. ;  with  power  also 
to  appoint  by  will.  Afterwards, 
the  husband  and  wife  executed  a 
bond  and  warrant  of  attorney,  in 
the  presence  of  two  witnesses,  of 
whom  the  trustee  was  one.  Judg- 
ment was  entered  on  the  bond,  by 
virtue  of  the  warrant  of  attorney, 
and  a  scire  facias  quare  execu- 
tionem  non  was  issued  and  judg- 
ment obtained  upon  it.  After- 
wards, the  land  of  the  wife  was 
sold  by  virtue  of  proceedings  upon 
a  mortgage  given  by  the  husband 
and  wife,  and  the  surplus  proceeds, 
after  satisfying  the  mortgage,  were 
brought  into  court.  Held,  that  the 
judgment  on  the  scire  facias  was 
not  a  lien  on  the  land  ;  and  that  the 
plaintiff  was  not  entitled  to  be  paid 
out  of  the  fund  in  court.  Dorrance 
v.  Scott,  309 

10.  If  a  married  woman,  having  a 
separate  estate,  becomes  discovert, 
the  restraints  upon  the  disposal  of 
the   estate    inconsistent    with    its 
general  character,  which  attached 
during   coverture,    cease    to    exist 
while  she  is  sui  juris.  Id. 

11.  A  testator  appointed  W.  R.  and 
M.  W.  executors,  and  empowered 
them  to  sell   certain   real   estate ; 
and  the  moneys  thence  arising  she 
bequeathed  to  her  two  daughters, 
A.  C.  and  M.  W.,  and  to  her  son 
W.  R.,  equally  to  be  divided  among 
them  ;    but  the   share  allotted  to 
her  daughter  A.  C.,  she  directed 
to  be  held  by  her  brother  W.  R., 
in  trust  for  her  separate  use,  and 
not  to  be  liable  to  her  husband's 
control,  &c. ;  adding,  "  and  it  shall 
be  in  her  power  to  dispose  of  the 
same  by  any  writing  in  the  nature 
of  a  will,  notwithstanding  her  state 
of  marriage  ;  and  if  she  shall  die 
without    having    made    such    dis- 


position thereof,  then  the  said  per- 
sonalty shall  go  to  her  daughter 
R."  Letters  testamentary  were 
granted  to  W.  R.  alone.  At  the 
date  of  the  will,  the  husband  of 
A.  C.  was  alive.  After  his  death, 
W.  R.  and  A.  C.  conveyed  their 
undivided  two-thirds  of  the  real 
estate  to  M.  W.  Held,  that  the 
conveyance  was  valid,  and  vested 
the  whole  title  in  M.  W.  Smith 
v.  Starr,  62 

12.  The  certificate   of  the  judge  or 
justice  as  to  the  acknowledgment 
of  a  deed  by  a  married  woman  is 
to    be  judged   of  solely    by  what 
appears  on  the  face  of  the  certifi- 
cate itself;  and  parol  evidence   of 
what  passed   at   the   time   of  the 
acknowledgment  is  not  admissible 
for  the   purpose  of  contradicting 
the   certificate,  except  in  cases  of 
fraud  and  imposition.     Jamison  v. 
Jamison,  457 

13.  An   indenture   of   mortgage   be- 
tween  A.  and  B.  recited  that  A. 
was  indebted  in  a  certain  bond  to 
B.,   and  in  consideration  thereof, 
and  of  one  dollar  to  him  paid,  &c., 
hath  granted,  &c.,  and  doth  grant, 
&c.,  a  certain   tract  of  land  (de- 
scribing it),  together  with  the  ap- 
purtenances,  and    all    the    estate, 
right,  title,  &c.,  in  them  the  said  A. 
and  S.  his  wife,  of,  in,  and  to  the 
same  :  Habendum  to  the  said  B.,  his 
heirs  and  assigns  :   provided,  that 
if  the  said  A.  and  S.  his  wife,  or 
their   heirs,   executors,    &c.,  shall 
pay  the  amount  of  the  bond  at  the 
time  appointed,  then  the  indenture 
to   be   void,    &c.     The   deed    was 
signed  and  sealed  by  both  husband 
and  wife,   and   acknowledged    by 
both,  and  as  respects  the  wife  after 
a  separate  examination,  &c.     The 
land  mortgaged  was  the  estate  of 
the  wife  :  Held,  that  the  deed  was 
sufficient  to  pass  the  estate  of  the 
wife.  Id. 

14.  A  mortgage  of  the  wife's  real  es- 
tate executed  by  husband  and  wife 
to  secure  a  debt  of  the  husband,  and 
acknowledged  by  the  wife  in  the 
manner  required  by  law  in  respect 
to  absolute  conveyances,  will  bind 
the  estate.  Id. 

15.  A  certificate  of  an  acknowledg- 
ment   of   a   deed    by  a    married 
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woman  stated  that  "  she  being  of 
full  age,  separate  and  apart  from 
her  husband  by  me  examined,  de- 
clared that  she  did  voluntarily  of 
her  own  free  will  and  accord,  seal 
and  acknowledge  the  within  inden- 
ture without  coercion  of  her  said 
husband,  the  contents  being  by  me 
first  made  known  of  her  "  :  Held, 
that  this  was  sufficient.  Jamison 
v.  Jamison,  457 

16.  A  husband  has  no  peculiar  right 
to  administer  to  his  wife's   sepa- 
rate estate.     Saulnier's  Estate,  442 

17.  Where  a  married  woman  having 
a   separate  estate,   died   in    1830, 
and  administration  was  granted  to 
A.,   and   on    his  death,   in    1835, 
administration   de   bonis  non  was 

f ranted  to  B.,  a  creditor,  it  was 
eld,  that  the  Orphans'  Court  were 
not  bouud  to  revoke  the  letters  of 
administration  on  the  application 
of  the  appointee  of  the  surviving 
husband.  Id. 

FOREIGN  ATTACHMENT. 

See  PRACTICE,  2. 

FRAUD. 

See  ASSIGNMENT,  1.    EXECUTORS. 
SURETY. 

FREIGHT. 
See  PARTNERSHIP. 

GROUND-RENT. 
See  LANDLORD  AND  TENANT,  4,  5. 

GUARANTY. 

See  EVIDENCE,  31. 

HUSBAND  AND  WIFE. 
See  FEME  COVERT. 

IMPROVEMENT  RIGHT. 
See  LAND,  2. 

INCORPORATION. 
See  CORPORATIONS. 

INJUNCTION. 
See  RAILROADS,  1. 

INSOLVENT. 

1.  The  14th  section  of  the  act  of  the 
26th  of  March  1814,  which  pro- 
vided that  when  a  majority  in 
number  and  value  of  the  creditors 


of  an  insolvent  should  consent  in 
writing  thereto,  it  should  be  lawful 
for  the  court  to  make  an  order, 
that  the  debtor  shall  be  released 
from  all  suits,  and  the  property 
he  might  afterwards  acquire,  be 
exempted  from  execution  for  any 
debt  contracted,  or  cause  of  action 
created,  previous  to  such  d'scharge 
for  seven  years  thereafter,  was  not 
unconstitutional  in  respect  to  a 
dissentiog  creditor,  where  the  con- 
tract with  such  creditor  was  made 
after  the  passing  of  the  act  of  1814. 
Eckstein  v.  Shoemaker,  15 

2.  The  act  of  the  16th  of  June  1836, 
which  repeals  the  act  of  1814,  does 
not  impair  any  right  acquired  by 
an  insolvent  under  the  14th  section 
of  the  act  of  1814.  Id. 

3.  It  seems  that  the  act  of  limitation, 
does   not    run    during    the   seven 
years  allowed  to  the  debtor,  by  the 
act  of  18 14.  Id. 


INSURANCE. 

Insurance  was  made  in  the  sum  of 
$2000,  upon  the  freight  of  a  vessel, 
at  and  from  Philadelphia  to  Tam- 
pico,  at  and  from  thence  to  Layuna 
or  Campeachy ;  and  at  and  from 
either  to  Philadelphia  or  Neic 
York.  By  the  terms  of  the  charter- 
party,  the  charterer  bound  himself 
to  pay,  as  the  freight  or  hire  of 
the  vessel,  during  the  term  of  the 
contract,  the  sum  of  $2000,  "  to 
become  due,  owing  and  payable  in 
manner  and  form  following,  viz., 
on  the  arrival  of  the  said  vessel 
and  delivery  of  cargo,  there  shall 
be  due,  owing  and  payable  the  full 
and  just  sum  of  $1000,  payable  in 
Mexican  dollars;  and  on  the  return 
of  the  said  vessel  to  the  port  of 
Philadelphia,  there  shall  be  due 
owing  and  payable  the  further 
sum  of  $1000  ;  the  said  two  sums 
making  the  $2000  before  named." 
Held,  that  this  was  to  be  con- 
sidered an  entire  contract  in  refer- 
ence to  the  insurance ;  and  the 
vessel  having  been  lost  on  her 
outward  voyage,  that  the  assured 
were  entitled  to  recover  the  whole 
amount  insured.  Meech  v.  In*. 
Co.  473 

And  see  AGENT. 
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1.  JUSTICE  OF  THE  PEACE. 
The  4th  section  of  the  act  of  20th 

March  1810,  which  provides  that 
appeals  from  the  decisions  or 
orders  of  two  justices,  shall  be  de- 
cided on  the  facts  and  merits  only, 
was  intended  to  apply  to  the  case 
of  an  appeal  from  the  judgment 
of  one  justice,  in  a  civil  suit  or 
proceeding.  Comfort  v.  Leland,  82 

2.  Where    an    action    was    brought 
before  a  justice  of  the  peace  in  the 
name  of  A.  B.,  "  Treasurer  of  the 
Penn's  Manor  Meadow  Company," 
it  was  held,  that  the   plaintiff  had 
a  right  on  the   appeal   to   amend 
by  substituting  the  trustees  of  the 
company  as  plaintiffs,  so  as  to  con- 
form to  the   act  of  incorporation  ; 
and  that  it  was  error  to  refuse  the 
amendment.  Id. 

3.  The  merits  of  a  judgment  obtained 
before  a  justice  of  the  peace,  can- 
not be  inquired  into   on  the  trial 
of  an   appeal    from    a   judgment 
given  by  him  on  a  scire  facias  upon 
the  original  judgment,  unless,  per- 
haps, it  appear  upon  the  record  of 
the  original  suit,  that  the  justice 
had  not  jurisdiction  thereof.   Huff- 
smith  v.  Levering,  1 10 

4.  Therefore,  it  was  held,  that  on  the 
trial   of  an   appeal   from  a  judg- 
ment of  a  justice  of  the  peace,  on 
a  scire  facias  quare  executio  non, 
it  was  not  competent  for  the  court 
to  go  into  evidence  showing  that 
the  title  to  land  was   involved  in 
the  original  suit :  although  by  the 
practice  of  the  court,  the  declara- 
tion on  the  appeal  was  for  money 
had  and  received,  and  the  plaintiff 
opened  his  case  upon  the  original 
cause  of  action,  and  gave  in  evi- 
dence the   promissory   note   upon 
which  the  suit  was  brought.        Id. 

5.  Where  an  action  of  assumpsit  for 
work  and  labor  done,  was  instituted 
before  a  justice  of  the  peace  in  the 
names  of  A.  and    B.  (for  the  use 
of  A.),  plaintiffs,  against  C.,  it  was 
held,  that  it  could  not  be  amended 
on  the  appeal  by  striking  out  the 
name  of  B.,    so  as   to   make   the 
action    conform    to  the  evidence, 
which  was,  of  a  contract  with  A. 
alone.     Kelly  v.  Eichman,         419 

And  see  ACTION. 


LAND. 

1.  If  the  right  of  a  person  holding 
an  improvement  be  transferred  by 
a  sheriff's  sale  under  a  judgment 
against   such   person,    such    right 
cannot  afterwards  be  the  founda- 
tion of  a  warrant  and  survey  for  the 
same  land.      Schall  v.  Miller,    250 

2.  One  who   has  a  valid    subsisting 
right  to  land  by  improvement,  and 
who  is  disseised,   or  in  any  way 
loses     possession,    may    maintain 
ejectment,    and   recover  not  only 
that  part  of  the  land  which    he 
has  cleared,  but  also  the   unculti- 
vated part  within  the  ascertained 
boundaries  of  his  claim.  Id. 

LANDLORD  AND  TENANT. 

1.  The  law  is  now  settled  in  Penn- 
sylvania, that  in  replevin  a  set-off 
is  inadmissible    in    the   sense   in 
which     that     term    is    commonly 
used ;  but    under  the  defalcation 
act  the   tenant   may   in    replevin 
deduct    from    the    rent    due,   the 
damages  he  may  have  sustained  by 
the  landlord's  breach  of  covenant 
in    the    same    lease,    relating   to 
the  demised  premises,  and  consti- 
tuting part  of  the  consideration  of 
the  rent.     Peterson  v.  Haight,  ]  50 

2.  Where  a  lease    recited   that  the 
lessee  was  to  make  certain  altera- 
tions  and   improvements   in  bulk 
windows,     &c.,    and     the     lessor 
agreed     to    contribute    a    certain 
proportion  of  the  amount,  and  at 
the  expiration  of  the  lease  he  was 
either  to  receive  back  such  propor- 
tionate sum,  the  lessee  leaving  the 
premises  as  he  received  them,  or 
to  take  the  improvements  made  by 
the  lessee  at  a  fair  valuation,  with 
the  deduction  of  such  proportion- 
ate sum  ;  and  after  the  expiration 
of  the   term,  no  valuation  having 
been  made  or  attempted,  the  lessor 
sold   the    premises   with    the   im- 
provements to  a  stranger,  and  dis- 
trained  upon    the    goods     of  the 
tenant  for  the  rent   in   arrear,   it 
was  held,  in  replevin  by  the  tenant, 
that  he  could  not  set  off  against 
or  deduct  from  the  rent  due,  the 
value  of  the  improvements  or  dam- 
ages for  taking  them.  Id. 

3.  Where  a  lessor  has  covenanted  to 
make  certain  repairs  and  improve- 
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merits  in  the  demised  premises,  and 
has  failed  to  perform  nis  covenant, 
the  tenant  is  entitled  in  replevin 
to  such  defalcation  or  reduction 
from  the  amount  of  the  rent  due 
as  is  equal  to  the  proportionate 
part  of  the  damages  for  the  year  ; 
but  he  is  not  entitled  to  a  deduction 
of  the  whole  amount  of  the  dam- 
age which  he  has  sustained  :  There- 
fore, where  the  goods  of  the  ten- 
ant were  distrained  for  the  third 
quarter's  rent,  it  was  held,  that  he 
could  not  deduct  the  damages  which 
he  had  sustained  during  the  quarters 
preceding.  Warner  v.  Caulk,  193 

4.  A  lot  of  ground   in  the   city  of 
Philadelphia  was  granted   in  fee, 
the  grantor  reserving  to  himself  in 
fee  a  certain  annual  ground-rent; 
afterwards    a    public    street    was 
opened  by  authority  of  law  through 
a  part  of  the  lot,  and  damages  were 
awarded  by  the  Court  of  Quarter 
Sessions  to  the  owner  of  the  lot ; 
a    part    of   which    damages    was 
ordered  to  be  paid  to   the  owner 
of  the  ground-rent:  Held,  that  the 
ground-rent    was   apportioned   by 
the  opening  of  the  street,  and  that 
the  rent  was  reduced  in  proportion 
to  the  amount  of  the  lot  taken  for 
the  public  use.     Cuthbert  v.  Kuhn, 

357 

5.  Equity  has  jurisdiction  to  decree 
an   apportionment  in   such   case; 
but  the  proportions  must  be  settled 
by  a  jury.  Id. 

LEGACY. 
See  FEME  COVERT,  4,  5.     WILL. 

LIBEL. 

See  SLANDER. 

LIEN. 

See  MECHANICS,  &c. 

LIMITATIONS,  STATUTE  OF. 
See  FEME  COVERT,  2.     INSOLVENT,  3. 

MECHANICS,  Ac. 
1.  Where  a  building  was  commenced 
in  June  1835,  and  a  person  who 
furnished  materials  without  filing 
any  claim,  commenced  a  personal 
action  against  the  contractor,  after 
the  expiration  of  six  months  from 
the  time  of  furnishing  the  materials 


and  without  making  the  owner  a 
party,  or  giving  him  notice  of  the 
suit,  and  obtained  judgment  and 
sold  the  building  and  lot  by  virtue 
of  an  execution  upon  the  judgment, 
as  the  property  of  the  contractor, 
within  two  years  from  the  com- 
mencement of  the  building,  it  was 
held,  ti  :it  the  purchaser  at  thw 
sheriff's  sale  acquired  no  title. 
Rogers  v.  Klingler,  33li 

2.  The    plaintiffs,  holding   liens   for 
materials   furnished   for  the  erec- 
tion  of  certain    buildings,    and   a 
sale  being  about  to  take  place  of 
the  buildings,  under  an  execution, 
an    agreement    wns   entered    into 
between  the  plaintiffs  and  A.  who 
had  previously  purchased  the  build- 
ings, subject  to  the  liens,  that  the 
sheriff's  sale  should  not  prejudice 
the   plaintiffs'  liens,  and   that  A. 
should  either  bid  up  the  property, 
so  as  to  pay  the  liens  in  full,  or 
that  he  should  buy  the  property, 
and  pay  the  liens.     The  property 
was  purchased  by  A.,  who  shortly 
afterwards  nuide  a  general  assign- 
ment of  his  property  for  the  pay- 
ment   of   creditors,    with    certain 
preferences,  including   therein  the 
plaintiffs  :  Hell,  that  the  assignees 
were     bound    by    the    agreement 
entered   into  between  A.  and  the 
plaintiffs;  and   that  the  liens   cf 
the  plaintiffs  continued,  and  might 
be  enforced  against   the  property, 
notwithstanding   the  sheriffs  sale 
and   the   assignment.     Twelves   v. 
Williams,  485 

3.  The   Act  of  the   30th  of  August 
1831,   which  provides,   that   after 
the  passage  of  the  act,   no  claim 
of  a  mechanic,  filed  in  pursuance 
of  the  Act  of  1800  should  continue 
to  be  a  lien  for  a  longer  term  than 
five  years  from   the  day  of  filing 
the  same,  unless  a  scire  facias  was 
sued  out  within  that  time,  did  not 
apply  to  claims  which   had   been 
filed  before  the  passage  of  the  act. 
Mustin  v.  Vanhook,  574 

MORTGAGE. 

See   EXECUTION,    1.      FEMB  COVERT, 
13,  14. 

ORPHANS'  COURT. 

See  FEME  COVERT,  17. 
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PARTNERSHIP. 

1.  A  charter-party   entered  into  be- 
tween the  owners  of  the  ship  of 
the  one  part,  and  A.  and  B.  of  the 
other    part,    witnessed,    that    the 
owners  agreed  to  send  the  ship  on 
the  voyage,  and  A.  and  B.  agreed 
to  go  as  supercargoes,  and  charter 
or  freight  540  tons  of  the  said  ship, 
at  a  certain  price  per  ton  ;  "  that 
is,"  A.  agreed  to  freight  375  tons, 
and  B.  agreed  to  freight  165  tons. 
The  defendant  contracted  with  A. 
for  the  freight  of  certain  goods  for 
him,  which  freight  was  paid  by  A. 
to  the  owners  :  Held,  that  A.  and 
B.   were  not  joint  contractors   or 
partners  in  respect  to  the  freight ; 
that    the     action     was     properly 
brought  by  A.  alone,  and  that  B. 
was  a  competent  witness  for  him. 
Coe  v.  Cook,  569 

2.  In  assumpsit  to  recover  the  freight 
of  certain  goods  belonging  to  the 
defendant,   it  appeared    that    the 
plaintiff  had  hired  a  certain  portion 
of  the  vessel  for  the  voyage,  by  a 
charter-party    under    seal,    which 
was  executed  by  one  of  the  owners 
of  the  vessel,  who  were  partners, 
in  the  partnership  name,  with  one 
seal.     The  full  amount  of  freight 
due  to  the  owners  was  afterwards 
paid  to  them  by  the  plaintiff,  and 
they  .  gave  him   a   receipt :   Held, 
that  the  charter-party  was  admis- 
sible in  evidence,  and  that  it  was 
not  a  valid  objection  to  its  admis- 
sion or  to  the  plaintiff's  recovery, 
that  it  was  executed  by  one  partner 
in  the  partnership  name.  Id. 

And  see  AGENT.     PRACTICE,  3. 

PAUPER. 

1.  Whether  a  person  of  weak  capacity 
may  gain  a  settlement  by  a  contract 
for  hiring.   Upper  Milford  v.  Lower 
Mac&mgie,  1 1 

2.  Under  what  circumstances  a  settle- 
ment by  birth  may  be  regained.  Id. 

PEDIGREE. 

See  EVIDENCE,  28. 

PLEADING. 

The  condition  of  a  bond,  reciting 
that  the  oblijror  had  sold  a  certain 
tract  of  land  to  the  obligee  and 
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that  there  were  certain  incum- 
brances  on  the  land,  existing  by 
judgment  and  otherwise,  declared 
that  the  bond  should  be  void,  if 
the  obligor,  his  heirs,  executors, 
&c.,  should,  at  all  times  thereafter, 
save,  indemnify,  and  keep  harmless 
the  obligee,  his  heirs,  &c.,  against 
all  judgments,  liens,  claims,  de- 
mands, suits,  actions,  charges,  dues, 
troubles,  and  expenses,  whatsoever, 
by  reason  of  any  mortgages,  judg- 
ments, arrearages  of  purchase- 
money,  &c. :  in  debt  on  the  bond 
against  the  executors  of  the  obligor, 
it  was  held,  that  it  was  not  a  suffi- 
cient breach,  that  the  obligor  had 
not  paid  the  arrears  of  purchase- 
money,  due  to  the  Commonwealth, 
without  showing  that  the  Common- 
wealth had  instituted  some  pro- 
ceeding against  the  land,  to  obtain 
payment,  or  that  the  obligee  had 
paid  the  money  to  the  Common- 
wealth ;  although  it  was  alleged, 
that  the  defendant  had  promised 
to  pay  ;  and  that  in  consequence 
of  a  promise  to  pay  the  amount, 
the  plaintiff  had  released  a  pur- 
chaser under  him,  from  a  lien  for 
the  money  due  to  the  Common- 
wealth. Broien  v.  Brodhead,  89 
And  see  CORPORATIONS,  3.  ERROR,  6. 
Quo  WARRANTO.  REPLEVIN,  3. 

POWER. 

Where  a  general  power  of  appoint- 
nient  is  given  and  executed,  the 
intention  of  the  party  executing 
the  power  is  to  be  sought  only  in 
the  instrument  by  which  the  ap- 
pointment is  made  ;  and  the  con- 
struction of  that  instrument  cannot 
be  affected  by  any  other  clauses 
in  the  instrument  by  which  the 
power  was  created.  Thompson  v. 
Garwood,  287 

And  see  FEME  COVERT,  9,  10,  11. 

WILL,  8. 

PRACTICE. 

1.  The  court  quashed  a  capias  issued 
upon  an  affidavit  made  by  the 
plaintiff  in  the  case,  setting  forth 
the  cause  of  action,  and  stating 
that  the  defendant  told  him  about 
three  weeks  before,  that  he  intended 
to  quit  the  Commonwealth,  and, 
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as  the  deponent  believed,  without 
leaving  sufficient  real  or  personal 
'estate.  &c.,  although  an  affidavit 
was  filed  at  the  same  time,  made 
by  a  person  in  the  employment 
of  the  plaintiff,  stating,  in  express 
terms,  that  the  defendant  was  about 
to  quit  the  Commonwealth,  with- 
out leaving  sufficient  real  or  per- 
sonal estate,  &c.  Bromley  v. 
Joseph,  10 

2.  The  court  refused   to  set  aside  a 
return   made   by  the   sheriff  in    a 
foreign   attachment :   but   granted 
leave  to  amend  it.    Maria  v.  Scher- 
merkorn,  1 3 

3.  Where  an  action   is   brought   by 
A.    to   the  use  of  B.,  proof  of  B. 
being  in  partnership  with  another 
person  who  is   equally  interested 
in  the  amount,  will  not  defeat  the 
action.     If  the  fact  is  material  to 
the  defendant,  he  may  have  it  put 
on   the   record   by  motion   to   the 
court.     Chambers  v.  Davis,         40 

4.  Where  on  the  trial  of  an  action 
against  an  executor  on  an  alleged 
assumption    of    his   testator,    the 
defendant's  counsel  admitted  that 
certain  manuscript  account  books, 
offered  in  evidence  by  the  plaintiff's 
counsel,  were  in  the  handwriting 
of  the  testator,  it  was   held  that 
this  admission  did  not   estop   the 
counsel  from  questioning  the   au- 
thenticity  of    a    particular    item, 
in  his  address  to  the  jury.    Towers 
v.  Hagner,  48 

5.  A  case  stated  for  the  opinion  of 
the  court,  ought,  like  a  special  ver- 
dict, to  contain  facts,  and  not  the 
mere  evidence  of  facts.     Diehl  v. 
Ihrie,  143 

6.  A    presumption  of  one  fact  from 
others,  is  an  inference  of  fact ;  and 
although  according  to  the  rule  of 
law,  the  iury  may  be  bound  to  make 
the  presumption,  yet  the  court  can- 
not make  it  without  them.  Id. 

7.  Where  a  case  was  stated  for  the 
opinion  of  the  court  below,  setting 
forth  that  the  ancestor  of  the  de- 
fendant  executed   a   bond   to  the 
plaintiffs'  testator  more  than  twenty 
years  before  the  bringing  of  the  suit, 
and  setting  forth  also  various  cir- 
cumstances alleged  by  the  plaintiffs 
as  sufficient  to  repel  the  presump- 
tion of  payment  arising  from  the 


lapse  of  time  ;  and  the  court  below, 
on  this  case,  gave  judgment  for  the 
plaintiffs,  the  Supreme  Court,  on 
error,  reversed  the  judgment,  and 
remitted  the  case  to  the  court 
below  for  further  proceedings 
Diehl  v.  Ihrie,  143 

8.  Where  one  of  two  persons  liable  to 
a  joint  action  is  about  to  quit  the 
Commonwealth     without     leaving 
sufficient  real    or   personal   estate 
therein  to  satisfy  the  demand,   a 
capias  may  be  issued  against  both. 
Ex  parte  Ocerick,  175 

9.  In  an  action  by  the  endorsee  of  a 
bill  against  the   acceptor,  the  de- 
fendant filed  an  affidavit  of  defence, 
setting  forth  that  the  bill  was  made 
and  accepted  with  the  expectation 
of  its  being  discounted  at  a  certain 
bank,  for  the  benefit  of  the  acceptor, 
and  for  that  purpose  was  handed 
to  the  drawer,  who  was  unable  to 
get  it  discounted  ;  and  that  the  de- 
ponent had  learned  that  the  drawer 
gave  the  bill  to  the  plaintiff  as  a  col- 
lateral security  for  a  smaller  sum, 
borrowed  by  him  from  the  drawer, 
and   "  that  the   plaintiff   did  not 
receive  the  bill  in  the  ordinary  and 
usual  course  of  business,  but  re- 
ceived it  under  circumstances  of 
suspicion,  and   such  as  ought   to 
have  put  him  on  inquiry  :"  Held, 
that   this  affidavit  was    not   suffi- 
cient to  prevent  a  judgment  under 
the  act  of  the  28th  of  March  1835, 
relating  to  the  District  Court  for 
the  City  and  County  of  Philadel- 
phia.    Stitt  v.  Garrett,  281 

10.  In  an   action  by  the  endorsee  of 
a    promissory    note     against    the 
drawer,  the  defendant  filed  an  affi- 
davit of  defence,  setting  forth  that 
on  a  certain  day  (after  the  date  of 
the  note  and  before  it  fell  due),  hie 
creditors    signed    an     agreement, 
under  their  hands  and  seals,  giving 
him  an  extension  of  time  for  pay- 
ing their  debts,  which  agreement 
was  annexed  to  the  affidavit,  and 
contained  a  covenant  not  to  sue. 
&c.,  and  also  a  covenant  to  take 
up  such  notes  of  the  defendant  as 
they  had  passed  away  when  they 
should  become  due.     The  affidavit 
further  stated,  that  the  payee  of  the 
note  executed  the  deed  of  exten- 
sion, by  the  consent  and  approba- 
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tion  of  the  plaintiff,  as  the  depo- 
nent verily  believed,  &c. :  Held, 
that  this  affidavit  was  not  sufficient 
to  prevent  a  judgment  under  the 
act  28th  March  1835.  Milne  v. 
Hamilton,  284 

11.  If  a  party  before  he  has  opened 
his  case,  endeavor  to  introduce  it 
to  the  jury  by  cross-examining  the 
witnesses  of  the  opposite  party,  the 
judge   before   whom   the  cause  is 
tried,   may   arrest    such    cross-ex- 
amination, and   prevent   the  ques- 
tions from  being  put  in  that  stage 
of  the  cause.     Mackinley  v.    Mc- 
Gregor, 369 

12.  Against  a  party  demurring  to  evi- 
dence, every  fact  is  taken  pro  con- 
fesso  which  the  jury  might,  with 
the  least  degree  of  propriety,  have 
inferred  from  the  evidence.          Id. 

13.  In  assumpsit  for  work  and  labor 
done  for  the  defendant,  a  rule  was 
obtained  upon  the  plaintiff  in  the 
year  1829,  to  show  cause  why  his 
books  of  original  entries,  contain- 
ing the  charges  upon  which   the 
action  was  founded,  should  not  be 
produced  at  the  trial,  or  in  default 
thereof,  judgment  of  nonsuit,  ac- 
cording to  the  provisions  of  the  act 
of  the  29th  of  February  1798.   The 
affidavit    of   the  defendant    upon 
which   the  rule  was  granted,  set 
forth  that  it  was  necessary  to  his 
defence,  that  the  books  should  be 
produced  to  show  against  whom  the 
charges  were  originally  made.     At 
the    trial    which     took    place    in 
1838,  the  plaintiff's  counsel  stated 
that  the  plaintiff's  books  were  de- 
stroyed  by  an    accidental   tire   in 
1833,   and  that  he   admitted   that 
the  charges  in  the  plaintiff's  books 
were  originally  made  against  a  third 
person  and  not  against  the  defend- 
ant.    On    a  motion  for  a   nonsuit 
made  to  the  court  in  bane,  ex  parte 
affidavits  of  the  plaintiff  and  an- 
other were   produced,  stating  the 
fact  of  the  destruction  of  the  plain- 
tiff's building,  and  of  his  books  and 
papers  contained  therein,  in  1833. 
Held,  that  the  defendant  was  en- 
titled   to  a  judgment   of   nonsuit. 
McNair  v.   Wilkens,  551 

And  see  ASSIGNMENTS,  2.  ERROR. 
EVIDENCE,  1,  15.  EXECUTION. 
TRUSTEES. 


PRESUMPTION. 
See  PRACTICE,  6,  7. 


PROMISSORY  NOTE. 

1.  A  notice  sent  through    the  post- 
office  to  the  maker  of  a  note,  is  not 
such  a  demand  as  the  law  requires, 
where  his  residence  is  supposed  to 
be  ascertained.    Stuckert  v.  Ander- 
son, 1 1 6 

2.  Where  the  notary  was  informed, 
on  inquiry,  that  the  maker  resided 
in  or  near  a  post-town  in  an  adjoin- 
ing county,  it  was  held  that  a  de- 
mand sent  through  the  post-office 
was   not   sufficient   to   charge  the 
endorser.  Id. 

3.  Where  a  note  has  been  discounted 
by  a  bank,  it  seems  that  it  would 
not  be  due  diligence,  if  the  notary 
inquired  only  of  the  directors  and 
officers  of  the  bank,  respecting  the 
residence    of   the    first    endorser 

Id. 

4.  It  is  settled,  that  whether  or  not 
due  diligence  was  used  in  making 
inquiry  for  the  endorser,  is  a  mixed 
question   of    law    and   fact:    The 
court  are  to  give  their  opinion  on 
the  law  to   the  jury  according   to 
the  circumstances  as  they  appear  ; 
but  the  jury  must  decide  the  fact 
whether  there  was  due  diligence  or 
not.  Id. 

5.  A.  deposited  with  the  defendants 
for  collection,  certain    promissory 
notes    payable   to   him.     The   de- 
fendants had  previously  discounted 
for    A.    an    accommodation    note, 
drawn  by  B.  in  his  favor,  and  en- 
dorsed by  him  :  and  this  note  fall- 
ing due,  and  the  defendants  requir- 
ing  another   endorser,  A.    agreed 
that   the   defendants   should    hold 
the   notes   deposited,  as   collateral 
security  for   the   payment  of  the 
note  on    which    he   was   endorser. 
Shortly  afterwards,  A.  made  an  as- 
signment  of   all    his  property  for 
the  payment  of  such    creditors  as 
should  execute  a  release  of  all  de- 
mands, &c.     The  defendants   exe- 
cuted the  release,  and  received  cer- 
tain dividends   under   the   assign- 
ment :   Held,  that  they  had  a  right, 
nevertheless,  to  retain  the    notes 
deposited  with  them,  until  payment 
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of  the  note  discounted   by  them. 
Lewis  v.  Bank  of  Penn  Township, 

531 
And  see  PRACTICE,  10. 

QUARTER  SESSIONS. 
See  ROADS.    TRESPASS. 

QUO  WARRANTO. 

1.  Amendments  of  the  pleadings  in 
quo  warranto  may  be  admitted  at 
the  discretion  of  the  court.  Com- 
monwealth v.  GUI,  228 

2  On  a  quo  warranto  to  show  why 
the  defendants  hold  and  exercise  a 
certain  office,  it  is  not  sufficient,  in 
general,  to  aver,  that  they  were 
"  duly  elected"  to  the  office.  Id. 

5.  But  where  a  plea,  in  audition  to 
this,  set  out  the  time  and  place  of 
the  election,  and  averred  that  it 
was  held  in  pursuance  of  the  au- 
thority granted  by  the  charter,  and 
of  the  provisions  of  an  Act  of  As- 
sembly, copies  of  which  were  an- 
nexed, it  was  held,  that  this  was 
sufficient.  Id. 

4.  To  a  quo  warranto  calling  upon 
the  defendants  to  show  why  they 
exercised  the  office  of  directors  of 
a  certain  incorporated  company, 
they  filed  a  plea,  setting  forth,  that 
on  the  9th  of  January  1837,  they 
were  duly  elected  and  chosen  di- 
rectors, agreeably  to  the  original 
charter,  and  to  the  provisions  of  a 
certain  Act  of  Assembly  (which 
provided  for  an  annual  election), 
and  thereby  became  entitled  to  all 
the  rights,  privileges,  &c.,  of  di- 
rectors ;  and  further,  that  on  the 
1st  of  May  1837,  they  were  again 
duly  elected  directors,  agreeably  to 
the  provision  of  a  certain  other  Act 
of  Assembly,  and  to  certain  resolu- 
tions of  the  corporation  ;  and  that 
on  the  2d  of  May  1837.  at  a  meet- 
ing of  the  directors  it  was  resolved, 
that  in  case  the  last-mentioned  elec- 
tion should  prove  to  have  been  ir- 
regular and  illegal,  then,  in  obe- 
dience to  the  fourth  section  of  the 
charter  of  incorporation,  the  per- 
sons so  elected  would  continue  to 
hold  and  exercise  their  offices  by 
virtue  of  their  election  in  January 
preceding.  On  demurrer  to  this 
plea,  ii  was  held,  that  as  either  elec- 


tion, if  valid,  would  constitute  a 
sufficient  defence,  the  plea  was 
bad  for  duplicity  and  uncertainty. 
Commonwealth  v.  Gill,  228 


RAILROADS,  Ac. 

1.  By  an  Act  of  Assembly,  passed  in 
1831,  a  company  was  incorporated, 
for  the  purpose  of  making  a  rail- 
road from  Philadelphia  to  the  line 
of  the  state  of  Delaware,  with  au- 
thority to  locate  the  road  along  the 
route  of  the  Baltimore  post  road, 
or  as  near  thereto  as  the  ground 
would  admit.    The  act  also   con- 
tained a  p-ovision  for  the  assess- 
ment and  payment  of  damages  to 
the  owners  of  land  taken  for  the 
purposes  of  the  road.     In  1838  an 
act  was   passed   which    provided, 
"  that   Prime   street,    from   Broad 
street  to  Gray's  ferry  road,  in  the 
county  of  Philadelphia,  be,  and  the 
same    is   hereby   laid  out  of  the 
width   and    in  the  same  direction 
that  it  is  now  opened  from  Eleventh 
street  to  Broad  street :  and  it  shall 
be  the  duty  of  the  commissioners 
of  the  said  county  forthwith  to  open 
or  cause  to  be  opened  the  street 
aforesaid ;    the   damages  accruing 
therefrom  to  be  assessed  and  paid 
in  the  usual  manner,  except  that 
one-third  of  the  expenses  arising 
from  the  increased  width  of  said 
Prime  street  shall  be  paid  by  "  the 
above-mentioned   company  ;  "  and 
the  said  company  are  hereby  au- 
thorized to  lay  a  double  track  of 
rails  in  the  centre  of  the  said  street 
immediately  after  the  passage  of 
this  act,  and  in  no  other  street  run- 
ning parallel   therewith  ;   and  the 
said  company  are  hereby  required 
to   grade   the   said    Prime   street, 
from  Broad  street  to  Gray's  ferry 
road    for   ordinary  travelling   and 
use."     Held,  that  it  was  not  law- 
ful for  the   said   company,  under 
these  acts,  to  enter  upon  private 
land,  for  the  purpose   of  locating 
and    laying    their   railroad,   until 
Prime  street  should  first  have  been 
opened    by    the    county    commis- 
sioners :  and  that  it  was  a  proper 
case  for  an  injunction.     Jarden  v. 
Railroad  Company,  502 

2.  Where  an  Act  of  Assembly  di- 
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rected,  that  if  the  parties  could  not 
agree  upon  the  amount  of  damages, 
it  should  be  lawful  for  the  Courl 
of  Common  Pleas  to  award  a 
venire,  &c.,  and  on  the  report  ol 
the  jury  and  final  judgment  there- 
on, and  on  the  payment  of  the 
amount  of  damages  to  the  owner 
of  the  land,  or  if  he  should  refuse 
to  receive  it,  or  be  incapable,  &c., 
then,  on  payment  of  the  money 
into  court,  the  company  should  be- 
come seised  of  the  same  estate,  &c., 
as  the  owner  had,  it  was  held,  that 
after  such  judgment  and  payment 
of  money  into  court,  &c.,  the  com- 

Eany  had  a  right  to  enter  upon  the 
ind  in  respect  to  which  damages 
were  awarded,  although  a  certio- 
rari  had  issued  from  the  Supreme 
Court  to  remove  the  proceedings, 
and  the  proceedings  were  there 
depending ;  and  that  they  were  not 
to  be  considered  as  trespassers  ab 
initio,  on  account  of  any  excess. 
Schuler  v.  Railroad  Co.,  555 

And  see  COURTS. 

RECEIPT. 

See  EVIDENCE,  13. 

RECITAL. 
See  EVIDENCE,  28. 

RELEASE. 

See  PROMISSORY  NOTE,  5.     SURETY. 

REMAINDER. 

See  WILL,  7,  8. 

RENT. 

See  LANDLORD  AND  TENANT. 

REPLEVIN. 

1.  Where  an  assignment  was  made 
by  a  sheriff  of  a  replevin  bond,  to 
the  defendant  in  the  replevin,  who 
brought  suit  against  the  obligors 
and  obtained  judgment  by  confes- 
sion against  one  of  them,  who  was 
an  inhabitant  of  another  state,  it 
was  held,  that  the  remedy  against 
the  sheriff  was  suspended  during 
the  continuance  of  the  proceeding^ 
upon  the  bond  ;  and  that  a  suit 
could  not  be  maintained  against 
him  after  such  assignment,  without 
judicial  evidence  of  the  insolvency 


of  the  obligors.     Commonwealth  v. 
Rees,  124 

2.  The  mere  taking  an  assignment  of 
a  replevin  bond  does  not  discharge 
the  sheriff.  Id. 

3.  In  replevin  the  plea  of  non  cepit 
admits  the  property  to  be  in  the 
plaintiff,  and  puts  in  issue  only  the 
taking   and   detention.     Although 
the  taking  were  rightful,  or  excus- 
able, the  plaintiff  will   recover  if 
the    detention    by   the    defendant 
were    wrongful ;     and,    generally 
speaking,  the   property  being  ad- 
mitted  by  the  plea  to  be  in  the 
plaintiff,    any    detention    will    be 
wrongful.     As  to  goods  delivered 
to  the   plaintiff  in   replevin,   and 
remaining  with  him,  he  can  only 
recover  damages   for  the  caption 
and  detention.     But   as  to  goods 
eloigned  he  may,  in  addition  there- 
to, recover  their  value  in  damages. 
Mackinley  v.  McGregor,  369 
And  see  LANDLORD  AND  TENANT. 

ROADS. 

1.  A  special  allocatur  is  still  neces- 
sary in  the  case  of  a  certiorari,  to 
remove  proceedings  in  the  Quarter 
Sessions  on  the  opening  of  a  road 
in  the  county  of  Philadelphia,  not- 
withstanding the  provisions  of  the 
act  of  13th  June  1836,  "relating 
to  roads,  highways  and  bridges." 
Road  from  Thomas's  Creek,         11 

2.  In  April  1836,  a  petition  was  pre- 
sented to  the  Court  of  Quarter  Ses- 
sions of  Bucks  county,  praying  for 
the  appointment  of  a  jury  to  view 
and  lay  out  a  certain  road.     View- 
ers   were    accordingly   appointed, 
who  reported  that  they  had  viewed 
and  laid  out  the  road  applied  for. 
Their  report    was    filed    at    Sep- 
tember   Sessions    1836,   and    con- 
firmed nisi  on    the  13th   of  Sep- 
tember.     At    December    Sessions 
1836,  upon  petition,  a  jury  of  re- 
view was  appointed,  who  reported 
to   February    Sessions   1837,   that 
they  were  not  able  to  agree.     This 
report  was  confirmed  nisi  on  the 
14th   of  February.     On  the    13th 
of  May  1837,  the  clerk  of  the  ses- 
sions issued  an  order  to  open  the 
road,  as  laid  out  by  the  viewers ; 
which  order  was  quashed   by  the 
Court  of  Quarter  Sessions  ;  and  the 
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Supreme  Court,  on  appeal,  affirmed 
the  decree  of  the  sessions  quashing 
the  order.  Road  in  Bucks  County, 

105 

SALE  OF  GOODS. 
See   FEME   COVERT,   6,   7.      VENDOR 
AND  VENDEE,  2. 

SALE  OF  LAND. 
See  VENDOR  AND  VENDEE. 

SAVINGS  INSTITUTION. 
See  CORPORATIONS,  4. 

SET-OFF. 

In  debt,  on  bond  by  A.  assignee  of 
B.,  the  obligee,  against  C.,  the 
obligor,  it  appeared,  that  at  the 
time  of  giving  the  bond,  a  settle- 
ment was  made  and  releases  exe- 
cuted, of  all  claims  which  A.  and 

B.  had  against  C.,  and  which  C. 
had   against   A.  :   and   A.  having 
said,  "  now  you  will   go  and  buy 
another    judgment    against    me," 

C.  replied,   ''  I   will   not  buy  any 
judgment  against  you.     I  will  pay 

the  bond  when  it  becomes  due :" 
Held,  that  after  this  agreement, 
C.  could  not  set  off  a  judgment 
against  B.  which  was  assigned  to 
him  after  the  execution  of  the 
bond.  Hennis  v.  Page,  275 

And  see  LANDLORD  AND  TENANT, 
1,  1,  3. 

SETTLEMENT. 
See  PAUPER. 

SHERIFF. 
See  REPLEVIN,  1. 

SHERIFFS  SALE. 
See  EXECUTION.     MECHANICS,  1,  2. 

SLANDER. 

1.  In  slander,  though  evidence  of  all 
the  words   alleged    need    not    be 
given,  it  seems  necessary  that   at 
least  some  of  those  that  are  action- 
able should  be  proved  as  thev  are 
laid.     Foster  v.  Small,  "  138 

2.  It  is  not  actionable  to  say  of  a 
physician  that  he  is  a  "  two-penny 
bleeder."  Id. 

3.  A  declaration  in  slander  charged 
the  defendant  with   asserting  of 


the  plaintiff,  "  He  is  not  a  physi- 
cian, but  a  two-penny  bleeder." 
The  words  sworn  to  by  one  witness 
were,  "  If  Doctor  F.  is  a  two-penny 
physician  I  am  none ;  I  am  a 
regular  graduate,  and  no  quack." 
Another  witness  swore  to  the  fol- 
lowing words,  "  Doctor  F.  is  no 
regular-bred  physician  ;  he  has  no 
diploma  ;  he  kills  his  patients,  and 
bleeds  them  to  death."  Held,  that 
the  proof  did  not  support  the 
declaration.  Foster  v.  Small,  138 

4.  It  seems  that  it  is  not  actionable 
to  charge  a  physician  in  Pennsyl- 
vania with  want  of  a  diploma,  or 
of  a  collegiate  training.  Id. 

5.  In   an  action  on  the  case   for  a 
libel  the  declaration  averred  that 
the  plaintiff  was  an   applicant   to 
the  Court  of  Quarter  Sessions  for  a 
tavern  license,  and  that  the  defend- 
ant, maliciously,  &c.,  intending  to 
injure  him,  &c.,  presented   to  the 
judges  of  the  said  court  a  remon- 
strance, containing  the  false,  scan- 
dalous, malicious  words  following, 
viz.,   speaking  of  the   tavern   for 
which  the  plaintiff  was  an  appli- 
cant, "  It  (the  said  tavern  meaning) 
is  not  designed  for  the  accommo- 
dation  of   travellers,   but    merely 
calculated  (thereby  meaning   that 
the  said  plaintiff  intended  it)  as  a 
place   of  resort  for  the  idle    and 
dissipated."     Held,  that  the  plain- 
tiff could  not  produce  evidence  on 
the  trial  of  his  good  conduct  and 
character.     Flitcraft  v.  Jenks,  158 

6.  Where  words  which  might  other- 
wise be  libellous  are  contained  in 
a  remonstrance  which  a  citizen  has 
a  right  to  present  to  a  public  au- 
thority, malice  must  be  proved  by 
the    plaintiff;    and   unless   it    be 
proved  the  action  is  not  maintain- 
able, although  the  allegations  are 
shown  to  be  false.  Id. 

STAY  OF  EXECUTION. 
See  EXECUTION,  3. 

STOCKHOLDER. 
See  CORPORATIONS. 

SUPREME  COURT. 

See  CORPORATIONS,  1,  2.    COURTS. 

RAILROADS,  2. 


INDEX. 


631 


SURETY. 

1.  In  an  action  against  the  surety  in 
a   bond    given    in    the    Orphans' 
Court,  to  secure   the   distributive 
share    of    the     plaintiff     in     the 
property  of  an  intestate  where  the 
defence  was,  that  the  plaintiff  had 
executed  a  release  to  the  principal 
obligor,   of    all    demands    arising 
from  the  said  bond,   it  was  held, 
that   evidence   was  admissible   of 
what  took  place  before  and  at  the 
execution  of  the  release,  to  prove 
that    a   fraud  had   been  practised 
upon  the  plaintiff  in  respect  to  the 
execution  of  the  release,  although 
it  was  not  alleged  that  the  defend- 
ant was   present  or  privy  to   the 
fraud.     Gordon  v.  McCarty,      407 

2.  Although  a  release  may  have  been 
obtained  by  a  fraud  practised  upon 
the  obligee  by  the  principal  obli- 
gor  in  a  bond,  yet  if  the  surety 
were  not  a  party  to  the  fraud,  and 
the  obligee  suffer  several  years  to 
elapse    without  bringing    suit  or 
giving  notice  to  the  surety  of  the 
fraud  practised,  during  which  time 
the    principal   becomes   insolvent, 
these  circumstances  will  in  equity 
discharge  the  surety.  Id. 

TRESPASS. 

In  trespass  for  breaking  the  plain- 
tiff's close,  the  defendant  justified 
under  an  order  of  the  Court  of 
Quarter  Sessions,  which  directed 
the  opening  of  a  certain  street 
through  the  plaintiff's  land,  the 
defendant  being  a  commissioner 
of  streets :  Held,  that  the  order 
was  a  sufficient  justification  to  the 
officer,  and  that  the  validity  of  the 
order  could  not  be  inquired  into 
in  that  action.  Adle  v.  Sherwood, 

481 

TRUSTEES. 

1.  A    petition    under    the   Acts   of 
Assembly   relating  to   trusts   and 
trustees  ought  to  set  forth  enough 
to   show   the  nature   and  ground 
of  the  claim,  so  that  it  may  appear 
upon  the  record  what   was  asked 
and   what  was   done.      Ex  parte 
Morton,  170 

2.  But  where  the  petition  stated  that 
the  trustee  had  in  his  hands  a  por- 
tion of  the  estate  of  A.  B.,  to  be 


disposed  of  according  to  the  will 
of  A.  B.,  the  greater  part  of  which 
was  payable  to  the  petitioner,  and 
that  on  the  settlement  of  his 
accounts  a  certain  sum  was  found 
to  be  in  the  hands  of  the  trustee, 
of  which  a  certain  sum  was  pay- 
able to  the  petitioner :  and  it 
appeared  by  the  answer  that  all 
the  circumstances  were  known 
to  the  respondent,  and  had  been 
before  the  court  on  a  previous  cita- 
tion, and  were  upon  its  record, 
and  no  exception  was  taken  in  the 
court  below  to  the  form  of  the  pe- 
tition, this  court  refused  to  reverse 
the  decree,  on  the  ground  of  the 
petition  being  defective  in  setting 
forth  the  case.  Ex  parte  Morton, 

170 

VENDOR  AND  VENDEE. 

1.  Ejectment   cannot  be  maintained 
by  the  vendor  of  land   against  his 
vendee,   or  any    person    claiming 
under  him,  to  enforce  payment  of 
the  purchase-money,  where  a  con- 
veyance   has    been  made,   and   a 
bond  taken  for  the  money.     Mc- 
gargel  v.  Saul,  19 

2.  In  an  action  for  goods  sold   and 
delivered,  it  is  not   necessary    to 
prove  an  express  promise  on  the 
part  of  the  vendee  to  pay  for  the 
goods.    Adams  v.  SteamUt  Co.,  75 

3.  Although  the  acceptance  of  a  deed 
in  pursuance  of  articles  of  agree- 
ment is  prima  facie  and  generally 
an   extinguishment  of  the   agree- 
ment, yet  if  the  vendor  fraudulently 
induce  the  vendee  to  accept  a  deed 
by   making   him  believe  that  the 
whole  of  the  land  contracted  for 
is  included  in  the  deed,  the  agree- 
ment is  not  merged,  and  the  vendee 
may  maintain  an  action  upon    it. 
Lee  v.  Dean,  316 

4.  And  such   action    may  be   main- 
tained,   although    the   vendee  has 
paid  the  full    amount  of  the  con- 
sideration money  to  the  vendor.  Id. 

5.  The    vendee    in   such    case   may 
maintain  an    action    of  assumpsit 
for    the   non-performance    of    the 
contract,    and    is  not    obliged    to 
bring    an   action  for  deceit:   nor 
would   an   action   of  covenant  be 
proper.  Id. 
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6.  In  an  action  on  an  agreement  to 
convey   land,    where    the  plaintiff 
had  paid  the  consideration-money, 
and  the  defendant  had  fraudulently 
omitted  in  the  deed  of  conveyance 
part  of  the  land  contracted  for,  it 
was  held  not  to  be  error,  that  the 
judge  told  the  jury,  that  though, 
as  a  general  rule,  the  value  of  the 
property  was  the  measure  of  dam- 
ages, yet   they   were  not   impera- 
tively restricted  to   that  standard, 
but  might  include  in  their  verdict 
the  necessary  expenses  of  the  plain- 
tiff, if  they  deemed  it  prudent  and 
reasonable  to  do  so.     Lee  v.  Dean, 

316 

7.  By  articles  of  agreement,  A.  con- 
tracted to  sell  to  B.  a  certain  num- 
ber of  acres  of  coal  land,  and  to 
execute  a  deed  to  him  on  the  pay- 
ment of  a  certain  sum  of  money. 
Afterwards  B.,  by  articles  of  agree- 
ment, sold  to  C.  the  said  contract 
on  certain  terms,  viz.,  the  payment 
of  a  certain  sum  of  money  at  the 
time  the  deed  was  to  be  delivered 
by  A.,  provided  C.  should  be  satis- 
fied  as   to  the  title   to  the  land  ; 
for   which    purpose    a    reasonable 
time  was  to  be  allowed  for  the  in- 
vestigation of  the  title.     After  this 
A.  conveyed  the  land  to   C.  with 
general   warranty.     In    an  action 
by  B.  against  C.  on  a  bond  given 
by   him   for   the    purchase-money 
under   the   contract,   it   was  held, 
that  C.  could  not  set  up  as  a  de- 
fence, that  the  title  to  the  land  was 
defective,  in  consequence  of  which 
he   had   failed   in    an    attempt   to 
recover    the    land    by   ejectment. 
Smith  v.  Sillyman,  589 

And  see  FEME  COVERT,  6,  7.    PLEAD- 
ING.    EVIDENCE,  31,  32. 


WARRANT  AND  SURVEY. 
See  LAND,  1. 

WILL. 

1.  On  the  trial  of  an  issue  to  deter- 
mine the  validity  of  a  will,  one  of 
the  subscribing  witnesses  having 
proved  its  execution,  testified,  on 
the  cross-examination,  that  he 
heard  of  there  having  been  a 


former  will :  Held,  that  he  could 
not  be  asked,  on  such  cross-exam- 
ination, whether  he  had  ever  heard 
the  plaintiff  say  what  had  become 
of  that  former  will,  and  whether  it 
was  destroyed.  Brown  v.  Mollis- 
ton,  129 

2.  On  the  trial  of  the  same  issue,  a 
witness  was  called  by  the  defend- 
ant, and  asked  if  he  was  present 
at  any  conversation   between   the 
plaintiff,     the     principal    devisee 
under  the  will,   and  the  testator, 
about  the  disposition    of  his  pro- 
perty, and  what  that  conversation 
was :  Held,  that  the  question  was 
properly  overruled  :  not  being  con- 
nected with  the  testamentary  dis- 
position then  in  issue.  Id. 

3.  On   the  trial  of    such  issue,   evi- 
dence is  not  admissible  to  prove 
the    contents   of     a    former  will, 
unless   notice   has  been  given   tc 
produce  such  former  will,  or  some 
evidence    be  given   or   offered,  to 
show  that  it  has  been  destroyed : 
And  it  was  held,  that  a  witness 
could  not  be  asked  if  the  plaintiff 
ever  told  him  what  had  become  of 
such  former  will.  Id. 

4.  Where  the  validity  of  an  alleged 
will    is  contested  on  the   grounds 
of  imbecility  of  mind  and  undue 
influence  on  the  testator,  it  is  not 
error  to  charge  the  jury,  that  "  facts 
and   circumstances  were   the   pri- 
mary evidence  on  which  they  must 
rely,  and  not  the  opinion  of  wit- 
nesses as  to  the  soundness  or  ca- 
pacity to  make  a  will ;"  nor  is  it 
error  to  charge  in  such  case  that 
"  the  influence  exercised  in  procur- 
ing a  will  which  is  sufficient  to  set 
it  aside,  must  be  such  as  destroys 
free  agency.     There  must  be  im- 
prisonment of  the  body  or  mind  ; 
and  that  unless  the  jury  were  satis- 
fied  that  there  was  such  physical 
force  exerted,  arising  from  actual 
duress,    or   imprisonment    of   the 
body,  or  such  mental  force,  arising 
from    threats,   as    prevented    free 
agency,  they  were  not  to  consider 
the  influence  exerted  by  the  testa- 
tor's daughter  as  improper,  or  suffi- 
cient to  invalidate  the  will."       Id. 

5.  It  is  a  general  rule,  that  when  a 
will  contains  two  clauses,  totally 
inconsistent  and  incapable  of  being 
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reconciled,  the  latter  shall  have  a 
preference.     Lewis's  Estate,      162 

6.  A  testator  directed  that  his  wife 
should  have,  during  life,  the  annual 
interest  or  income  arising  from  the 
rents  and  sales  of  one  equal  third 
part  of  his  whole  estate,  lands  and 
tenements,  whether  the  same  con- 
sisted of  legal  or  equitable  titles, 
after  all  necessary  expenses,  &c., 
in  recovering  the  same  and   com- 
pleting the  titles  thereof,  &c.,  first 
deducted.     In  a  subsequent  clause 
he  directed   that  his  personal  es- 
tate, after  certain  deductions,  "  and 
also  deducting  thereout  so  much  as 
may  be  necessary  for  discharging 
my  just  debts  and  completing  my 
titles    to    my    Kentucky    lands," 
should  be   divided   among  certain 
persons :  Held,  That  the  cost  and 
charges  of   completing   the   titles 
to  the  Kentucky  lands  were  to  be 
paid  out  of  the  general  estate.    Id. 

7.  One  devised  as  follows:  ''  I  give 
and  devise  to  my  wife  A.,  all  my 
estate  situate  in  the  township  of  E., 
for  and  during  her  natural   life, 
and  to  her  issue  by  me  begotten, 
his  or  her  heirs  and  assigns  for- 
ever ;  but  if  no  heir  by  me  should 
live  to  the  age  of  twenty-one  years, 
or  marry,  my  will  then  is  that  my 
real  estate  shall  be  equally  divided 
between  my  sister  S.'s  children  and 
the  children  of  my  brother  W.,  pro- 
vided he  should  have  any."     The 
testator  died  on  the  day  after  the 
date  of  his  will.    His  wife  was  then 
enciente  of  a  child  who  was  born 
after  the  death  of  the  testator,  and 
survived  her  mother,  but  died  under 
the  age  of  twenty-one  years,   and 
unmarried.     Held,  that  the  limita- 
tion over  to  the  children  of  S.  and 
W.,  was  an  executory  devise,  and 
not   a  contingent  remainder,  and 
consequently  that  the  children  of 
W.,  who  might  be  born  after  the 
death   of    the   posthumous    child, 
would  be  entitled  to  take.     Wells 
v.  Ritter,  208 

8.  A.  devised  certain  real   estate  to 
trustees   in  fee,  in  trust  for  the 
separate  use  of  her  niece  H.  F., 
for  life,   with    remainder    to   her 
child   or   children   surviving  her ; 
but  if  H.   F.  should  die  without 
leaving   a  child  or  children,  &c., 


surviving  her,  then  the  testator 
devised  the  estate  to  such  person 
and  persons,  and  for  such  estate, 
&c.,  and  in  such  manner,  &c..  as 
she,  the  said  H.  F.,  by  her  last 
will,  &c.,  should  nominate  and  ap- 
point ;  and  for  want  of  such 
appointment,  the  testator  devised 
the  estate  to  R.  K.  F.,  in  fee.  H. 
F.  married  after  the  death  of  the 
testator,  but  had  no  issue,  and 
made  a  will,  by  which  she  devised 
to  her  executors  the  real  estate 
which,  by  the  will  of  A.  was  made 
subject  to  her  appointment,  to  hold 
the  same,  in  trust,  to  permit  her 
brother,  R.  K.  F..  to  receive  the 
rente,  &c.,  during  life,  and  at  and 
from  his  decease  to  convey  the  same 
to  the  children  of  the  said  R.  K. 
F.,  their  heirs  and  assigns  forever, 
in  equal  proportions.  At  the  date 
of  the  will,  and  at  the  death  of  H. 
F.,  R.  K.  F.  had  two  children,  who 
died  in  1835,  unmarried  and  with- 
out issue,  leaving  their  father  and 
mother  surviving:  Held,  that  the 
limitation  of  the  remainder  was 
not  confined  to  the  children  of  R. 
K.  F.  living  at  the  date  of  the  will 
and  the  death  of  H.  F.,  but  ex- 
tended to  all  who  might  come  in 
esse  to  the  time  of  the  death  of  R. 
K.  F.,  and  consequently,  that  R. 
K.  F.  was  not  entitled  to  call  for  a 
conveyance  of  the  legal  estate  from 
the  trustees.  Thompson  v.  Gar- 
wood,  287 

9.  Where  a  certain  sum  of  money  was 
bequeathed    by    a    testator    to    a 
"  Foreign  Missionary  Society,"  and 
it  appeared  that  no  society  with 
that  designation  existed  at  the  date 
of  the  will,  or  at  the  death  of  the 
testator,    it    was    held,    that    the 
residuary  legatees  and  not  the  next 
of  kin,  were  entitled  to  the  amount 
of  the  legacy.     Woolmer's  Estate, 

477 

10.  A  testator,  after  giving  to  his  wife 
all  his  household  and  kitchen  fur- 
niture, for  her  sole  and  separate 
use,  declared  it  to  be  his  "  express 
intention,  that  this  devise,  and  that 
which  he  should  thereinafter  devise 
to  her,  should  be  in  full  satisfaction 
and  lieu  of  dower."     He  then  gave 
to  her  "  the  yearly  sum  of  $600  for 
and  during  her  natural  life,  if  she 


634 


INDEX. 


should  so  long  remain  my  widow, 
to  be  paid  to  her  quarterly  by  my 
executors,  out  of  the  income  of  my 
estate,  real  and  personal;  and  if 
she  shall  marry  again,  this  yearly 
payment  is  to  cease."  After  several 
other  legacies  and  annuities,  he 
made  certain  annual  provisions  for 
his  son  ;  and  in  the  event  of  his 
death  under  the  age  of  twenty-one 
years,  he  enlarged  the  annuity  to 
his  wife,  with  a  similar  condition. 
He  devised  and  bequeathed  to  his 
said  son  the  rent  and  income  of  his 
real  and  personal  estate  for  life ; 
and  after  his  death,  all  his  real  and 
personal  estate  to  the  children  of 
his  said  son;  and  in  default  of 
such,  to  the  children  of  his  daugh- 


ter ;  and  in  default  of  both,  he 
directed  his  executors  to  sell  the 
whole  of  his  estate  ;  of  the  pro- 
ceeds, he  gave  a  certain  propor- 
tion to  his  wife,  if  living  and  still 
remaining  his  widow ;  and  the  re- 
mainder he  directed  to  be  divided 
union::  certain  persons  :  Held,  that 
the  widow  of  the  testator  was  en- 
titled to  the  annuity  of  $600  per 
annum,  notwithstanding  a  second 
marriage.  Mcllvaine  v.  Gethen,  576 
And  see  CONVERSION.  ERROR,  b. 
EXECUTORS.  FEME  COVERT,  11. 


WITNESS. 

See  EVIDENCE.    PARTNERSHIP,  1. 
PRACTICE,  11. 


END  OF  VOL  IIL 


LAW  LIBRARY 

UNIVERSITY  OF  CALIFORNIA 
LOS  ANGELES 


